Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


•   •  T     •* 


■:^ 


The  Amefitjan 


?  \  "'^V'. 


Political  Science  ReVie^w 


::  .-. 


•   •  •• 


BOARD  OF  EDITORS 

F.  W.  GoKXB,  Ohio  State  University  John  A.  Lapp,  Columbus,  Ohio 

HssBBBT  Gbolt,  New  York  City  W.  B.  Munro,  Harvard  University 

W.  F.  DoDD,  Fbsdebic  a.  Ogg, 

Springfield,  lUinob  University  of  Wisconsin 

Grablbb  Q.  Fbnwick,  W.  W.  Willoughbt, 

Biyn  Mawr  College  Johns  Hopkins  University 

MANAOINO  EDITOR 

John  A.  Faibub 


VOLUME  XII 
1918 


BALTIMORE,  MD. 

THE  WAVERLY  PRESS 

1918 


:•. 


.  \-  •. : 


••  •.  ^  • 


•  • 


•  • 


•  •  •  • 


'•  •  • 

•  •• 


3G1831 


\ 


CONTENTS 

NuMBBB  1 — Fbbbuabt,  1918 

i      Tbe  nature  and  the  future  of  international  law,  Munroe  Smith 1 

Decisions  of  the  Supreme  Court  of  the  United  States  on  constitutional  ques- 
tions, 1914-1917.    I,  Thonuu  Reed  PoweU 17 

The  Institute  for  Government  Research,  W,  F,  WiUoughby 49 

Assyrian  government  of  dependencies.  A,  T.  Olmstead 03 

Legislative  notes  and  reviews,  John  A.  Lapp 78 

War  legislation;  Legislative  investigations. 

Judicial  decisions  on  public  law,  Robert  E.  Cushman 95 

War  problems;  Woman  suffrage  cases. 

News  and  notes,  Frederic  A.  Ogg 106 

Annual  meeting;  Impeachment  of  Governor  Ferguson;  Massachusetts 
constitutional  convention. 

Municipal  affairs,  F.  W.  Cofeer 119 

New  York  City  election;  Other  city  elections;  Charter  changes;  Munici- 
pal activities;  Detroit  conference. 

Book  reviews,  W,  B,  Munro 129 

Recent  publications  of  political  interest: 

Books  and  periodicals,  Beatrice  Otoene 161 

Government  publications,  Louie  Bloch 177 

NuMBBB  2— Mat,  1918 

Revolutionary  Russia,  Simon  hitman 181 

•^  The  juristic  conception  of  the  state,  W,  W,  Willoughby 192 

Discussion,  Robert  T.  Crane 209 

The  background  of  American  federalism,  Andrew  C.  McLaughlin 215 

New  methods  in  due-process  cases,  Albert  M.  Kales 241 

Legislative  notes  and  reviews,  W.  F,  Dodd 251 

Absent-voting  laws,  1917;  Reform  of  legislative  procedure  in  Nebraska; 
Pensions  for  public  employees;  Constitutional  amendments  and  refer- 
enda; Constitutional  conventions. 

Judicial  decisions  on  public  law,  Robert  E,  Ctuhman 272 

War  problems. 

News  and  notes,  Frederic  A.  Ogg 288 

Hungarian  franchise  bill;  The  Irish  convention;  Absent- voting  in 
Norway. 

Notes  on  international  affairs,  Charles  G.  Fenwick 301 

Codification  of  international  law;  A  league  of  nations  and  international 
law. 
Book  reviews,  W,  B.  Munro 312 

•  •  • 

lU 


•   -••  • 


THE  ^^Jfi^q/C^  POLITIGAL  BCIBNCB  HBVIBW 


•    •      •    • 


_  •     • 


in  ecpnopdie  ^higgles,  and  to  persuade  or  compel  the  adjustment 
of  Jabor  fa^iibles  through  negotiation  or  arbitration,  the  f  unda- 
£ci^tat  command  of  the  state  has  been  the  praetorian  mm  fieri 
veio.  This  is  also  the  goal,  yet  imattained,  of  that  body  of  law, 
ancient  in  its  beginnings  but  still  imperfectly  developed,  which 
we  call  the  law  of  nations. 

To  describe  a  law  that  is  construed  and  applied  in  the  courts  of 
every  civilized  state  and  in  international  courts  of  arbitration;  a 
law  whose  rules  are  to  be  f oimd  not  only  in  recorded  precedents 
but  also  in  resolutions  of  international  congresses;  a  law  that 
has  been  elucidated  for  three  centuries  by  the  labor  of  hundreds 
of  trained  jurists,  imtil  its  sources  and  literature  form  a  library 
far  larger  than  that  of  many  an  existing  system  of  national  law — 
at  least  twenty  times  larger  than  the  library  used  in  compiling 
the  law  books  of  Justinian — to  describe  such  a  law  as  imper- 
fectly developed  seems  paradoxical.  Many  writers,  however, 
go  much  fiutber,  denying  that  the  law  of  nations  deserves  the 
name  of  law.  They  call  it  international  morality.  Others  deny 
that  it  merits  even  this  name.  Recognizing  no  world  ethics, 
they  assert  that  international  law  is  nothing  more  than  a  body 
of  usages,  morally  binding  upon  the  single  state  only  in  so  far 
as  the  state  accepts  them,  supplemented  by  agreements  which 
each  state  concludes  of  its  own  free  will  and  cancels  at  its  own 
sovereign  pleasure. 

All  these  writers,  of  coiurse,  admit  that  in  so  far  as  any  state 
binds  itself  by  international  agreements,  and  so  long  as  it  adheres 
to  these  agreements,  and  in  so  far  as  the  rules  of  international 
morals  or  international  usage  are  recognized  by  the  legislatures 
or  courts  of  the  single  state  and  enforced  through  its  own  admin- 
istrative or  judicial  processes,  what  we  call  international  law  is 
indeed  law,  but  only  because  it  is  national  law.  When  a  contro- 
versy arises  between  states,  treaty  provisions  that  are  repudiated 
by  either  of  the  parties  and  rules  that  are  not  binding  upon 
both  parties  by  their  own  domestic  law  are  not  law  at  all,  be- 
cause there  exists  no  superior  organized  force  to  constrain 
obedience. 

The  assumption  that  underlies  these  assertions  is  that  no  rules 


NATUBB  AND  FUTUBS  OF  INTBRNATIONAL  LAW  3 

of  social  conduct  can  be  regarded  as  legal  roles  unless  they  are 
supported  by  superior  force,  exercised  by  some  generally  recog- 
nized and  relatively  permanent  superior  authority.  It  is  fur- 
ther maintained,  by  many  writers,  that  law,  properly  so-called, 
not  only  must  be  enforced,  but  also  must  be  established  by  such 
an  authority.  To  this  last  contention,  however,  legal  history 
lends  no  support.  Little  national  law  was  originally  estab- 
lished by  organized  political  authority,  unless  recognition  is  to 
be  regarded  as  establishment.  Usages  older  than  coxuts  or  legis- 
latures were  interpreted  by  the  earliest  courts  and  embodied  in 
the  earliest  legislation.  Even  in  the  later  stages  of  legal  devel- 
opment changes  of  usage  have  been  similarly  recognized. 

Among  the  writers  who  maintain  that  international  law  is 
really  law,  some  insist,  and  with  truth,  that  physical  coercion  is 
not  the  only  means  that  a  society  employs  to  insure  obedience 
to  its  laws,  nor  is  it  always  the  most  effective  means  of  coercion. 
Ridicule  of  imusual  conduct  and  disapproval  of  anti-social  con- 
duct exercise  a  psychical  pressure  that  is  often  more  effective 
than  fine  or  imprisonment.  If  social  disapproval  is  sufiSciently 
strong  to  entail  ostracism,  and  if  this  begets  a  boycott,  a  so- 
ciety exercises  the  same  economic  pressure  that  a  state  employs 
when  it  supports  its  laws  with  pecuniary  fines  or  with  confisca- 
tion of  property.  Even  in  the  modem  state,  the  law  that  is  made 
or  recognized  by  political  authority  would  be  far  less  generally 
observed  if  the  penalties  that  are  imposed  on  anti-social  conduct 
by  the  physical  power  of  the  state  were  not  supplemented  by  the 
pressure  of  public  opinion.  These  writers  point  out  that  inter- 
national law  has  an  effective  sanction  in  the  sentiments  and 
opinions  of  civilized  mankind,  and  that  no  state,  however  pow- 
erful, can  without  serious  risk  antagonize  the  civilized  world. 

Between  those  who  assert  that  rules  enforced  by  psychical  pres- 
sure may  be  regarded  as  legal  rules,  and  those  who  insist  on  the 
criterion  of  forcible  coercion  by  a  political  superior,  an  intermedi- 
ate position  may  be  taken.  It  may  be  admitted  that  social  im- 
peratives can  properly  be  regarded  as  legal  only  when  they  are 
supported  in  last  instance  by  force,  without  admitting  that  this 
force  must  needs  be  exercised  by  an  organized  political  authority. 
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The  legal  molecule  was  the  Sippe,  for  which  you  will  permit  me 
to  use  the  good  old  Saxon  word  ''sib."  The  atoms  in  this 
social  molecule  were  disregarded.  As  in  the  society  of  nations 
a  wrong  to  an  individual  is  a  wrong  to  his  state,  so  in  the  Teu- 
tonic tribe  an  injury  inflicted  on  an  individual  was  an  injury 
inflicted  on  his  sib.  The  absence  or  imperfect  development  of 
superior  political  authority  inevitably  leaves  the  redress  of 
wrongs  to  self-help ;  and  in  the  Teutonic  tribe  this  was  the  affair 
of  the  sib,  as  in  the  society  of  nations  it  is  the  affair  of  the  state. 
In  the  one  case  the  ultimate  means  of  redress  was  sib  feud;  in 
the  other,  it  is  war.  To  the  Teutons,  feud  between  sibs  and  war 
between  tribes  were  essentially  the  same  thing;  the  only  differ- 
ence was  in  the  scale  of  operations. 

As  early  as  the  fifth  century,  however,  and  probably  earlier, 
the  Teutonic  tribe  had  taken  a  step  forward  which  the  society  of 
nations  is  today  endeavoring  to  take.  It  had  suppressed  feud  in 
the  case  of  minor  injuries,  compelling  the  injured  sib  to  come 
into  the  popular  court  and  demand  penalty.  It  permitted  feud 
only  in  cases  of  ''blood  and  honor."  And  even  here,  if  the  in- 
jured sib  was  willing  to  waive  vengeance  and  sue  for  penalty,  the 
offending  sib  was  forced  to  answer  in  court. 

Again,  in  dealing  with  acts  that  clearly  injured  not  only  a  sib 
but  also  the  whole  tribe,  the  Teutons  had  established  in  a  pre- 
historic period  the  rule  that  such  an  act  put  the  offender  out  of 
the  peace  of  the  tribe,  and  that  any  freeman  might  slay  him 
with  impunity.  In  such  a  case  the  slain  man's  sib  was  restrained 
from  raising  feud.  The  list  of  offenses  recognized  as  crimes 
against  the  tribe  was  indeed  a  short  one,  but  the  list  of  offenses 
recognized  today  as  crimes  against  the  world  is  still  shorter. 
Piracy  is  perhaps  the  only  clear  case.  The  attempt  to  assimilate 
the  slave  trade  to  piracy  has  not  been  fully  successful. 

A  very  important  difference  between  modem  international  and 
early  national  law  is  found  in  the  fact  that  early  society  was 
working  out  slowly  and  with  infinite  travail  those  notions  of 
substantive  right  that  are  today  familiar  to  every  civilized 
human  being.  Courts  were  instituted  to  terminate  contro- 
versy; justice  has  been  a  by-product.    From  this  point  of  view, 
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we  may  compare  the  society  of  nations  to  a  community  of  at 
least  moderately  civilized  human  beings  that  has  no  political 
organization  or  none  that  is  able  to  maintain  order.  Such  was 
the  situation — ^if  I  may  cite  an  ancient  instance  taken  from 
records  readily  accessible  but  less  frequently  consulted  than 
they  should  be  by  modem  students  of  politics — of  Israel,  in  the 
days  when  it  had  escaped  from  its  long  Egyptian  bondage  and 
had  not  yet  developed  any  political  organization  superior  to 
that  of  the  tribe.  In  Egypt  the  Israelites  had  become  ac- 
quainted with  a  higher  civilization,  but  after  conquering  and 
settling  Palestine  they  had,  as  we  are  told,  "no  king,  and  every 
one  did  that  which  was  right  in  his  own  eyes."  An  outrageous 
breach  of  hospitality,  that  is,  a  breach  of  the  customary  law 
which  alone  made  intertribal  intercourse  possible,  a  breach 
coupled  with  rape  and  murder,  so  stirred  the  anger  of  all  Israel 
against  the  tribe  of  Benjamin,  in  whose  territory  the  outrage 
occurred  and  which  refused  to  surrender  the  criminals,  that  all 
the  other  tribes  united  to  exact  reparation.  Although  the 
allied  tribes  raised  by  conscription  forces  superior  to  those  of 
Benjamin,  they  encountered  bitter  and  obstinate  resistance. 
Benjamin  seems  to  have  been  exceptionally  prepared  for  war. 
It  had  what  may  be  called  superior  artillery;  it  bad  "seven  hun- 
dred men,  left-handed,  who  could  sling  at  an  hair-breadth  and 
not  miss."  The  allies  suffered  two  serious  defeats,  but  they 
prosecuted  the  war  until  Benjamin  was  conquered.  Then  the 
chastened  tribe  was  restored  to  its  place  in  the  society  of  the 
tribes  of  Israel.* 

In  continental  Europe,  in  the  later  middle  ages,  there  were 
many  countries  in  which  law  was  not  efficiently  enforced  by 
determinate  political  superiors.  In  this  period  we  have  repeated 
instances  of  the  formation,  in  emergencies,  of  leagues  to  enforce 
peace.  Some  of  these,  such  as  the  Hansa,  developed  into  pow- 
erful federations.  Others  like  the  Vehm,  which  may  be  de- 
scribed as  a  great  central  European  vigilance  committee,  served 
their  temporary  purposes  and  disappeared.    The  Vehm  devel- 

*  Judges,  chapters  xix-xxi. 
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oped  no  determinate  superior  that  could  be  called  sovereign,  but 
the  rules  it  enforced,  until  it  succumbed  to  internal  corruption 
and  decay,  were  well  recognized  legal  rules  and  their  enforce- 
ment was  as  efficient  as  in  the  average  modem  state. 

We  have  had  similar  experiences  m  our  own  country.  In  the 
settlement  and  development  of  the  West,  men  imbued  with  no- 
tions of  civilized  justice  were  thrown  together,  in  frontier  settle- 
ments and  in  mining  camps,  beyond  the  pale  of  organized  politi- 
cal authority.  They  enforced  such  rules  as  were  necessary  for 
efficient  cooperation  by  reverting  to  primitive  processes,  to  self- 
help  and  to  lynching.  In  some  instances,  notably  in  California, 
they  organized  vigilance  committees.  Whether  the  rules  they 
enforced,  and  enforced  very  effectively,  should  be  called  law,  is 
of  course  a  question  of  definition.  An  apparently  prosperous 
New  York  business  man  once  told  me  that  he  did  not  believe  in 
government  or  in  law;  he  thought  they  did  more  harm  than  good. 
In  his  youth  he  had  lived  in  western  mining  camps  and  had 
found  that  'Hhey  got  on  much  better  before  the  law  came  in." 
I  asked  hun  what  they  did  with  claim  jumpers  and  with  horse 
thieves.  He  replied  that  claun  jumpers  were  usually  shot  and 
horse  thieves  usually  hanged.  He  was  unacquainted  with  the 
formal  philosophy  of  law  or  of  politics ;  but  he  was  one  of  Touch- 
stone's ''natural  philosophers,''  and  his  theory  of  law  was  that 
of  the  analytical  jurist  of  the  most  formalistic  tjrpe. 

In  the  society  of  nations,  the  redress  of  an  international  wrong 
by  the  concerted  action  of  a  number  of  states  is  a  significant  step. 
Such  action  has  been  taken  more  than  once  against  small  states, 
and  against  nations  imperfectly  organized  or  temporarily  disor- 
ganized by  internal  conflicts.  The  most  recent  illustration  is  the 
concerted  action  of  the  Powers  to  protect  their  legations  in  China 
against  the  Boxers.  That  such  concerted  action  is  possible 
against  more  powerful  offenders  has  been  demonstrated  in  this 
war,  in  the  gradual  extension  of  the  alliance  against  the  Central 
European  Powers.  Germany  and  Austria  expected  to  fight  two 
European  Powers  and  two  or  three  small  European  states.  To- 
day they  see  arrayed  against  them  six  Powers  and  thirteen  states 
containing  the  majority  of  the  inhabitants  of  the  civilized  world. 
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This  vast  league  of  nations  has  been  called  into  being  and  into 
action  by  Germany's  disregard  of  treaties  and  of  international 
law.  The  moral  reaction  began  with  the  rape  of  Belgium;  but 
more  decisive  than  this  or  any  other  offense  Germany  has  commit- 
ted in  arousing  the  active  hostility  of  the  world — clearly  decisive 
in  bringing  the  United  States  into  the  war — ^is  the  ruthless  and  in- 
discriminate destruction  of  enemy  and  neutral  merchant  vessels. 
German  submarine  warfare  against  ocean  commerce  not  only  af- 
fronts the  general  sense  of  j  ustice  and  outrages  the  universal  instincts 
of  humanity,  it  also  disturbs  the  economic  intercourse  of  the  world. 
It  not  only  inflicts  material  damage,  direct  and  indirect,  in  every 
quarter  of  the  globe,  it  also  imperils  to  an  unprecedented  degree 
the  agencies  of  intercourse  which  gave  birth  to  civilization  and 
by  which  civilization  is  still  chiefly  maintained.  This  is  the 
principal,  although  not  the  only  reason,  why  Germany  finds 
itself  confronted  by  something  very  like  a  World  Vigilance 
Committee. 

In  every  such  concerted  action  of  the  still  unorganized  society 
of  nations,  we  find,  if  I  may  revert  once  more  to  the  analogy 
between  international  and  early  national  law,  a  forward  step  re- 
sembling that  taken  by  the  tribe  when  it  began  to  react  in  its 
entirety  against  offenses  for  which  there  had  been  previously 
no  redress  except  by  feud.  In  the  development  of  tribal  law, 
such  reactions  indicated  that  offenses  previously  regarded  as 
torts  were  beginning  to  be  viewed  as  crimes.  Concerted  action 
by  the  society  of  nations  against  an  offending  state  seems  to 
imply  a  recognition  that  a  state  may  be  held  accountable,  not 
only  to  other  single  states  which  it  has  directly  injured,  but  also 
to  the  world  for  a  crime  against  civilization. 

n 

There  is  today  a  widespread  feeling  that  the  fabric  of  interna- 
tional law  has  fallen  into  ruin  and  that  it  must  be  rebuilt  from 
the  foundations.  This  feeling  is  not  new;  it  has  appeared  in 
every  general  European  war;  it  was  widely  expressed  during  the 
Napoleonic  wars.    When  men's  minds  are  engrossed  by  war, 
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they  forget  that  the  rules  they  see  overridden  are  only  a  part, 
and  not  the  most  important  part,  of  the  law  of  nations.  It  is 
only  the  law  of  war  that  is  menaced;  the  law  of  peace  is  unassailed 
and  will  assume  its  sway  when  peace  returns.  And  it  is  a  hasty 
judgment  that  affirms  that  even  the  law  of  war  has  broken  down 
when,  as  is  the  case  today,  many  of  the  combatants  have  been 
drawn  into  the  struggle  by  Germany's  disregard  of  the  restric- 
tions imposed  upon  warfare  between  civilized  nations  and  are 
fighting,  in  part  at  least,  for  the  maintenance  of  the  law  of  war. 
Only  if  Germany  wins  and  its  offenses  remain  unpunished,  will 
it  be  possible  to  assert  that  in  this  world  war  the  law  of  war  has 
been  overthrown. 

After  this  war,  it  will  doubtless  be  necessary  to  fill  some  gaps 
in  the  law  of  war.  The  use  of  submarines  and  of  aircraft  must  be 
regulated.  The  right  of  retaliation  must  be  defined  and  lim- 
ited. It  must  be  made  clear  that  the  violation  of  neutral  rights 
by  one  belligerent  gives  the  other  no  right  to  violate  the  same 
or  other  rights  of  the  same  or  other  neutrals;  and  even  as  be- 
tween belligerents  some  check  must  be  imposed  upon  reprisals 
that  cannot  properly  be  called  retaliations,  upon  reprisals  that 
are  clearly  disproportionate  in  their  illegality  or  in  their  in- 
humanity to  the  alleged  offenses  by  which  they  are  evoked.  In 
the  Brussels  conference  of  1874,  it  was  proposed  that  "the 
choice  of  means  of  reprisal  and  their  extent  should  bear  some 
relation  to  the  degree  of  violation  of  law  committed  by  the  ad- 
versary,'' that  they  "should  not  exceed  the  violations  com- 
mitted." Without  some  such  check,  reprisals  and  counter  re- 
prisals, each  exceeding  the  other  in  illegality  and  inhiunanity, 
tend  to  carry  warfare  back  to  its  earliest  and  most  barbarous 
form.  There  must  also  be  an  examination  and  a  limitation  of 
the  conception  of  military  necessity.  An  unlimited  right  of  re- 
prisal and  a  right  to  violate  the  rules  of  war  whenever,  according 
to  a  purely  military  judgment,  there  exists  a  necessity  for  their 
violation — these  alleged  rights  reduce  all  rules  of  war  to  scraps 
of  paper. 

Acceptance  of  such  restrictions  will  be  facilitated  by  the  ex- 
perience of  this  war.    There  seems  to  be  a  growing  recogni- 
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tion  that  excessive  cruelty  and  inhumanity  do  not  pay.    The 
Austrian  jurist^  Lammasch,'  has  recently  written : 

''Aftfer  the  conclusion  of  this  war,  all  parties  will  have  suffi- 
cient occasion  to  consider  whether  the  direct  advantages  they 
have  derived  from  acts  justifiable  or  excusable  only  from  the 
point  of  view  of  reprisal  or  of  necessity  outweigh  the  indirect 
disadvantages  that  they  have  incurred." 

He  cites  the  German  jurist  Zietelmann  as  saying:  ''In  the 
great  political  game  of  the  future  every  concession  to  humanity, 
the  avoidance  of  rivalry  in  cruelties,  will  bring  rich  gain." 

There  is  indeed  one  branch  of  international  law  that  needs  to 
be  built  up  from  the  foimdations,  not  because  it  has  been  over- 
thrown in  this  war,  but  because  its  construction  had  hardly 
b^un.  This  is  the  branch  of  the  law  that  deals  with  the  main- 
tenance of  peace.  Its  development  will  require  limitation  of  the 
war-making  power  of  the  single  states,  not  solely  by  self-im- 
posed restrictions,  but  also  by  the  law  of  nations.  Proposals 
that  are  in  process  of  formulation  in  many  coimtries  contem- 
plate the  prohibition  of  war  in  what  are  termed  justiciable  cases 
and  the  postponement  of  war  in  other  cases.  If  a  controversy 
between  states  turns  upon  a  disputed  interpretation  of  interna- 
tional law  or  of  a  treaty,  or  upon  disputed  facts,  the  matter  is 
to  be  referred  to  a  court  of  arbitration.  If  the  controversy 
springs  from  a  collision  of  interests,  there  is  to  be  no  resort  to 
war  imtil  an  attempt  has  been  made  by  mediators  to  discover  a 
settlement  that  may  prove  acceptable  to  both  parties. 

In  the  outbreak  of  most  wars  another  factor  is  notoriously 
operative — a  factor  which  may  be  associated  either  with  disputed 
questions  of  law  or  of  fact  or  with  collisions  of  interests — the 
point  of  honor.  In  the  opinion  of  some  writers,  the  point  of 
honor  should  be  disregarded.  This,  in  the  present  state  of  gen- 
eral feeling,  seems  impossible.  According  to  other  writers,  this 
point  also  should  be  submitted  to  arbitration,  in  order  that  it 
may  be  determined  by  an  impartial  authority  whether  the 
honor  of  the  aggrieved  state  has  been  impaired  and  how  it  shall 

*  Dq»  VdlkerrecfU  nach  dem  Kriege  (Chrifltiania,  1017)|  pp.  17  ei  teg. 
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be  rehabilitated.  It  is  well  known  that  in  some  countries, 
where  duels  are  still  fought,  at  least  in  certain  social  classes, 
similar  arbitrations  are  foimd  possible;  but  it  must  also  be  noted 
that,  in  many  if  not  in  most  cases,  the  so-called  courts  of  honor 
find  that  the  only  possible  redress  is  by  conflict.  The  majority  of 
writers  appear  to  hold  that  the  point  of  honor  can  be  dealt  with 
only  through  mediation. 

This  program  closely  follows  that  by  which  feud  was  checked 
in  early  tribal  society.  Adjustment  of  quarrels  without  armed 
conflict  was  originally  obtained  only  by  direct  negotiations  or  by 
mediation.  Submission  of  such  controversies  to  a  court  was 
originally  a  matter  of  agreement;  it  first  became  compulsory  in 
minor  cases;  ages  passed  before  feud  was  suppressed  in  cases  of 
''blood  and  honor.''  It  was  not  deemed  cowardly  that  the 
o£fender  should  buy  his  peace,  but  that  the  wronged  party 
should  sell  his  vengeance  seemed  base.  National  feeling  today  is 
quite  similar.  When,  for  example,  Italian  citizens  were  lynched 
in  New  Orleans,  our  government  was  prompt  to  offer  pecuniary 
compensation;  but  Italy  was  loath  to  accept  any  satisfaction 
save  the  punishment  of  the  murderers. 

All  these  proposed  rules  may  be  established  by  treaties.  The 
United  States,  for  example,  has  already  negotiated  many  such 
treaties.  They  may  be  established  by  international  congresses ; 
but  the  resolutions  of  these  congresses  will  be  no  more  than 
treaties  between  each  ratifying  power  and  all  the  others.  What 
security  will  there  be  against  breaches  of  such  treaties? 

In  minor  matters  such  treaties  will  doubtless  be  generally  ob- 
served. Nations  rarely  go  to  war  for  trifles;  if  trifling  causes 
have  been  alleged,  these  have  been  pretexts.  What  guaranty 
will  there  be,  however,  that  in  disputes  not  justiciable,  in  colli- 
sions of  interests  in  which  national  passions  are  fired  by  the  as- 
sertion that  the  national  honor  is  at  stake,  a  powerful  state  will 
stay  the  march  of  its  armies  until  mediators  have  considered 
alleged  grievances,  investigated  disputed  statements  of  facts  and 
submitted  to  each  nation  concerned  their  findings  and  their 
plan  of  settlement?  What  convincing  arguments  can  be  op- 
posed by  statesmen  to  the  military  authorities,  if  these  aUege, 
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case  either  party,  after  arbitration,  refuses  to  accept  the  judg- 
ment of  the  arbiters;  in  case  a  state  disregards  the  injunction  to 
refrain  from  hostile  action  pending  mediation,  the  states  not  pri- 
marily interested  are  to  have  the  right  and  it  shall  be  their  duty, 
upon  the  outbreak  of  the  war,  to  say  to  the  offender :  We  shall 
allow  no  goods  to  be  exported  from  our  territories  to  yours  and 
we  shall  permit  you  to  float  no  loans  within  oiu*  jurisdiction.  To 
the  other  party  involved  in  war,  they  may  and  should  say :  You 
may  draw  from  our  territories  whatever  supplies  you  need,  in- 
cluding mimitions  of  war,  and  you  may  borrow  from  our  citizens 
whatever  funds  they  are  willing  to  lend  you.  This  differential 
treatment,  it  is  suggested,  may  be  carried  further:  the  citizens 
of  states  not  primarily  interested  may  be  forbidden  to  enlist  in 
the  army  or  navy  of  the  offending  state  and  may  be  encouraged 
to  offer  their  services  to  its  enemy. 

Other  supporters  of  coercion  go  much  further.  According  to 
their  plans,  it  shall  be  the  right  and  the  duty  of  the  society  of 
nations  to  take  military  action  against  the  offending  state.  The 
economic  sanctions  are  to  be  supported  by  the  sanction  of  physi- 
cal force.  It  is  even  suggested  that  a  world  army  and  a  world 
fleet,  composed  of  contingents  fm-nished  by  the  several  states, 
shall  be  organized  and  held  in  readiness  for  inunediate  use 
against  states  that  disregard  the  proposed  international  rules 
regarding  arbitration  and  mediation.  This  proposal  is  not  in- 
frequently coupled  with  schemes  for  the  reduction  of  national 
armaments. 

It  is  to  be  noted  that  some  at  least  of  these  proposals  involve 
the  establishment  of  a  world  government.  It  is  not  proposed  to 
organize  a  world  state  with  federal  government,  but  there  is  to  be 
something  approaching  a  world  confederacy.  If  this  confed- 
eracy is  to  hold  periodical  legislative  congresses;  if  it  is  to  have  a 
supreme  court,  a  council  of  mediation,  and  a  board  clothed  with 
a  certain  degree  of  executive  authority — a  board  which  in  one 
of  the  plans  is  called  (most  im wisely,  it  seems  to  me)  a  ''minis- 
try"— and  if  it  is  to  have  a  federal  army  and  navy,  it  will  have 
much  of  the  outward  semblance  of  a  world  state ;  and  its  powers 
— on  paper,  at  least — ^will  not  be  sensibly  inferior  to  those  exer- 
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cised  by  some  of  the  looser  national  confederacies  that  have 
existed  in  the  past  and  that  have  finally  developed  into  federal 
states.  They  will  not  be  sensibly  inferior  to  those  exercised  by 
our  own  Union  under  the  Articles  of  Confederation. 

That  some  such  world  organization  will  ultimately  be  estab- 
lished is  not  improbable.  The  development  of  law  has  always 
been  accompanied  and  conditioned  by  the  subjection  of  smaller 
to  larger  groups — of  kinship  groups  to  tribes,  of  tribes  to  small 
states,  of  small  states  to  national  states — and  the  development 
of  international  law  may  weU  bring  sinular  subordmation  of  the 
single  states  now  sovereign  to  the  authority  of  a  world  league. 
That  any  such  world  organization  will  be  developed  in  the 
near  future,  few  students  of  history  and  of  politics  will  deem 
probable.  The  subordination  of  smaller  to  larger  groups  has 
always  encountered  intense  and  obstinate  resistance — ^a  re- 
sistance based  on  that  human  instinct  which  is  most  essential 
to  efficient  cooperation,  the  instinct  of  loyalty.  When  we  re- 
member what  stretches  of  time  have  been  needed  to  transfer 
allegiance  from  each  smaller  to  each  larger  group,  when  we  re- 
call that,  in  most  cases,  this  transfer  of  allegiance  has  been 
accomplished  only  through  war,  we  may  well  conclude  that  it 
will  be  no  easy  task  to  imbue  the  people  of  the  great  modem 
national  states  with'  the  conviction  that  they  owe  any  real 
allegiance  to  himianity,  and  that  it  will  be  even  harder  to  con- 
vince them  that  this  allegiance  is  in  any  respect  higher  than 
that  which  they  owe  to  their  own  national  states. 

It  will  be  easier  to  carry  resolutions  through  international 
congresses  and  to  secure  their  general  ratification  than  to  estab- 
lish new  methods  for  their  enforcement.  It  will  be  easier  to 
obtain  general  recognition  of  the  right  of  disinterested  states 
to  insist  on  arbitration  or  on  mediation,  when  war  seems  im- 
minent, and  to  participate  in  joint  action  against  an  aggressive 
state,  than  to  secure  formal  pledges  of  eventual  participation  in 
such  action.  It  will  be  less  difficult  to  secure  pledges  to  join 
in  a  boycott  against  future  offenders  than  pledges  to  take  part 
in  military  action.  It  will  be  far  less  difficult  to  establish  per- 
manent boards  for  arbitration,  for  investigation  and  for  media- 


NATUBB  AND  FUTUBB  OF  INTBBNATZONAL  LAW         15 

tion,  than  to  clothe  them  with  real  powers.  Plans  for  facili- 
tating voluntary  codperation  will  encounter  far  less  opposition 
than  proposals  that  suggest  the  establishment  of  anything 
resembling  a  world  government. 

In  pointing  out  some  of  the  obstacles  that  will  be  encoim- 
tered  in  any  effort  to  organize  the  society  of  nations  and  to  give 
more  efficient  sanction  to  its  laws,  it  is  far  from  my  purpose  to 
discourage  such  efforts.  If  they  are  wisely  directed,  I  believe 
that  substantial  progress  may  be  achieved.  The  temper  of  the 
world  is  far  more  favorable  to  such  efforts  than  at  any  former 
period.  Never  before  were  the  nations  so  closely  knit  together 
by  material  and  spiritual  bonds  of  every  kind  as  in  the  years 
immediately  preceding  the  outbreak  of  this  war;  never  before  has 
it  been  so  convincin^y  demonstrated  as  during  the  past  three 
years  that  the  common  interests  impaired  by  war  outweigh  any 
separate  and  selfish  interests  that  war  can  possibly  promote; 
never  before  have  neutrals  so  clearly  seen  that  they  have  a  vital 
concern  in  the  maintenance  of  the  world's  peace.  Until  now, 
the  attitude  of  neutral  governments  towards  a  war  has  resembled 
that  taken  in  1439  by  the  authorities  of  Namiu*  towards  a  local 
feud.  ''If  the  kin  of  the  slain  man  will  and  can  avenge  him, 
good  luck  to  them,  for  with  this  matter  the  Schoffen  have  noth- 
ing to  do,  nor  do  they  wish  to  be  reported  as  having  said  any- 
thing about  it."*  In  the  present  war  our  government  foimd 
such  a  neutrality  of  thought  and  of  word  increasingly  difficult, 
and  neutrality  in  conduct  was  ultimately  found  to  be  impossible. 

For  the  successful  working  of  any  international  organization 
to  maintain  peace  it  is  essential  that  every  civilized  state  should 
not  only  claim  the  rig^t  but  should  also  recognize  the  duty  of 
aiding  in  its  maintenance.  This  involves  the  acceptance  of  the 
international  point  of  view,  the  development  of  the  interna- 
tional mind.  In  this  matter  all  who  teach  and  write  in  the  fields 
of  history,  sociology,  economics,  politics  and  law  have  grave 
duties.  Never  before,  except  possibly  in  the  period  of  the 
French  Revolution,  have  the  dynamic  potencies  of  what  seemed 

«  Bninner,  DeuUche  IUchUif$$ehichU,  vol.  i,  sec.  21,  note  11  (p.  159). 
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abstract  theories  been  so  strikingly  revealed.  Many  of  the 
theories  we  have  held  are  being  tested,  as  never  before,  in  the 
furnace  of  this  greatest  and  most  terrible  of  wars.  Some  of  them 
have  developed  unforeseen  and  deplorable  corollaries.  It  is 
our  duty  today  to  reexamine  our  theories  from  the  point  of 
view  of  the  interests  of  humanity.  Let  us  ask  ourselves  whether 
they  work  for  the  welfare  and  the  progress  of  the  world;  whether 
they  tend  to  further  the  immemorial  effort  of  humanity  to  rise 
from  the  mire  of  brute  struggle  for  survival  to  the  clean  heights 
of  a  noble  rivalry  in  common  efforts  for  the  general  good. 
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In  previous  issues  of  this  Review'  Professor  Wambaugh  ttnd 
the  late  Judge  McClain  have  summarized  the  decisions  of  the 
Supreme  Court  on  constitutional  questions  from  1909  to  1914. 
It  is  the  purpose  of  this  and  a  succeeding  paper  to  deal  in  like 
manner  with  the  decisions  of  the  last  three  years.  Owing  to  the 
number  of  cases  decided  during  the  triennium,  the  writer  must 
content  himself  with  the  r61e  of  annalist  and  refrain  from  as- 
suming that  of  analyst.  For  the  benefit  of  those  who  desire  fuller 
conunent  or  criticism,  references  are  given  to  articles  and  notes 
in  various  legal  periodicals  discussing  the  more  important  cases. 

Since  the  expiration  of  the  October  term  of  1913,  three  changes 
have  occurred  in  the  personnel  of  the  bench.  Mr.  Justice 
Lurton  died  July  12,  1914,  and  his  successor,  Mr.  Justice  Mc- 
Reynolds,  took  his  seat  October  12,  1914.  Illness  prevented 
Mr.  Justice  Lamar  from  participating  in  any  of  the  decisions  of 

>  AmeHcan  Political  Science  Review  (1010)  iv,  483-497;  (1912)  vi,  513^23; 
(1915)  IX,  36-49.  For  useful  reviews  of  decisions  under  the  due-process  and 
equal-protection  clauses,  see  Francis  J.  Swayze,  ''Judicial  Construction  of  the 
Fourteenth  Amendment/'  26  Harvard  Law  Review  1;  Charles  Warren,  "The 
Progressiveness  of  the  United  States  Supreme  Court,"  13  Columbia  Law  Review 
294;  and  "A  Bulwark  to  the  State  Police  Power — The  United  States  Supreme 
Court,"  13  Columbia  Law  Review  667.  For  a  chronological  list  of  all  the  Su- 
preme Court  decisions  on  the  fourteenth  amendment  see  C.  W.  Collins:  The 
Fourteenth  Amendment  and  the  States  (Little,  Brown  &  Co.,  1912),  Appendix  E. 
For  chronological  and  other  lists  of  state  and  federal  statutes  declared  uncon- 
stitutional by  the  Supreme  Court  see  appendices  in  B.  F.  Moore :  The  Supreme 
Court  and  Unconetitutional  Legislation  (Columbia  University  Studies  in  His- 
tory, Economics  and  Public  Law,  liv,  No.  2,  Longmans,  Green  &  Co.,  1913). 
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the  October  term  of  1915.  He  died  on  January  2,  1916.  The 
commission  of  Mr.  Justice  Brandeis,  who  succeeded  him,  was  not 
recorded  until  Jime  5,  1916,  so  that  during  the  1915  term  only 
eight  justices  participated  in  the  work  of  the  court.  Mr.  Justice 
Hughes  resigned  Jime  10^  1916,  to  accept  the  Republican  nomi- 
nation for  the  presidency,  and  his  successor,  Mr.  Justice  Clarke, 
took  his  seat  on  October  9,  1916.  Tjhe  bench  as  at  present  con- 
i^tituted  consists  of  Chief  Justice  White,  appointed  associate 
justice  by  President  Cleveland  and  chief  justice  by  President 
Taft;  Mr.  Justice  McKenna,  appointed  by  President  McKinley; 
Justices  Holmes  and  Day, .  appointed  by  President  Roosevelt; 
Justices  Van  Devanter  and  Pitney,  appointed  by  President 
Taft;  and  the  three  new  justices  appointed  by  President  Wilson. 
During  the  last  three  years,  as  in  the  years  immediately  pre- 
ceding, the  commerce  clause  and  the  fourteenth  amendment 
have  raised  by  far  the  greater  part  of  the  important  constitu- 
tional questionis  which  the  couil;  has  had  to  answer.  And  these 
are  the  questions  on  which  the  court  gets  the  least  light  from 
the  language  of  the  Constitution.  For  the  conmierce  clause  con- 
tains no  definition  of  what  conmierce  is  interstate,  no  indication 
of  what  shall  be  deemed  a  regulation  of  commerce,  and  no 
declaration  with  respect  to  the  effect  dl  the  gnmt  to  Congress 
on  the  reserved  powers  of  the  states.  The  due-process  and 
equal-protection  clauses  merely  indicate  that  there  is  a  boundary 
which  legislative  interference  with  individual  liberty  and  prop- 
erty must  not  transgress.  The  lines  of  that  boundary  are 
marked  out,  not  by  the  Constitution,  but,  as  the  Supreme  Court 
has  told  us,  ''by  the  gradual  process  of  judicial  inclusion  and 
exclusion,  as  the  cases  presented  for  decision  shall  require,  with 
the  reasoning  on  which  such  decisions  may  be  founded."* 

I.  THE  COMMERCE  CLAUSE 

|The  applications  of  the  commerce  clause  include  the  deter- 
mination of  what  commerce  is  foreign  or  interstate  and  what 
intrastate,  and  the  determination  of  what  constitutes  a  regula- 
tion of  commerce.    For  it  is  familiar  doctrine  that  not  all  state 

s  Davidson  v.  New  Orleans  (1878)  96  U.  S.  97,  104. 


DSCISION8  OF  THE  SUPREME  COUBT,  1914-1917  19 

action  which  has  some  effect  on  interstate  commerce  amoimts 
to  a  r^ulation  thereof.  In  discussing  state  interferences  with 
interstate  conmierce,  the  court  uses  the  word  ''r^ulation"  as  a 
word  of  art  to  denominate  only  such  factual  regulations  as 
have  a  direct  effect  on  interstate  commerce.  Those  state  in- 
terferences with  interstate  commerce  which  merely  incident- 
ally affect  such  commerce  are  not  called  ''regulations"  thereof. 
The  distinction  is  of  course  one  of  degree.  The  state  may  in- 
terfere with  interstate  commerce  by  the  exercise  of  its  taxing 
powers  or  by  police  regulations.  In  considering  the  applica- 
bility of  state  police  regulations  to  commerce  which  is  interstate, 
it  is  important  to  know  whether  or  not  Congress  has  dealt  with 
the  same  subject.  For  though  some  state  interferences  are  re- 
garded as  prohibited  by  the  Constitution,  others  are  within  the 
power  of  the  state  unless  there  has  been  some  congressional 
action  which  is  deemed  to  preclude  state  legislation.  In  pre- 
senting the  cases  on  interstate  and  foreign  commerce,  attention 
will  first  be  ^ven  to  those  defining  the  power  of  Congress.  This 
definition  depends  upon  an  interpretation,  not  only  of  the  com- 
merce clause,  but  also  of  the  due-process  clause  of  the  fifth 
amendment.  The  cases  involving  the  power  of  the  states  will  be 
classified  under  the  heads  of  taxation  and  the  police  power,  and 
the  latter  head  will  be  subdivided  into  state  action  in  the  ab- 
sence of  congressional  regulation  and  state  action  after  con- 
gressional regulation. 

POWERS  OF  CONGRESS  UNDER  THE  COBOfERCB  CLAUSE 

The  most  important  congressional  statutes  with  which  the 
coiut  has  had  to  deal  in  the  last  three  years  are  the  Webb- 
Kenyon  Act  and  the  Adamson  Law.  In  Clark  Distilling  Co.  v. 
Western  Maryland  Ry.  Co.*  the  former  was  sustained  and  the 

*  (1917)  242  U.  8.  311.  Justices  Holmes  and  Van  Deyanter  dissented,  with- 
out opinion.  See  D.  O.  McGovney,  "The  Webb-Kenyon  Law  and  Beyond," 
3  Iowa  Law  Bulletin  145;  8.  P.  Orth,  "The  Webb-Kenyon  Law  Decision/'  2 
CamsU  Law  Quarterly  283;  T.  R.  Powell,  "The  Validity  of  State  Legislation 
Under  the  Webb-Kenyon  Law,"  2  Southern  Law  Quarterly  112;  Lindsay  Rogers, 
*'The  Webb-Kenyon  Decision,"  4  Virginia  Law  Review  558.  See  also  notes  in 
17  Columbia  Law  Review  144,  30  Harvard  Law  Review  491,  1  Minneeota  Law  iZc- 
view  179,  and  26  Yale  Law  Journal  399. 


20  THE  AMBRICAN  POLITICAL  SCISNCE  REVIEW 

court  thereby  declared  that  it  was  within  the  power  of  Congress 
to  prohibit  the  interstate  transportation  of  intoxicating  liquor 
intended  by  any  person  interested  therein  to  be  received,  pos- 
sessed, used  or  sold  in  violation  of  the  law  of  the  state  of  des- 
tination. Two  years  earlier  in  Adams  Express  Co.  v.  Ken- 
tucky^ the  court  had  held  that  the  congressional  act  did  not 
apply  unless  the  liquor  was  intended  to  be  used  in  violation 
of  the  law  of  the  state  of  destination.  The  Clark  Distilling 
case  construes  the  act  more  broadly,  although  it  does  not  make 
entirely  clear  whether  a  state  can  forbid  receipt  of  liquor  from 
other  states  unless  it  also  forbids  and  penalizes  its  possession 
after  receipt. 

The  most  serious  constitutional  questions  connected  with  the 
federal  statutes  dealing  with  interstate  commerce  in  intoxicat- 
ing liquor  concern  the  powers  of  the  states  after  congressional 
action  designed  to  permit  state  interferences  with  such  com- 
merce. Rigorous  adherence  to  the  schematism  of  this  article 
would  allocate  the  discussion  of  this  problem  to  the  section  deal- 
ing with  state  police  power  affecting  interstate  commerce  after 
congressional  regulation  of  the  same  subject  matter.*  But  inas- 
much as  the  effect  of  the  other  congressional  action  to  be  con- 
sidered has  been  to  lessen  rather  than  enlarge  the  powers  of  the 
state,  it  will  serve  convenience  if  not  logic  to  include  at  this 
point  the  cases  dealing  with  the  effect  of  the  Wilson  Act  and  the 
Webb-Kenyon  Act  on  the  power  of  the  states  to  interfere  with 
intoxicating  liquor  of  extrastate  origin. 

Three  cases  annulling  state  interferences  after  the  Wilson  Act 
and  before  the  Webb-Kenyon  Law  demonstrate  the  need  of  the 
latter  to  enable  the  states  to  effectuate  their  prohibition  poli- 
cies. Rossi  V.  Pennsylvania*  held  that  the  state  could  not  pun- 
ish the  deUvery  within  the  state  of  liquor  brought  from  other 
states  to  complete  executory  sales  negotiated  within  the  state. 

«  (1915)  238  U.  S.  100.  See  81  Central  Law  Journal  416,  and  3  Virginia  Law 
Review  143. 

•  See  infra  pp.  40-45. 

*  (1915)  238  U.  S.  62.  See  Lindsay  Rogers,  ''Interstate  Commerce  in  In- 
toxicating Liquors  Before  the  Webb-Kenyon  Act,"  4  Virginia  Law  Review  174. 


DBCIBION8  OF  THB  SUPBXliB  COUBT,  1914-1917  21 

Roeenberger  v.  Pacific  Express  Ck>.^  declared  unauthorised  by 
the  Wilson  Act  a  state  statute  imposing  a  prohibitive  license 
tax  on  express  companies  bringing  c.o.d.  shipments  of  liquor 
into  the  state.  Hie  facts  of  this  case  arose  before  the  passage 
of  the  act  of  Congress  forbidding  the  interstate  shipment  of 
liquor  under  c.o.d.  contracts.  *  Kirmeyer  v.  Kansas*  held  that 
Kansas  could  not  enjoin  as  a  nuisance  a  liquor  business  allied 
to  be  ccmducted  in  Kansas,  but  which  the  court  found  was  in 
contemplation  of  law  conducted  in  Missouri,  for  the  reason  that 
all  mail  orders  received  in  Kansas  were  taken  to  Missouri  before 
being  opened,  and  all  liquor  received  by  the  dealer  in  Kansas 
was  at  once  taken  to  a  Missouri  warehouse  from  which  all 
Kansas  orders  were  filled.  The  fact  that  the  person  conducting 
the  business  was  domiciled  in  Kansas  and  kept  there  the  wagons 
and  teams  used  in  the  business  was  held  to  be  immaterial. 

The  Adams  Express  case^*  gave  rise  to  apprehensions  that  the 
Webb-Kenyon  Act  had  not  accomplished  all  that  the  arid  states 
had  desired.  For  it  sustained  the  interpretation  of  the  Ken- 
tucky court  that  the  federal  statute  had  no  application  unless 
the  liquor  shipped  in  interstate  commerce  was  to  be  used  in 
violation  of  some  law  of  the  state  of  destination.  So  a  Ken- 
tucky statute  forbidding  the  importation  of  liquor  into  dry 
territory  was  held  incapable  of  interfering  with  liquor  consigned 
to  an  intending  consumer  whose  private  use  was  not  under  the 
ban  of  Kentucky  law.  Since  the  Kentucky  court  had  held  that 
the  prohibition  of  private,  gentlemanly  consumption  of  liquor 
would  violate  the  inalienable  rights  of  citizens  of  a  free  common- 

^  (1916)  241  U.  S.  48.    See  15  Michigan  Law  Review  168. 

•  Comp.  Stat.  1913,  Sec.  10,409. 

*  (1915)  236  U.  S.  568.  For  other  articles  dealing  with  the  problem  of  state 
prohibition  laws  and  interstate  commerce,  see  W.  T.  Denison,  "States'  Right 
and  the  Webb-Kenyon  Liquor  Law,"  14  Columbia  Law  Review  321;  Lindsay 
Rogers,  "The  Power  of  the  States  over  Ck)mmodities  Excluded  by  Congress 
from  Interstate  Commerce,"  24  Yale  Law  Journal  567;  Lindsay  Rogers,  ''Un- 
lawful Possession  of  Intoxicating  Liquors  and  the  Webb-Kenyon  Act,"  16  Co* 
lumbia  Law  Review  1;  C.  R.  Snyder,  "Growth  of  State  Power  under  the  Federal 
Constitution  to  Regulate  Traffic  in  Intoxicating  Liquor,"  25  West  Virginia  Law 
Quarterly  42;  Charles  H.  Safely,  in  4  Iowa  Law  Bulletin  221. 

>*  Supra,  note  4. 
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wealth,"  there  seemed  to  be  no  way  by  which  the  Kentucky 
legislature  could  prevent  interstate  shipments  direct  to  such 
consumers.  But  the  Clark  Distilling  case,  while  professing  to 
distinguish  the  Adams  Express  case,  really  discountenanced  the 
previous  interpretation  given  to  the  Webb-Kenyon  Law.  Under 
the  later  interpretation  the  Webb-Kenyon  Law  takes  away  the 
protection  of  the  commerce  clause  from  all  liquor  intended  to 
be  received  and  possessed  in  violation  of  the  law  of  the  state. 
But,  since  the  West  Virginia  statute  applied  in  the  Clark  Dis- 
tilling case  forbade  possession  after  unlawful  receipt,  we  do 
not  yet  know  whether  the  Webb-Kenyon  Law  will  allow  a  state, 
which  does  not  prohibit  and  penalize  possession  as  well  as  re- 
ceipt, to  prevent  the  invlasion  of  its  territory  by  liquor  from 
other  states.'* 

The  Adamson  Act  was  sustained  in  Wilson  v.  New.'*  The 
decision  made  it  clear  that  the  regulation  of  the  contractual  re- 
lations between  employers  and  employees  engaged  in  interstate 
commerce  might  be  a  regulation  of  the  commerce  in  which  they 
were  engaged,  thus  discrediting  somewhat  the  doctrine  of  Adair 

"  "The  Bill  of  Rights  which  declares  that  among  the  inalienable  rights  pos- 
sessed by  the  citizens  is  that  of  seeking  and  pursuing  their  safety  and  happi- 
ness .  .  .  would  be  but  an  empty  sound  if  the  Legislature  could  pro- 
hibit the  citisen  the  right  of  owning  or  drinking  liquor,  when  in  so  doing  he 
did  not  offend  the  laws  of  decency  by  being  intoxicated  in  public."  Judge 
Barker,  in  Commonwealth  v.  Campbell  (1900)  133  Ky.  50.  See  81  Central  Law 
Journal  345,  28  Harvard  Law  Review  818,  and  4  Virginia  Law  Review  236. 

"  Subsequent  to  the  decision  in  the  Clark  Distilling  case,  Congress  passed 
the  so-called  Reed  Amendment  (39  Stat.  L.  1069)  punishing  any  person  who 
"shall  order,  purchase,  or  cause  intoxicating  liquors  to  be  transported  in  inter- 
state commerce  .  .  .  into  any  state  or  territory"  whose  laws  "prohibit 
the  manufacture  or  sale  therein  of  intoxicating  liquors  for  beverage  purposes." 
The  statute  also  contains  a  prohibition  against  liquor  advertisements  and  the 
solicitation  of  orders  for  liquor.  See  J.  K.  Graves,  "The  Reed  'Bone  Dry' 
Amendment,"  4  Virginia  Law  Review  634. 

"  (1917)  243  U.  S.  332.  Three  dissenting  judges.  Justices  McReynolds,  Pit- 
ney and  Van  Devanter,  thought  the  act  not  a  regulation  of  commerce.  The 
two  latter  found  the  act  wanting  in  due  process  both  because  of  its  substantive 
effects  and  because  of  the  want  of  due  consideration  by  Congress  prior  to  its 
passage.  This  latter  ground  was  the  basis  of  the  dissent  of  Mr.  Justice  Day. 
See  A.  A.  Ballantine,  "Railway  Strikes  and  the  Constitution,"  17  Columbia  Law 
Review  502;  C.  W.  Bunn,  "The  Supreme  Court  on  the  Adamson  Law,"  1  Min- 
nesota Law  Review  395;  C.  K.  Burdick,  "The  Adamson  Law  Decision,"  2  Cornell 
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V.  United  States^^  which  declared  that  it  was  not  a  regulation  of 
interstate  commerce  to  forbid  interstate  carriers  to  discharge 
employees  because  of  their  membership  in  a  labor  union.  It 
may  be  that  the  doctrine  of  Wilson  v.  New  on  the  interstate 
commerce  question  must  be  limited  to  situations  where  there  is 
failure  of  employers  and  employees  to  agree  on  a  wage  scale 
and  where  a  threatened  strike  would,  if  consummated,  seriously 
interrupt  the  commerce  of  the  coimtry.  These  considerations 
undoubtedly  affected  the  majority  of  the  court  in  holding  that 
the  law  was  not  wanting  in  due  process.  The  opinion  of  the 
chief  justice  on  the  due-process  question  not  only  seems  to  rely 
on  these  circumstances  but  is  clearly  conditioned  on  the  facts 
that  the  wage  scale  fixed  by  Congress  was  for  a  limited  period, 
was  a  compromise  between  the  respective  demands  of  the  em- 
ployers and  employees,  and  did  not  deprive  the  carriers  of  a 
fair  return  on  the  fair  value  of  their  property.  The  chief  jus- 
tice is  careful  to  point  out  that  the  case  does  not  stand  for  any 
doctrine  that  the  legislature  can  fix  wages  in  businesses  which 
are  not  public  utilities,  nor  even  in  public-utility  enterprises 
when  there  is  no  threatened  interruption  of  the  service. 

In  two  cases  sustaining  congressional  interference  with  foreign 
commerce  the  court  went  far  towards  declaring  that  Congress 
is  subject  to  no  limitations  in  this  field.  In  Weber  v.  Freed^* 
it  was  declared  frivolous  to  contend  that  Congress  could  not 
prohibit  the  introduction  into  the  coimtry  of  films  or  other 

Law  Quarterly  320;  A.  M.  Kales,  "Due  Process,  the  Inarticulate  Major  Premise 
and  the  Adaxnson  Act/'  26  Yale  Law  Journal  519;  T.  R.  Powell,  ''The  Supreme 
Court  and  the  Adamson  Law,"  65  University  of  Pennsylvania  Law  Review  607. 
See  also  notes  in  30  Harvard  Law  Review  739,  and  26  YcUe  Law  Journal  496.  For 
articles  written  before  the  decision  was  rendered,  see  M.  H.  Lauchheimer,  "The 
Constitutionality  of  the  Eight-Hour  Railroad  Law,"  16  Columbia  Law  Review 
554;  T.  R.  Powell,  "Due  Process  and  the  Adamson  Law,"  17  Columbia  Law 
Review  114.    See  also  30  Harvard  Law  Review  63. 

>«  (1908)  208  U.  S.  161. 

>•  (1915)  239  U.  S.  325.  In  Pantomimic  Corporation  v.  Malone  (1916)  238 
Fed.  135,  it  was  held  that  a  picture  was  brought  into  the  United  States  when 
films  in  Canada  were  photographed  by  a  camera  in  the  United  States.  No  cor- 
poreal object  crossed  the  border.  See  note  in  84  Centred  Law  Journal  191.  To 
a  similar  effect  is  United  States  v.  Johnston  (1916)  232  Fed.  970.  See  19  Law 
Noies  44,  and  20  Law  Notes  162. 
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pictorial  representations  of  prize  fights.  The  power  of  Con- 
gress over  foreign  commerce  was  referred  to  as  ''complete," 
thus  implying  that  it  could  prohibit  the  importation  of  any 
articles  that  it  pleases.  The  allegation  that  the  motive  of  Con- 
gress was  to  prohibit  the  exhibition  of  the  pictures  and  thus  to 
invade  the  domain  of  state  authority  was  said  to  be  something 
that  the  court  could  not  inquire  into.  It  was  pointed  out  that 
if  the  contrary  were  sustained  no  congressional  prohibition  would 
be  valid. 

In  Brolan  v.  United  States'*  it  was  held  that  the  contention 
that  Congress  could  not  constitutionally  punish  the  knowing 
receipt,  concealment  or  facilitation  of  transportation  of  opium 
which  had  been  successfully  imported  from  a  foreign  country 
in  violation  of  the  federal  statute  was  too  unsubstantial  and 
frivolous  to  justify  a  writ  of  error  from  the  Supreme  Court  to 
the  district  court.  ^^  The  chief  justice  declared  that,  since  the 
power  of  Congress  to  prohibit  the  importation  was  absolute, 
"it  must  endure  and  reach  beyond  the  mere  capacity  of  persons 
to  evade  its  commands  to  the  control  of  those  things  which  are 
essential  to  make  the  power  existing  and  operative."  Cases 
relating  to  interstate  commerce  which  were  cited  by  counsel 
for  the  defendant  were  dismissed  because  of  the  ''broad  dis- 
tinction which  exists  between  the  two  powers."  This  declara- 
tion negatives  the  doctrine  countenanced  in  some  opinions  to 
the  effect  that  the  congressional  power  over  interstate  com- 
merce is  as  plenary  as  that  over  foreign  commerce.'*  The  sound 
basis  for  a  distinction  between  congressional  power  over  foreign 
commerce  and  that  over  commerce  among  the  several  states  would 
seem  to  rest,  not  in  the  commerce  clause,  Jbut  in  the  due-process 

"  (1915)  236  U.  8.  216. 

1'  For  an  interpretation  of  the  federal  statute  regulating,  through  a  com- 
bination of  the  commerce  and  the  taxing  power,  the  sale  and  use  of  drugs,  see 
United  States  v.  Jin  Fuey  Moy  (1916)  241  U.  S.  394.  The  statute  was  sustained 
in  United  States  v.  Brown  (1915)  224  Fed.  135.  See  64  Univernty  of  Pennsylvania 
Law  Review  502. 

1*  ''The  power  conferred  upon  Congress  to  regulate  conmieroe  among  the 
states  is  indeed  contained  in  the  same  clause  of  the  Constitution  which  confers 
upon  it  power  to  regulate  commerce  with  foreign  nations.  The  grant  is  con- 
ceived in  the  same  terms,  and  the  two  powers  are  undoubtedly  of  the  same  class 
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clause.  A  complete  embargo  on  foreign  commerce  would  be 
due  process  while  such  an  embargo  on  interstate  commerce 
would  not.  Therefore  congressional  interferences  with  inter- 
state commerce  require  justifications  not  necessary  for  the  pro- 
hibition of  any  foreign  commerce. 

In  distinguishing  the  Brolan  case  from  Keller  v.  United 
States,^*  which  declared  that  Congress  could  not  punish  the 
harboring  of  alien  prostitutes,  the  court  pointed  out  that  the 
statute  in  the  Keller  case  was  not  confined  to  the  harboring  of 
those  who  entered  the  country  unlawfully,  and  called  attention 
to  the  amended  statute  which  was  applicable  only  to  the  har- 
boring of  those  immoral  aliens  who  had  come  to  the  United 
States  in  violation  of  the  prohibitions  of  the  statute,  thus  lending 
color  to  the  implication  that  the  amended  statute  would  be 
sustained. 

Another  statute  dealing  with  alien  prostitutes  came  before  the 
court  in  United  States  v.  Lombardo."  This  enactment  made 
it  a  crime  for  the  harborer  of  an  alien  prostitute  to  fail  to  file 
with  the  commissioner  general  of  immigration  a  statement 
giving  the  facts  connected  with  such  harboring.  The  district 
court  had  held  that  the  statute  violated  the  fourth  and  fifth 
amendments  as  well  as  the  sixth.  The  Supreme  Court  con- 
fined its  attention  to  the  sixth  amendment.  It  held  that  the 
offense  of  failure  to  file  could  be  committed  only  in  the  district 
where  the  statement  was  to  be  filed,  and  therefore  dismissed  a 
prosecution  begun  in  the  district  where  the  harborer  was  domi- 
ciled. Previously  it  had  been  held  in  United  States  v.  Portale*' 
that  the  requirement  of  the  statute  was  not  confined  to  those 
who  have  had  to  do  directly  or  indirectly  with  the  bringing  in 

and  character  and  equally  extensive."  Mr.  Justice  Matthews  in  Bowman  v. 
Chicago  and  Northwestern  R.  Co.  (1888)  125  U.  S.  405,  482.  ''It  has  frequently 
been  laid  down  by  this  court  that  the  power  over  interstate  commerce  is  as 
absolute  as  it  is  over  foreign  commerce."  Mr.  Justice  Bradley  in  Crutcher  v. 
Kentucky  (1891)  141  U.  S.  47,  57.  See  also  Champion  v.  Ames  (1903)  188  U.  8. 
321,  351. 

i>  (1909)  213  U.  S.  318. 

«•  (1916)  241  U.  8.  73. 

»  (1914)  235  U.  8.  33. 
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or  sending  forth  of  the  alien.    In  neither  of  these  cases  was  the 
constitutionality  of  the  statute  directly  in  issue. 

In  dealing  with  the  section  of  the  White  Slave  Act  relating 
to  interstate  commerce,  Caminetti  v.  United  States^*  held  that 
the  statute  forbade  the  transportation  of  a  woman  for  im- 
moral purposes  even  though  the  immorality  was  unaccompanied 
by  expectation  of  pecuniary  gain,  and  that  the  statute  thus  in- 
terpreted and  applied  was  constitutional.  Other  cases  involv- 
ing the  exertion  of  federal  power  over  interstate  commerce  held 
that  Congress  could  make  contraband  of  interstate  commerce 
drugs  contained  in  packages  bearing  false  labels  as  to  their 
curative  qualities,^'  and  could  create  a  right  of  action  in  favor 
of  an  employee  of  an  interstate  carrier  injured  through  a  vio- 
lation of  the  federal  Safety  Appliance  Act,  even  though  such 
employee  was  not  engaged  in  interstate  commerce.**  The  cases 
deciding  whether  plaintiffs  suing  under  the  federal  Employers' 
Liability  Act  were  engaged  in  interstate  or  intrastate  commerce 
are  too  numerous  to  mention.*^  But  the  fact  that  a  litigant 
must  be  in  doubt  as  to  the  kind  of  commerce  in  which  he  is  en- 
's (1017)  242  U.  8.  470.  Chief  Justice  White  and  Justices  McKenna  and 
Clarke  dissented  on  the  question  of  interpretation.  The  opinion  of  Mr.  Justice 
McKenna  contains  an  interesting  analysis  of  the  problem  of  interpreting  the 
meaning  of  a  statute.  See  84  Central  Law  Joumcd  171,  3  CameU  Law  Quarterly 
60,  30  Harvard  Law  Review  494,  15  Michigan  Law  Review  425.  In  United  States 
v.  Holte  (1915)  236  U.  S.  140,  it  was  held.  Justices  Lamar  and  Day  dissenting, 
that  the  woman  transported  in  violation  of  the  statute  could  be  punished  for 
conspiracy  to  conmiit  a  crime  against  the  United  States.  See  80  Central  Law 
Journal  194. 

u  Seven  Cases  v.  United  States  (1916)  239  U.  S.  510.  See  82  Central  Law 
Journal  172.  For  the  application  of  the  federal  Food  and  Drugs  Act  to  Coca 
Cola,  see  United  States  v.  Forty  Barrels  (1916)  241  U.  S.  265. 

^  Texas  &  Pacific  Ry.  Co.  v.  Rigsby  (1916)  241  U.  S.  33.  See  82  Central  Law 
Journal  385,  and  2  Virginia  Law  Register,  n.  s.  388. 

**  For  a  list  of  cases  holding  that  the  employee  was  engaged  in  interstate 
commerce  see  the  brief  for  the  plaintiff  in  error  in  Erie  Railroad  Co.  v.  Welsh 
(1916)  242  U.  S.  303,  as  printed  in  61  Lawyers'  Edition  319-322.  See  notes  in  82 
Central  Law  Journal  421,  84  CerUral  Law  Journal  154,  15  Michigan  Law  Review 
157.  The  cases  on  this  question  for  the  past  three  years  will  be  found  in  the 
General  Index  at  the  end  of  volumes  59,  60,  and  61  of  the  Lawyers'  Edition  of 
the  Supreme  Court  Reports  under  the  title  ''Master  and  Servant,"  subtitle 
^Employers'  Liability  Act." 
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gaged  until  he  leams  from  the  Supreme  Court  several  years  after 
his  injury  or  death,  indicates  a  most  unsatisfactory  feature  of  the 
existing  partition  of  the  law  of  torts  between  the  state  and  na- 
tional governments.  This  will  be  even  more  apparent  when  we 
consider  the  cases  holding  that  state  workmen's  compensation  laws 
cannot  apply  to  injuries  within  the  scope  of  the  Employers'  lia- 
bility Act  or  of  the  admiralty  jurisdiction  of  the  federal  courts.** 
The  other  cases  touching  the  power  of  Congress  over  com- 
merce merely  reiterate  and  apply  familiar  doctrines.  Essex  v. 
New  England  Telegraph  Co.*^  held  that  Congress  could  give 
telegraph  companies  the  right  to  maintain  lines  along  military 
and  post  roads,  seciu^  from  arbitrary  interference  by  the  state. 
This  case  was  not  based  directly  on  the  commerce  clause,  but 
that  clause  might  be  the  basis  for  statutes  applying  specifically 
to  telephone  companies  conducting  an  interstate  business. 
Louisville  Bridge  Co.  v.  United  States'*  held  that  the  continuing 
power  of  Congress  over  interstate  commerce  included  authority 
to  compel  the  alteration  of  a  bridge  over  a  navigable  highway 
of  the  United  States,  even  though  such  bridge  had  been  erected 
imder  previous  congressional  authority,  had  been  recognized 
as  a  post  road  of  the  United  States  and  had  complied  with  all 
previous  laws  of  Congress.  The  franchise  previously  granted 
was  held  not  to  be  irrepealable.  Therefore  no  vested  right 
was  interfered  with  by  making  the  owner  pay  the  cost  of  the 
alterations.  The  case  also  sustained  the  delegation  of  power 
to  the  secretary  of  war  to  determine  what  would  constitute  an 
imreasonable  interference  with  navigation,  and  said  that  there 
was  '*no  real  inconsistency  between  a  declaration  by  Congress 
in  1866  that  a  certain  bridge  was  a  lawful  structure  and  not 
an  improper  impediment  to  navigation,  and  a  contrary  finding  by 
the  secretary  of  war  in  the  year  1914."  The  contention  that  Con- 
gress had  less  power  over  bridges  erected  under  federal  authority 
than  over  those  sanctioned  by  the  states  was  said  to  be  without 
merit. 

*•  8c€  infra,  pp.  41-45. 
•»  (1916)  239  U.  8.  313. 
M  (1917)  242  U.  S.  409. 
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United  States  v.  Nice"  held  that  Congress  may  forbid  the 
sale  of  liquor  to  Indians  in  a  state  so  long  as  they  remain  tribal 
Indians  imder  national  guardianship.  American  Express  Co. 
V.  South  Dakota'®  held  that  Congress  could  and  did  invest  the 
interstate  commerce  commission  with  power  to  direct  the  altera- 
tion of  intrastate  rates  when  this  was  necessary  to  remove  a  dis- 
crimination against  interstate  commerce.  And  Thomson  v. 
Cayser'^  declared  invalid  imder  the  Sherman  Act  a  combination 
of  ocean  carriers  which  gave  rebates  to  those  who  shipped  ex- 
clusively by  the  associated  lines.  It  is  perhaps  worthy  of  note 
that  no  cases  of  great  public  interest  have  been  passed  upon  by 
the  Supreme  Court  imder  the  Sherman  Act  during  the  past 
three  years."  Cases  now  pending,  however,  may  give  us  during 
the  present  year  more  light  on  the  intricate  and  confused  prob- 
lem of  determining  what  restraints  of  trade  are  within  and  what 
without  the  ''rule  of  reason"  announced  in  the  Standard  Oil  and 
Tobacco  cases.  ' 

"  (1916)  241  U.  8.  591. 

'•  (1917)  244  U.  S.  617.    Mr.  Justice  MoKenna  dissented. 

"  (1917)  243  U.  8.  66. 

*<  For  other  cases  involving  interpretations  or  applications  of  the  8herman 
Act  see  United  Copper  Securities  Co.  v.  Amalgamated  Copper  Co.  (1917)  244 
U.  8.  461;  Paine  Lumber  Co.  v.  Neal  (1917)  244  U.  8.  459;  United  States  v.  Ameri- 
can Asiatic  S.  8.  Co.  (1917)  242  U.  S.  537;  Fleitmann  v.  Welsbach  Street  Light- 
ing Co.  (1916)  240  U.  S.  27;  Lawlor  v.  Loewe  (1915)  235  U.  S.  522;  D.  R,  Wilder 
Mfg.  Co.  V.  Com  Products  Co.  (1915)  236  U.  S.  165.  In  cases  interpreting  the 
patent  statute  it  has  been,  held  that  the  monopoly  of  the  patentee  does  not  in- 
clude the  right  to  restrict  the  resale  price  of  patented  articles,  Straus  v.  Victor 
Talking  Machine  Co.  (1917)  243  U.  S.  490,  or  to  prescribe  the  materials  with 
which  patented  articles  may  be  used,  Motion  Picture  Patents  Co.  v.  Universal 
Film  Manufacturing  Co.  (1917)  243  U.  S.  502.  Thus  such  restrictions  imposed 
by  the  patentee  must  be  created  by  collateral  contract,  and  the  contract  must 
pass  muster  under  the  Sherman  Act  and  its  amendments.  See  E.  P.  Grosvenor, 
"The  'Rule  of  Reason'  as  Applied  by  the  United  States  Supreme  Court  to  Com- 
merce in  Patented  Articles,"  17  Columbia  Law  Review  208;  T.  R.  Powell,  ''The 
Nature  of  a  Patent  Right,''  17  Columbia  Law  Review  663.  See  also  17  Columbia 
Law  Review  543,  and  31  Harvard  Law  Review  298. 
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THE   COBfMERCE   CLAUSE  AND  THE   POWERS  OF  THE   STATES 

A.  Staie  taxaiion  and  interstate  commerce 

Prior  to  1910  it  had  been  assumed  that  any  state  tax  on  a 
foreign  corporation  for  the  privilege  of  engaging  in  intrastate 
commerce  within  the  state  would  be  valid.  But,  in  Western 
Union  Telegraph  Ob.  v.  Kansas'*  and  Ludwig  v.  Western  Union 
Telegraph  Co.,*^  taxes  imposed  by  Kansas  and  Arkansas  on  the 
intrastate  commerce  done  by  a  foreign  corporation  engaged 
also  in  interstate  commerce  were  declared  invalid  because  they 
were  measured  by  the  total  capital  stock  of  the  corporation. 
The  method  by  which  the  amount  of  the  tax  was  determined 
was  held  to  make  the  imposition  an  invalid  regulation  of  in- 
terstate commerce,  in  spite  of  the  fact  that  the  subject  on  which 
the  tax  fell  was  not  immime  from  the  power  of  the  state.  After 
these  decisions  Kansas  and  Arkansas  amended  their  statutes. 
The  new  Kansas  statute,  as  interpreted  by  the  state  court,  se- 
lected as  the  measure  of  a  tax  on  foreign  corporations  for  the 
privilege  of  doing  local  business,  not  the  total  capital  stock,  but 
only  such  proportion  thereof  as  was  represented  by  property  in 
ICansas  employed  in  purely  local  business.  In  addition  there 
was  a  provision  that  the  maximum  imposition  in  any  one  year 
should  be  $2500.  This  statute  was  sustained  in  Lusk  v.  Botkin.** 
The  Arkansas  statute  was  similar,  except  that  there  was  no 
maximum  limit  set  to  the  amount  which  might  be  charged.  In 
St.  Louis  S.  W.  R.  Co.  v.  Arkansas**  the  court  applied  this 
statute  and  upheld  a  tax  of  $6798.26  on  a  foreign  corporation 
whose  property  owned  and  used  in  the  state  for  intrastate 
commerce  was  valued  at  $13,586^520. 

The  amended  Kansas  statute  measured  the  tax  on  the  fran- 
chises of  domestic  corporations  by  the  total  capital  stock  as 
before,  but  here  also  limited  the  annual  imposition  to  $2500. 
This  was  sustained  in  Kansas  City,  F.  S.  &  M.  R.  Co.  v.  Botkin.*^ 

»  (1910)  216  U.  8. 1. 
•«  (1910)  216  U.  S.  146. 
»  (1916)  240  U.  8.  236. 
»•  (1914)  235  U.  8.  350. 
•^  (1916)  240  U.  8.  227. 


30  THE  AMERICAN  POLITICAL  SCIENCE  BEVIEW 

The  opinion  of  the  court  seemed  to  assume  that  the  doctrine 
that  a  tax  on  a  proper  subject  might  be  invalid  because  of 
the  measure  adopted  for  determining  its  amount  applied  to 
the  taxation  of  domestic  as  well  as  of  foreign  corporations.  It 
declared  that  ''every  case  involving  the  validity  of  a  tax  must 
depend  upon  its  own  facts/'  and  that  the  question  was  whether 
the  operation  and  effect  of  the  statute  as  enforced  could  be 
regarded  as  imposing  a  burden  on  interstate  commerce.  In 
view  of  the  fact  that  the  maximum  charge  was  $2500,  it  found 
''no  ground  for  saying  that  a  tax  of  this  character,  thus  lim- 
ited, is  in  any  sense  a  tax  imposed  upon  interstate  commerce." 

The  Arkansas  statute  applicable  to  domestic  corporations  was 
like  the  Kansas  statute,  except  that  no  maximum  was  set. 
This  too  was  sustained  in  Kansas  City,  M.  &  B.  R.  Co.  v. 
Stiles"  in  an  opinion  which  by  its  reliance  on  Ashley  v.  Ryan'* 
seems  to  indicate  that  the  franchises  of  domestic  corporations 
may  be  taxed  as  the  state  pleases,  even  though  the  corporation 
is  engaged  in  interstate  as  well  as  intrastate  commerce.  Thus 
the  doctrine  annoimced  by  the  Western  Union  cases  in  1910 
appears  to  be  limited  to  foreign  corporations.  The  modera- 
tion of  Kansas  as  compared  with  Arkansas  may  have  been  in- 
fluenced by  the  fact  that  one  of  the  reasons  for  sustaining,  in 
Baltic  Mining  Co.  v.  Massachusetts,^®  a  tax  on  foreign  cor- 
porations measured  by  total  capital  stock  was  that  the  maxi- 
mimi  imposition  was  $2500.  The  subsequent  cases  sustaining 
and  appljdng  the  Arkansas  statutes  show  that  no  maximum  is 
necessary  where  the  tax  on  foreign  corporations  is  measured  by 
that  part  of  the  capital  represented  by  property  used  in  the 
state  for  local  business  or  where  the  tax  on  domestic  corporations 
is  measured  by  the  total  capital  stock. 

A  tax  on  domestic  corporations  measured  by  receipts  from 
intrastate  transportation  was  upheld  in  New  York  ex  rel.  Cor- 
nell Steamboat  Co.  v.  Sohmer.*' 

"  (1916)  242  U.  S.  111. 
»•  (1894)  163  U.  S.  436. 

«>  (1913)  231  U.  S.  68.    For  a  note  on  the  validity  of  an  amendment  to  the 
Massachusetts  statute  sustained  in  this  case,  see  16  Michigan  Law  Review  246. 
«'  (1916)  236  U.  S.  649. 
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In  other  cases  relating  to  interstate  commerce  it  was  held 
that  a  state  could  not  impose  a  privilege  tax  on  a  liquor  busi- 
ness within  the  state  which  consisted  solely  in  soliciting  and 
filling  mail  orders  from  customers  in  other  states^^  or  on  agents 
of  a  nonresident  portrait  manufacturer  who  delivers  within  the 
state  portraits  sent  from  without  the  state,  even  though  the 
agent  also  offers  customers  a  choice  of  frames  at  the  time  of 
delivering  the  pictures.^  Though  the  sale  of  the  frames  was  an 
intrastate  n[iattery  it  was  treated  as  a  part  of  the  interstate 
transaction  within  the  doctrine  previously  announced  by  Mr. 
Justice  Holmes  that  ''conunerce  among  the  several  states  is  a 
practical  conception,  not  drawn  from  the  'witty  diversities'  of 
the  law  of  sales.''^  Similarly  it  was  held,  in  Western  OH  Re- 
fining Co.  V.  Ldpscomb/'  that  a  state  privilege  tax  could  not 
be  imposed  on  a  foreign  corporation  shipping  oil  and  steel  into 
the  state,  though  the  cars  in  which  the  merchandise  was  shipped 
were  billed  to  one  town  in  the  state,  from  which  orders  taken 
there  were  filled,  and  were  then  rebilled  to  another  town  to  fill 
other  orders,  since  the  intrastate  transportation  was  both  in  fact 
and  in  law  a  connected  part  of  a  continuous  interstate  movement. 

IVo  cases  upholding  state  requirements  on  motor  vehicles 
from  other  states  involve  a  combination  of  the  police  power 
and  the  taxing  power.  Hendrick  v.  Maryland^*  sustained  a 
state  statute  requiring  the  registration  of  motor  vehicles  and  a 
license  fee  graded  according  to  the  horse  power  of  the  engine, 
and  applied  it  to  motor  vehicles  owned  in  other  states  using 
the  highways  of  the  state  on  an  interstate  journey.  The  pro- 
priety of  requiring  the  license  seemed  to  be  based  on  the  ab- 
sence of  congressional  legislation  covering  the  subject;  but 

«>  Heyman  v.  Hays  (1915)  U.  S.  178;  Southern  Operating  Co.  v.  Hays  (1915) 
296  U.  S.  188. 

«•  Davis  y.  Virginia  (1915)  236  U.  S.  097.  See  1  Virffinia  Law  Register,  n.  s. 
235. 

^  Reariok  v.  Pennsylvania  (1906)  203  U.  S.  507.  See  H.  H.  Foster,  "What 
is  Left  of  the  Original  Package  Doctrine,"  1  Southern  Law  Quarterly  303. 

«•  (1917)  244  U.  S.  346. 

^  (1915)  235  U.  S.  610.  See  80  Central  Law  Journal  123,  and  51  National  Cor- 
paroHon  Reporter  140. 
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the  imposition  of  the  fees  was  justified  on  the  ground  that 
automobiles  used  a  facility  constructed  by  the  state  at  great 
expense,  and  that  such  use  was  abnormally  destructive  to  such 
facilities  and  thereby  increased  the  expense  to  the  state  in  pro- 
viding them.  Apparently  such  exactions  in  return  for  the  use 
of  state  facilitiea  would  be  proper  even  though  Congress  had 
so  acted  that  no  license  could  be  required.  The  statute  con- 
tained a  provision  whereby  nonresident  operators  of  automo- 
biles who  had  complied  with  the  laws  of  the  state  in  which  they 
reside  might,  on  certain  conditions,  obtain  permission  to  oper- 
ate their  machines  in  Maryland  for  not  exceeding  two  periods 
of  seven  consecutive  days  in  a  calendar  year  without  paying 
the  ordinary  fees  for  r^istration  and  operator's  license.  This 
provision  did  not  apply  to  residents  of  the  District  of  Columbia, 
but  the  plaintiff  in  error,  though  a  resident  of  the  District,  was 
held  disentitled  to  complain  of  this  discrimination  because  he 
had  not  himself  complied  with  the  laws  of  the  District  or  with 
the  conditions  attached  to  the  grant  of  the  privilege  to  residents 
of  other  states. 

Kane  v.  New  Jersey*^  involved  a  similar  statute,  but  without 
any  reciprocal  provision  in  favor  of  nonresidents  whose  cars  are 
duly  registered  in  their  own  state.  The  absence  of  such  a  pro- 
vision was  held  unimportant.  There  was  said  to  be  no  dis- 
crimination against  nonresidents  by  making  them  pay  the  full 
annual  fee  for  a  brief  use  of  the  state  highways,  since  residents 
had  to  pay  the  annual  fee  however  little  they  used  their  ma- 
chines. In  this  reasoning  Mr.  Justice  Brandeis  seemed  to  sac- 
rifice substance  to  form.  Nonresident  owners  were  also  re- 
quired to  secure  a  license  and  to  appoint  the  secretary  of  state 
their  agent  upon  whom  process  might  be  served  in  any  legal 
proceedings  occasioned  by  the  operation  of  their  machines 
within  the  state.  But  this  and  the  further  fact  that  Kane  was 
driving  through,  and  not  merely  into,  New  Jersey  were  held  not 
sufficient  to  differentiate  the  New  Jersey  statute  from  that  of 
Maryland. 

*^  (1916)  242  U.  8.  160. 
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B.  State  police  power  and  interstate  commerce 

(a)  In  absence  of  congressional  regulation 

Five  cases  held  state  action  an  unwarranted  interference 
with  interstate  conunerce,  even  though  the  state  statuties  con- 
flicted with  no  congressional  regulation.  Chicago,  B.  &  Q.  R. 
Co.  V.  Railroad  Commission**  annulled  an  order  of  the  Wiscon- 
sin Railroad  Commission  requiring  a  railroad  running  only  in- 
terstate trains  to  stop  at  least  two  trains  each  way  each  day 
at  every  village  having  two  himdred  or  more  inhabitants.  Sea- 
board Air  Une  Railway  Co.  v.  Blackwell**  held  inapplicable  to 
interstate  trains  a  state  requirement  that  every  engineer  shall 
check  the  speed  of  his  train  when  fomr  hundred  yards  from 
every  public  crossing  and  slow  down  so  as  to  stop  in  time  to 
avoid  any  person  or  thing  crossing  on  the  track.  The  decision 
was  influenced  by  the  facts  as  to  the  nimiber  of  such  crossings 
in  the  state  and  the  absence  of  conditions  making  them  pecu- 
liarly dangerous.  It  appeared  that  the  statute  would  add  three 
minutes  per  crossing  to  the  running  time  of  interstate  trains 
and  thereby  double  the  time  of  traversing  the  state. 

South  Covington  &  C.  Street  R.  Co.  v.  Covington***  annulled 
a  requirement  as  to  the  niunber  of  cars  to  be  provided  by  an 
interstate  street  railway  and  as  to  the  number  of  persons  to 
be  admitted  to  each  car,  since  it  appeared  that  this  would  re- 
quire more  cars  than  the  company  would  be  permitted  to  oper- 
ate in  the  city  of  an  adjoining  state.  Sioux  Remedy  Co.  v. 
Cope*'  held  that  South  Dakota  could  not  impose  on  foreign  cor- 
porations desiring  to  bring  suit  in  state  courts  for  money  due  for 
merchandise  shipped  in  interstate  commerce  the  condition  that 
such  corporation  must  first  appoint  a  resident  agent  upon  whom 
process  could  be  served,  and  file  with  the  designated  state  officer 

*•  (1915)  287  U.  S.  220.    See  19  Law  NoUa  52. 

*•  (1917)  2i4  U.  S.  310.  The  chief  juatice  and  Justices  Pitney  and  Brandeis 
dissented. 

»•  (1916)  236  U.  8.  637. 

*'  (1914)  236  U.  8.  197.  See  49  American  Law  Review  601,  63  University  of 
Pennaylvania  Law  Review  433,  and  2  Virginia  Law  Review  470. 


34  THE  AMEBICAN  POLITICAL  SCIENCE  BEVIBW 

a  copy  of  such  appointment  and  a  copy  of  its  charter,  paying 
certain  fees  for  such  filing.  The  result  of  this  decision  was  to 
compel  South  Dakota  residents  having  claims  for  breach  of 
contract  against  the  foreign  corporation  to  go  to  the  domicil 
of  the  corporation  to  bring  suit  unless  some  creditor  or  prop- 
erty of  the  corporation  could  be  found  within  the  state.  But  of 
course  the  foreign  corporation,  subject  to  the  same  qualifications, 
had  to  go  to  the  domicil  of  its  debtors  to  collect  what  was  due. 

Donald  v.  Philadelphia  &  R.  Coal  and  Iron  Co.*^'  forbade  a 
state  to  exclude  from  local  business  a  foreign  corporation  en- 
gaged in  interstate  commerce  which  removed  to  the  federal 
courts  a  suit  brought  against  it  in  the  state  court.  The  opinion 
seemed  to  go  on  the  ground  that  the  statute  interfered  with  the 
constitutional  right  to  remove  cases  to  the  federal  courts  and 
warrants  the  inference  that  the  same  decision  would  have  been 
reached  had  the  corporation  in  question  not  been  engaged  in 
interstate  commerce.  It  thus  lays  the  basis  for  overruling 
Security  Mutual  life  Insurance  Co.  v.  Prewitt"  when  a  case 
not  involving  interstate  commerce  shall  again  arise  for  decision. 

More  numerous  were  the  cases  in  which  state  action  was 
held  not  to  interfere  with  interstate  commerce.  Interstate 
Amusement  Co.  v.  Albert*^  sustained  the  dismissal  of  a  suit  in 
a  state  court  brought  by  a  foreign  corporation  which  had  failed 
to  file  a  copy  of  its  charter  with  the  secretary  of  state.  The 
plaintiff  made  bookings  for  theatrical  troupes  within  the  state. 
The  state  court  found  that  such  interstate  commerce  as  took 
place  as  a  result  of  plaintiff's  contracts  was  merely  incidental 
to  those  contracts,  and  the  Supreme  Court  sustained  the  ruling 
because  the  evidence  before  the  state  court  did  not  clearly 
show  otherwise.  It  is  quite  likely  that  if  the  case  had  been 
better  presented  by  counsel  it  would  be  found  to  come  within 
the  doctrine  of  Sioux  Remedy  Co.  v.  Cope.*^  In  that  case, 
however,  the  foreign  corporation  did  not  enter  the  state  at  all. 

"  (1916)  241  U.  S.  329. 
M  (1906)  202  U.  S.  246. 
M  (1916)  239  U.  8.  560. 
••  Supra,  note  51. 
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It  merely  shipped  goods  into  the  state.  Here  the  corporation 
was  within  the  state  evidently  doing  business  which  was  partly 
intrastate  and  partly  interstate.  Whether  such  a  corporation 
which  disregards  the  state  law  as  to  filing  its  certificate  could 
be  restrained  from  suing  on  a  contract  of  interstate  commerce 
is  exceedingly  doubtful.  Disobedience  of  the  lawful  require- 
ment as  to  intrastate  business  can  hardly  justify  a  state  inter- 
ference with  interstate  commerce,  and  conditions  imposed  on  the 
right  to  sue  in  state  courts  are  held  by  the  Cope  case  to  be  in- 
terferences with  the  commerce  out  of  which  the  cause  of  action 
arose.  The  opinion  in  the  Albert  case  makes  no  mention  of  the 
provision  in  the  state  statute  that  foreign  corporations  filing 
the  required  certificate  should  be  treated  as  within  the  juris- 
diction as  fully  as  if  it  were  a  domestic  corporation,  though  the 
statute  to  this  effect  is  quoted  in  the  margin. 

Several  of  the  cases  related  to  alleged  undue  interferences 
with  interstate  trains.  It  was  held  that,  in  the  absence  of  con- 
gressional regulation  on  the  subject,  the  state  could  require  all 
locomotives  to  be  equipped  with  headlights  of  not  less  than 
1500  candle  power;**  could  forbid  switching  operations  across 
public  crossings  in  cities  of  the  first  or  second  class  with  a  switch- 
ing crew  of  less  than  one  engineer,  a  fireman,  a  foreman  and 
three  helpers;*^  and  could  require  suitable  guard  rails  for,  and 
proper  cleanUness  and  ventilation  of,  the  cars  of  a  street  rail- 
way company  engaged  principally  in  interstate  commerce.** 
But  this  last  decision  held  unreasonable  a  requirement  that 
the  cars  be  kept  heated  at  a  temperature  not  below  fifty  de- 
grees Fahrenheit  when  it  appeared  that  the  necessary  opening 
of  doors  made  this  impracticable.  This  portion  of  the  decision 
seemed  independent  of  the  commerce  clause,  but  that  clause  was 
the  foundation  for  the  decision  that  requirements  as  to  the  num- 
ber of  cars  were  invaUd,  since  they  would  necessarily  interfere 
with  the  conduct  of  the  business  in  other  states.** 

M  Vandalia  Railroad  Co.  y.  Public  Service  Commission  (1916)  242  U.  S.  256. 

*'  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Arkansas  (1916)  240  U.  S.  618. 

*'  South  Covington  A  C.  Street  R.  Co.  v.  Covington,  $upra,  note  60. 

»•  Supra,  p.  33. 
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By  construing  the  Oklahoma  separate-coach  law  as  applying 
only  to  intrastate  commerce^  the  court  was  relieved  from  con- 
sidering whether  it  was  an  unlawful  regulation  of  interstate 
commerce.*^  In  Chicago,  M.  &  St.  P.  R.  Co.  v.  State  Public 
Utilities  Commission,  *>  a  state  regulation  of  a  local  rate  was  sus- 
tained in  the  absence  of  any  showing  that  it  resulted  in  giving 
commercial  advantages  to  domestic  shippers  and  producers  over 
those  from  other  states.  Aiid  in  Wilmington  Transportation 
Co.  V.  Railroad  Commission*'  the  absence  of  federal  regulation 
was  held  to  leave  the  state  free  to  prescribe  rates  for  the  trans- 
portation of  passengers  by  sea  between  two  ports  in  the  same 
state,  although  the  course  of  such  transportation  was  over  the 
high  seas. 

In  Illinois  Central  Railroad  Co.  v.  Mulberry  Hill  Coal  Co." 
a  state  statute  requiring  an  interstate  railway  company  to  fur- 
nish cars  to  shippers  within  a  reasonable  time  after  demand 
was  made  the  basis  for  an  action  by  the  shipper  for  recovery 
of  damages  for  failure  to  furnish  cars  at  his  mine  for  interstate 
transportation  of  his  coal,  where  the  state  court  had  held  that 
the  question  of  what  is  a  reasonable  time  in  any  case  depends 
upon  all  existing  circumstances  including  the  requirements  of 
interstate  commerce.  The  case  is  treated  as  though  it  arose  in 
the  absence  of  congressional  action  on  the  subject  of  furnishing 
cars  for  interstate  commerce  shipments.  The  railroad  con- 
tended in  the  Supreme  Court  that  the  state  statute  even  though 
originally  valid  was  rendered  inapplicable  by  the  Hepburn  Act, 
but  the  claim  was  dismissed  from  consideration  because  it  had 
not  been  raised  in  either  of  the  state  courts.  If  duly  raised,  it 
would  seem  that  the  claim  should  be  sustained.  But  the  plain- 
tiff could  then  amend  or  bring  another  action  relying  on  the 
Hepburn  Act. 

••  MoCabe  v.  Atchison,  T.  A  S.  F.  R.  Ck).  (1914)  235  U.  S.  151.  See  49  Ameri' 
can  Law  Review  600. 

»  (1917)  242  U.  S.  333. 

•<  (1915)  236  U.  8.  151.  See  28  Harvard  Law  Review  634.  A  note  to  the  de- 
oiflion  in  the  state  court  will  be  found  in  2  California  Law  Review  231. 

•<  (1915)  238  U.  S.  275. 
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Pennsylvania  Railroad  Co.  v.  Sonman  Shaft  Coal  Co.**  shows 
that  the  state  court  could  entertain  such  an  action  under  the 
federal  statute.  In  this  case  the  state  court  had  held  that  the 
Hepburn  Act  did  not  apply  because  the  request  was  for  cars  for 
coal  sold  f.o.b.  at  the  mine,  and  the  commerce  involved  was 
intrastate  even  though  the  coal  was  going  to  purchasers  outside 
the  state.  But  the  Supreme  Court  ruled  that  this  was  error, 
quoting  its  declaration  six  months  earlier  in  Pennsylvania  Rail- 
road Co.  V.  Clark**  to  the  effect  that  ''the  movement  thus  ini- 
tiated is  an  interstate  movement  and  the  facilities  required  aro 
facilities  of  interstate  commerce.'' 

Three  cases  involved  state  statutes  relating  to  food.  Price 
V.  Illinois**  permitted  a  state  to  forbid  the  sale  of  food  pre- 
servatives containing  boric  acid  and  to  apply  the  prohibition  to 
small  envelopes  suitable  for  the  consumer  whero  it  did  not  ap- 
pear that  these  envelopes  wero  s^pregated  in  commercial  ship- 
ments into  the  state  or  wero  separately  introduced.  The  cita- 
tion of  provious  authorities  indicated  that  the  court  would  not 
have  regarded  the  envelope  as  a  legitimate  commeroial  package 
even  if  each  envelope  had  been  separately  introduced  into  the 
state.  In  Armour  &  Co.  v.  North  Dakota*'  a  state  statute 
requiring  lard  sold  at  rotail  to  be  put  in  one,  three,  or  five- 
pound  packages,  when  applied  to  retail  sales  not  in  the  original 
package,  was  held  valid. 

Sligh  V.  Kirkwood**  involved  a  statute  forbidding  the  ship- 
ment from  the  state  of  citrous  fruits  which  aro  immaturo  or 
otherwise  unfit  for  consumption.  The  purpose  of  the  statute 
was  recognized  to  be  the  economic  one  of  protecting  the  ropu- 
tation  of  Florida  oranges  in  the  markets  of  other  states.    This 

•«  (1915)  242  U.  S.  120.  See  84  Central  Law  Journal  25,  and  65  Unxpernty  of 
PennByhania  Law  Review  968. 

»  (1915)  238  U.  8.  456. 

••  (1915)  238  U.  8.  466. 

*'  (1916)  240  U.  8.  510.  For  further  consideration  of  this  case,  see  infra, 
p.  40. 

••  (1915)  237  U.  8.  52.  8ee  80  Central  Law  Journal  361,  19  Law  Notee  52,  and 
13  Michigan  Law  Review  698.  This  case  and  the  one  preceding  held  also  that  the 
states  were  not  foreclosed  from  passing  their  statutes  because  of  the  federal 
Food  and  Drugs  Act. 
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was  held  to  be  a  legitimate  object  of  state  action,  and  the  fact 
that  the  embargo  incidentally  affected  interstate  commerce  was 
held  to  be  immaterial  so  long  as  Congress  had  not  acted.  The 
court  did  not  squarely  assert  that  such  unripe  fruits  were  im- 
merchantable  and  therefore  not  subjects  of  commerce.  It  im- 
plied that  if  a  case  arose  where  the  desired  shipment  was  for 
commercial  purposes  and  not  for  consumption  the  decision  might 
be  different.  The  statute  seems  to  have  presented  a  question 
not  answered  by  previous  decisions.  It  can  hardly  be  regarded 
as  an  instance  of  indirect  effect  on  interstate  commerce.  The 
effect  is  as  direct  as  is  the  prohibition  against  sending  oil  or 
natural  gas  from  the  state,  which  is  held  unconstitutional.** 
The  case  shows  pretty  clearly  that  what  the  court  considers  in 
dealing  with  state  interferences  with  interstate  commerce  is 
whether  the  effectuation  of  the  local  policy  outweighs  in  im- 
portance the  resulting  disadvantage  of  clogging  somewhat  the 
channels  of  interstate  commerce.  The  judgment  in  Sligh  v. 
Kirkwood  invites  comparison  with  that  in  Heyman  v.  Hays^' 
refusing  to  allow  the  states  to  tax  the  business  of  selling  liquor 
to  customers  in  other  states. 

The  commerce  clause  was  imsuccessfully  invoked  by  objec- 
tors to  state  legislation  against  trading  stamps,^'  and  state 
regulation  of  the  sale  of  securities"  and  the  exhibition  of  mo- 
tion pictures.^'  The  motion-picture  statutes  required  adminis- 
trative inspection  and  approval  as  a  condition  prerequisite  to 
the  exhibition  of  the  films  within  the  state.  Mr.  Justice  Mc- 
Kenna  said  that  ''it  would  be  straining  the  doctrine  of  original 

••  West  y.  Kansas  Natural  Gas  Co.  (19II)  221  U.  S.  229. 

'•  Supra,  note  42. 

n  Rast  y.  Van  Deman  &  Lewis  Co.  (1916)  240  U.  S.  342.  See  25  Yale  Law 
Journal  670. 

»  Hall  y.  Geiger-Jones  Co.  (1917)  242  U.  S.  539;  Caldwell  y.  Sioux  Falls  Stock 
Yards  Co.  (1917)  842  U.  S.  559;  Merrick  y.  N.  W.  Halsey  Co.  (1917)  242  U.  S. 
568.  Mr.  Justice  McRe3molds  dissents  in  all  three  cases,  but  without  opinion, 
so  it  is  impossible  to  tell  whether  his  dissent  is  based  on  the  commerce  clause 
or  on  the  fourteenth  amendment  or  on  both.  See  80  Central  Law  Journal  175, 
and  17  Columbia  Law  Review  244. 

'<  Mutual  Film  Corporation  y.  Industrial  Commission  (1915)  236  U.  S.  230; 
Mutual  Film  Corporation  y.  Hodges  (1915)  236  U.  S.  248. 
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(b)  After  congressional  regulation 

State  action  affecting  interstate  commerce  is  not  necessarily 
precluded  by  congressional  regulation  of  the  same  subject. 
Such  state  interference  must,  however,  not  impose  a  direct 
burden  on  interstate  commerce  and  must  not  be  inconsistent 
with  the  requirements  laid  down  by  Congress.  In  several  cases 
these  qualifications  of  valid  state  action  were  held  to  have  been 
satisfied.  Michigan  Central  Railroad  Co.  v.  Michigan  Rail- 
road Commissions^  sustained  an  order  of  a  state  railroad  commis- 
sion compelling  an  interurban  electric  railroad  and  a  steam  rail- 
road to  interchange  cars,  passenger  traffic,  etc.,  at  the  point  of 
their  intersection.  The  order  applied  only  to  intrastate  com- 
merce. The  Supreme  Court  held  that  it  would  assume,  until 
the  contrary  was  made  to  appear,  that  compliance  with  the 
order  involved  no  disregard  of  the  needs  of  interstate  com- 
merce. Similarly  in  Missouri  Pacific  Railway  Co.  v.  McOrew 
Goal  Co.s*  it  was  held  that  an  imconstitutional  interference 
with  interstate  commerce  did  not  necessarily  result  from  a 
state  requirement  that  railroad  companies  should  not  charge 
more  for  shorter  than  for  longer  intrastate  hauls. 

In  Armour  &  Co.  v.  North  Dakota^*  a  state  statute  requir- 
ing lard  sold  at  retail  to  be  put  up  in  packages  of  prescribed 
weights  was  held  not  to  be  repugnant  to  the  federal  Food  and 
Drugs  Act,  which  was  directed  merely  against  adulteration  and 
misbranding  of  articles  of  food  transported  in  interstate  com- 
merce. One  who  complied  with  the  federal  act  might  violate 
the  state  act,  but  Congress  had  not  intended  to  cover  all  pos- 
sible regulation  by  dealing  with  the  specified  evils  of  adultera- 
tion and  misbranding.  Aad  in  Selling  v.  Radford"  it  was  de- 
clared that  the  federal  Employers'  Liability  Law  did  not  pre- 

w  (1916)  236  U.  S.  616. 

«  (1917)  244  U.  S.  191. 

f*  Supra,  note  67.  See  also  Sligh  v.  Kirkwood,  supra,  note  68.  The  deci- 
sions holding  that  federal  regulation  has  not  inhibited  by  implication  the  exer- 
cise by  the  states  of  their  reserved  police  power  are  summarized  in  detail  in  the 
margin  of  the  dissenting  opinion  of  Mr.  Justice  Brandeis  in  New  York  C.  R. 
Co.  V.  Winfield  (1917)  244  U.  8. 147, 166. 

"  (1917)  243  U.  8.  43. 
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vent  the  application  of  state  workmen's  compensation  statutes 
to  employees  of  carriers  engaged  in  interstate  conmierce,  so  long 
as  the  employee  was  not  himself  engaged  in  such  commerce  and 
could  not  therefore  under  any  circmnstances  sue  under  the 
federal  law. 

Where,  however,  the  employee  of  an  interstate  carrier  is  him- 
self engaged  in  interstate  commerce,  his  rights  under  the  fed* 
eral  Employers'  liability  Act  for  injiuies  occurring  in  such 
interstate  commerce  are  all  that  he  has.  New  York  C.  Ry. 
Co.  V.  Tonsellito'*  held  that  the  common-law  right  of  the  father 
of  a  minor  son  to  recover  for  expenses  incurred  for  medical 
attention  to  the  son  and  for  loss  of  the  son's  services  did  not 
survive  the  enactment  of  the  federal  statute.  The  congressional 
enactment  furnishes  the  only  existing  law  regulating  the  lia- 
bilities of  interstate  carriers  to  employees  injured  while  engaged 
in  interstate  commerce. 

In  New  York  Central  Railroad  Co.  v.  Winfield^^  and  in  Elrie 
Railroad  Co.  v.  Winfield,*^  the  federal  statute  was  held  to  pre- 
clude the  operation  of  state  workmen's  compensation  laws  to 
interstate  commerce  injuries.  Mr.  Justice  Brandeis,  dissenting, 
urged  that  the  purpose  of  the  federal  enactment  was  confined 
to  the  abolition  of  the  common-law  defenses  of  the  fellow- 
servant  rule  and  the  doctrines  of  contributory  negligence  and 
assumption  of  risk  in  cases  where  the  defendants  were  negli- 
gent. He  argued  that  it  was  not  ''the  purpose  of  the  act  to 
deny  to  the  states  the  power  to  grant  the  whoUy  new  right  to 
protection  or  relief  in  the  case  of  injuries  suffered  otherwise  than 
through  fault  of  the  railroads."  But  only  Mr.  Justice  Clarke 
concurred  in  this  interpretation.  The  majority  held  that  Con- 
gress intended  the  statute  to  be  ''as  comprehensive  of  those  in- 
stances in  which  it  by  silence  excludes  liability  as  of  those  where 
liability  is  imposed." 

»•  (1917)  244  U.  8.  360. 

'•  (1915)  244  U.  8.  142.  See  3  Cornell  Law  Quarterly  45,  and  2  ^tnnMoto  Law 
Review  49.  For  notes  on  the  decision  in  the  state  court  see  82  Central  Law  Jour^ 
no/  43,  1  Cornell  Law  Quarterly  272,  29  Harvard  Law  Review  439,  and  64  Unxver-' 
eity  of  Penneylvania  Law  Review  304. 

••  (1917)  244  U.  8.  170. 
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Mr.  Justice  Van  Devanter  observed  that  the  liability  of  inter- 
state carriers  in  such  respects  is  a  matter  ''in  which  the  nation 
as  a  whole  is  interested  and  [that]  there  are  weighty  consid- 
erations why  the  controlling  law  should  be  luiifonn  and  not 
change  at  every  state  line."  Quoting  from  Prigg  v.  Pennsyl- 
vania^' he  said  that  the  silence  of  Congress  ''as  to  what  it  does 
not  do  is  as  expressive  of  what  its  intention  is  as  the  direct 
provisions  made  by  it."  The  interpretation  of  silence  is  of 
course  not  a  literary  task.  Sometimes  silence  is  held  to  give 
consent,  sometimes  to  imply  refusal.  Whether  Congress  meant 
its  rules  to  cover  only  cases  of  negligence  or  to  cover  all  cases  of 
injury  and  to  limit  recovery  to  injuries  due  to  negligence  is 
impossible  of  ascertainment,  since  probably  Congress  did  not 
think  about  workmen's  compensation  legislation  at  all. 

What  Professor  Munroe  Smith  has  said  about  the  work  of  the 
Supreme  Court  in  the  interpretation  of  the  Constitution  is  equally 
true  of  the  interpretation  of  statutes.  "This  tribunal,"  he 
says,  ' '  not  only  thinks  out  the  thoughts  which  the  Fathers  were 
trying  to  think  one  hundred  and  twenty  years  ago,  but  it  under- 
takes to  determine  what  they  would  have  thought  if  they  could 
have  foreseen  the  changed  conditions  and  the  novel  problems  of 
the  present  day."" 

An  important  consideration  in  determining  whether  novel 
state  action  was  precluded  by  previous  congressional  action  is 
the  practical  consequences  of  the  concurrent  existence  of  the  two 
systems  of  liability.  Since  individual  employees  of  interstate 
carriers  are  engaged  sometimes  in  interstate  commerce  and 
sometimes  in  domestic  commerce,  it  would  be  difficult  for  the 
carrier  or  the  state  to  fix  the  proper  assessments  that  any  such 
carrier  should  pay  to  a  state  insurance  fund.  And  there  are  dis- 
advantages in  having  the  carriers  subject  to  different  methods  of 
payment  for  injuries  and  to  different  tribunals  for  determining 
the  amount  of  such  payments.  The  situation  is  imdesirable 
whether  the  state  compensation  statute  is  held  applicable  or 
inapplicable. 

"  (1842)  16  Pet.  539. 

^  Jurisprudence f  page  30  (Columbia  University  Press,  1908). 
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under  the  compensation  law  of  any  state.**  This  will  raise 
the  question  whether  such  a  state  statute  can  apply  to  injuries 
which  are  within  both  the  maritime  jurisdiction  and  the  federal 
Employers'  Liability  Law.  And  if  suitors  may  elect  whether 
to  proceed  in  admiralty  or  imder  the  Employers'  Liability  Law 
or  imder  the  state  workmen's  compensation  statute,  the  em- 
ployer may  be  subject  to  a  double  liability.  He  may  insure 
in  a  state  fund  and  then  be  subjected  to  suit  and  judgment  in 
admiralty,  thus  losing  both  his  premiums  and  the  siun  awarded 
by  the  admiralty  court.  If  the  employee  seeks  compensation 
under  the  state  act,  the  state  may  shield  the  employer  by  in- 
sisting that  the  claimant  release  him  from  further  liability. 
But  the  admiralty  court  cannot  well  render  back  to  the  employer 
the  premiums  he  may  have  paid  to  the  state  fund  in  anticipation 
that  the  employee  would  proceed  against  that  fund.  Such  are 
some  of  the  diflBculties  arising  out  of  the  federal  system.  They 
invite  earnest  consideration  and  wise  statesmanship  to  the  end 
that  they  may  be  greatly  minimized  if  not  entirely  obviated. 

The  remaining  cases  holding  state  regulations  invalid  be- 
cause of  previous  congressional  action  all  involve  requirements 
on  interstate  carriers.  The  federal  Safety  Appliance  Act  was 
held  to  preclude  a  state  requirement  that  grab  irons  or  hand 
holds  be  placed  on  the  sides  or  ends  of  every  railway  car.'*  The 
Interstate  Commerce  Act  was  held  to  furnish  the  sole  right  of 
recovery  for  damages  due  to  an  overcharge  for  interstate  trans- 
portation.*^ The  Carmack  Amendment  was  held  to  preclude 
the  application  to  an  interstate  shipment  of  a  state  law  investing 
the  innocent  holder  of  a  bill  of  lading  with  certain  rights  not 
available  to  the  shipper,**  and  to  render  invalid  a  state  require- 

»  Sixth-fifth  Congress,  First  Session,  Act  of  October  6,  1917,  Public,  No.  82. 

^  Southern  Railway  Co.  v.  Railroad  Commission  (1915)  236  U.  S.  439. 

•r  Louisville,  etc.  R.  Co.  v.  Ohio  Valley  Tie  Co.  (1916)  242  U.  S.  288.  See  30 
Harvard  Law  Review  400.  But  where  the  basis  of  liability  is  the  failure  of  the 
interstate  carrier  to  comply  with  its  own  rules  as  to  the  distribution  of  cars, 
and  no  exercise  of  functions  by  the  interstate  commerce  conmiission  is  in  issue, 
action  may  be  maintained  in  the  state  court.  Pennsylvania  Railroad  Co.  v. 
Puritan  Coal  Mining  Co.  (1915)  237  U.  S.  121.    See  28  Harvard  Law  Review  816. 

•>  Atchison,  T.  &  S.  F.  R.  Co.  v.  Harold  (1916)  241  U.  S.  371.  See  11  lUinoin 
Law  Review  373. 
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ment  subjeetiiig  a  tenninal  esnier  to  a  penalty  of  S50  for  failure 
to  pay  pnunptly  certain  claims  for  damages  to  interstate  ship- 
ments.** And  congressicmal  regulation  of  interstate  c<Hnmerce, 
not  specifically  refeired  to,  was  adduced  as  the  reason  for  refus- 
ing to  give  ^ect  to  the  order  of  a  state  railway  ccHnmission 
requiring  a  carrier  to  switeh  can  from  the  lines  of  competitors  to 
side  tracks  within  its  own  terminals^  there  to  be  loaded  with 
goods  destined  for  another  state.** 

CONCLUSION 

The  foregoing  review  of  decisions  under  the  commerce  clause 
shows  to  what  a  great  ext^it  the  judicial  umpiring  of  the  fed- 
eral system  is  the  humdrum  task  of  making  the  practical  adjust- 
ments necessitated  by  the  fact  that  transportatiim,  business  and 
industry  in  the  United  States  are  subject  to  two  or  mcMe  legisla- 
tire  mastos.  The  decisi<Mis  declare  no  farHviarhing  constitu- 
tional principles.  In  partitioning  authority  betweai  the  states 
and  the  nation,  the  Sufveme  Court  finds  in  the  language  of  the 
Constitution  only  a  point  ol  dqiarture. 

In  threading  its  way  amcMig  the  details  of  alleged  ccmflicts 
between  state  and  naticHial  power,  it  is  guided  mainly  by  its 
fvactical  wisdom  and  by  the  counsel  it  gets  from  the  practical 
wisdom  embodied  in  i»evious  decisions  on  analogous  questicms. 
The  questions  which  the  court  has  to  answer  are  eminentiy  ixac- 
tieal  ones.  Does  it  int^ere  too  much  with  freedom  of  com- 
meirial  intercourse  between  the  states  to  allow  a  state  to  regu- 
late the  sale  ot  securities  within  its  bcxtlers,*'  to  say  in  what 
packages  lard  shall  be  sold,*^  to  forind  noxious  preservatives  in 
food*"*  to  have  trains  slow  down  at  croBBings^  or  stop  at  rural 
hamlets?**    Has  the  pay  ol  labwers  ^igaged  in  eoomiefce 


4  W.  C.  R.  Co.  T.  VarmTiDe  Foraitare  Co.  a9U>  237  U.  S. 
S»  F.  £.  Riddle,  -^Tbe  Cusack  Jduemdme^i  aad 
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enough  to  do  with  the  commerce  in  which  they  are  engaged  to 
make  a  law  about  pay  a  law  about  c(Mnmerce?*'  When  Con- 
gress said  that  interstate  carriers  should  be  liable  for  injuries 
caused  by  their  negligence  even  though  the  man  injured  was 
partly  to  blame  himself,  did  it  mean  that  the  states  should  not 
make  the  carrier  liable  where  no  one  was  to  blame?*^  Accord- 
ing to  certain  cherished  notions  such  questions  are  answered  by 
finding  the  meaning  of  language  contained  in  the  Constitution 
or  in  statutes.  But  Mr.  Justice  McKenna,  in  his  dissenting 
opinion  in  Caminetti  v.  United  States'*  has  described  the  proc- 
ess of  judicial  interpretation  after  a  fashion  in  closer  accord 
with  reality: 

''Undoubtedly,  in  the  investigation  of  the  meaning  of  a  stat- 
ute we  resort  first  to  its  words,  and,  when  clear,  they  are  de- 
cisive. The  principle  has  attractive  and  seemingly  disposing 
simplicity,  but  that  it  is  not  easy  of  application,  or,  at  least, 
encounters  other  principles,  many  cases  demonstrate.  The 
words  of  a  statute  may  be  uncertain  in  their  signification  or  in 
their  application.  If  the  words  be  ambiguous,  the  problem  they 
present  is  to  be  resolved  by  their  definition;  the  subject-matter 
and  the  lexicons  become  our  guides.  But  here,  even,  we  are  not 
exempt  from  putting  ourselves  in  the  place  of  the  legislators. 
If  the  words  be  clear  in  meaning,  but  the  objects  to  which  they 
are  addressed  be  uncertain,  the  problem  then  is  to  determine  the 
uncertainty.  And  for  this  a  realization  of  conditions  that  pro- 
voked the  statute  must  inform  our  judgment."'* 

Mr.  Justice  Holmes  has  reinforced  the  point  in  his  dissenting 
opinion  in  Southern  Pacific  Co.  v.  Jensen.^®*  "I  recognize," 
he  says,  ''that  judges  do  and  must  legislate."  And  then  by  way 
of  qualification  he  adds:  "But  they  can  do  so  only  interstitially; 
they  are  confined  from  molar  to  molecular  motions."'"* 

••  Supra,  note  13. 

•^  Supra,  p.  41. 

••  Supra,  note  22. 

••  242  U.  S.  496. 
"•  Supra,  note  84. 
"»  244  U.  S.  221. 
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An  efficiency  expert  might  be  inclined  to  think  our  way  of 
running  the  federal  system  rather  cumbrous.  We  cannot  find 
out  what  a  state  can  do  imtil  the  Supreme  Court  tells  us  several 
years  after  the  state  has  done  it.  Private  individuals  have  to 
bear  the  expense  of  getting  answers  to  questions  that  are  ques- 
tions of  general  public  interest.  Those  who  do  not  think  it 
worth  while  to  spend  their  time  and  money  in  resorting  to  the 
Supreme  Court  may  obey  the  law  of  the  state  although  the  law 
is  one  which  the  court  thinks  encroaches  on  the  power  of  the  na- 
tional government.  M^y  state  laws  which  are  called  invalid 
in  the  Supreme  Court  reports  are  nevertheless  the  rules  of  con- 
duct actually  followed  by  the  individuals  who  do  not  raise  and 
prosecute  their  objections.  On  the  other  hand  the  substan- 
tial unanimity  with  which  most  questions  are  answered  by  the 
court  suggests  that  litigants  and  counsel  who  appeal  to  the 
highest  judicial  tribunal  may  at  times  be  animated  by  other 
motives  than  serious  doubts  on  questions  of  constitutionality. 
Few  of  the  questions  which  they  raise  are  sufficiently  difficult 
so  that  the  judges  of  the  Supreme  Court  disagree  about  the 
answer. 

The  efficiency  expert  who  ventures  to  criticize  should  be 
willing  also  to  give  advice  about  ways  of  amelioration.  He 
would  doubtless  find  that  any  suggestion  that  the  national 
legislature  be  vested  with  full  power  over  all  commerce,  intra- 
state as  well  as  interstate,  would  meet  with  insuperable  objec- 
tions in  the  emotions  of  those  who  would  exalt  the  independence 
of  their  favorite  state,  and  in  the  judgment  of  those  who  be- 
lieve that  the  states  know  best  about  local  needs  and  should 
remain  the  chief  ministers  to  those  needs.  Those  who  have 
watched  Congress  strain  at  the  task  of  running  a  war  may  not 
think  it  best  to  add  permanently  to  the  field  of  its  labors. 

Very  likely  it  would  be  difficult  to  get  sufficient  support  for 
any  amendment  to  our  federal  Constitution  which  was  desired 
primarily  for  reasons  of  efficiency  of  administration.  Yet  it 
would  seem  that  the  creation  of  some  national  agency  which 
would  have  power  to  veto  or  approve  of  state  laws^  at  the  time 
of  their  enactment  would  be  a  step  in  advance  of  our  existing 
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arrangement.  It  would  undoubtedly  be  imprudent  to  subject 
state  laws  to  the  approval  of  Congress.  Some  body  like  the  Su- 
preme Court  seems  better  adapted  to  the  task  of  deciding  how 
far  the  states  can  go.  The  court  gives  little  if  any  grounds  for 
criticism  directed  against  its  decisions  of  these  questions.  But 
the  same  individuals  sitting  as  a  council  of  censors  could  do  the 
same  work  to  greater  public  advantage  if  they  could  pass  upon 
state  laws  at  the  time  of  their  enactment.  Individuals  would 
then  know  with  what  if  any  law  they  must  comply.  Suitors 
would  then  know  whether  to  proceed  imder  federal  rules  or 
imder  those  of  the  state.  They  would  not  have  to  pay  the 
cost  of  finding  out  the  answer  to  the  questions  which  concern 
many  others  besides  themselves. 

Such  a  council  of  censors  could  at  once  suggest  to  Congress 
the  federal  regulation  which  was  advisable  when  any  state  law 
had  been  disapproved.  Some  plan  might  be  devised  which 
would  give  us  the  advantages  of  a  unitary  system  of  govern- 
ment without  compelling  us  to  forego  the  genuine  benefits 
which  accrue  from  a  federal  system.  The  various  possible 
plans  are  eminently  worth  thinking  about.  The  review  of  the 
commerce  decisions  of  the  last  three  years  makes  it  clear  that  few 
cases  involve  important  questions  of  doctrine  or  of  general  policy. 
The  great  majority  require  merely  the  application  of  well-estab- 
lished principles  to  new  particulars.  It  is  submitted  that  the 
mechanism  by  which  such  problems  are  put  before  the  judges  who 
sit  at  Washington  is  susceptible  of  improvement.  The  practical 
situation  to  be  dealt  with  is  infinitely  bigger  and  more  compli- 
cated than  in  1787.  If  in  some  way  we  could  lighten  the  burdens 
of  the  Supreme  Court,  and  at  the  same  time  secure  as  wise  de- 
cisions at  a  more  opportune  season,  we  might  demonstrate  that 
constructive  genius  for  devising  governmental  system  exists  in 
the  twentieth  century  as  well  as  in  the  eighteenth. 

{To  he  concluded) 


THE  INSTITUTE  FOR  GOVERNMENT  RESEARCH 

W.   F.   WILLOUGHBY 

Director  of  the  Institute 

The  Institute  for  Government  Research  is  an  institution  in- 
corporated under  the  laws  of  the  District  of  Columbia  and  whoUy 
supported  by  voluntary  private  donations.  It  received  its 
charter  on  March  13,  1916,  and  began  active  operations  on 
October  1  of  the  same  year.  Its  purgose  as  set  forth  in  its  char- 
ter is: 

"To  conduct  scientific  investigations  into  the  theory  and 
practice  of  governmental  administration,  including  inquiries  into 
the  form  of  organization  and  the  manner  of  operation  of  federal, 
state  and  local  governmental  bodies  and  offices  in  the  United 
States  of  America;  the  powers,  duties,  limitations  and  quali- 
fications of  officers;  the  methods  of  administration  employed; 
the  character  and  cost  of  results  obtained  and  the  conditions  af- 
fecting the  efficiency  and  welfare  of  governmental  officers  and 
employees;  to  carry  on  such  inquiries,  directly  or  with  the  coop- 
eration of  governments,  learned  societies,  institutions  of  learning 
or  other  agencies  and  individuals  and  to  make  public  the  results 
of  its  investigations;  to  maintain  a  library  for  the  use  of  the 
society  or  its  members  and  officers  and  those  affiliated  with  its 
work;  and  to  prosecute  such  other  inquiries  and  perform  such 
other  services  as  may  tend  to  the  development  and  application 
of  the  principles  of  efficiency  in  governmental  administration." 

There  are  certain  features  of  this  statement  of  the  purposes  of 
the  Institute  to  which  it  is  desired  to  direct  attention.  The  first 
of  these  is  that  the  Institute  is  declared  to  be  an  institution  for 
scieotific  research.  Its  establishment  represents  the  conviction 
on  the  part  of  its  founders  that  the  work  of  administration  is, 
if  not  a  science,  a  subject  to  the  study  of  which  the  scientific 
method  shoidd  be  rigidly  applied.  It  recognizes  that,  though  the 
problems  of  administration  are  of  great  complexity  and  vary 

49 


50  THE  AMERICAN  POLITICAL  SCIENCE  REVIEW 

with  the  conditions  under  which  each  operation  of  government  is 
carried  on,  there  are  certain  fundamental  principles  and  practices 
which  must  obtain  in  all  governmental  imdertakingS;  if  efficiency 
and  economy  in  operation  are  to  be  secured. 

Thus,  for  example,  if  we  apply  to  the  problem  of  Adminifitra- 
tign  the  scientific  method  of  analysis,  it  will  be  found  that  it  is 
resolvable  into  five  fairly  distinguishable  parts:  problems  of 
or^nization,  problems  of  personnel,  problems  of  materieU.  p]:sb^ 
lems  of  business  practice  and  proced'ure,  and  problems  of  finance. 
Each  of  these,  in  turn,  is  resolvable  into  more  special  phases. 
For  example,  problems  of  personnel  have  to  do  with  the  recruit- 
ment, of  personnel,  how  employees  shall  be  classified,  th^^^is 
on  which  their  compensation  shall  be  fixed,,  the  manner  of  deter- 
mining their  efficiency  through  the  establishment  of  efficiency 
records  or  otherwise,  ajQd  the  system  of  promotions  based  thereon, 
what  shall  be  the  working  conditions  of  employees  in  respect  to 
such  matters  as  permanency  of  tenure,  hours  of  labor,  leave 
privileges,  etc.,  and  finally,  the  provision  that  shall  be  made  in 
the  way  of  retirement  allowances  or  pensions  for  those  incapaci- 
tated while  in  the  performance  of  their  duties  or  as  the  result  of 
age.  In  like  manner,  problems  of  finance  include  such  questions 
as  the  system  of  handling  and  disbursing  funds,  of  accounting  and 
reporting,  of  audit  and,  most  important  of  all,  of  determining  and 
making  provision  for  the  revenue  and  expenditure  needs  of  the 
several  services  and  of  the  government  as  a  whole,  or,  to  use  the 
expression  now  commonly  used,  of  the  budgetary  system  that 
shall  be  employed. 

One  of  the  major  activities  of  the  Institute  will  thus  be  that  of 
subjecting  this  whole  subject  of  public  administration  to  scientific 
analysis,  and  of  seeking  to  determine  and  make  known  the  prin- 
ciples and  practices  that  should  be  followed  in  respect  to  each 
of  these  general  and  specific  activities  in  order  to  secure  efficiency 
and  economy  in  operation.  In  the  performance  of  this  activity 
the  Institute  has  already  made  substantial  progress.  It  has 
inaugurated  a  series  of  volumes,  which  is  now  in  course  of  publica- 
tion, under  the  general  title  of  ''Principles  of  Administration." 
The  first  volume  of  this  series,  entitled  Principles  Governing  the 
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Retirement  of  Public  Employees,  is  now  in  press.  Other  volumes 
in  preparation,  several  of  which  will  be  published  during  the 
present  year,  bear  the  titles :  Principles  of  Public  Employment, 
Principles  of  Purchasing  and  Stores  Control,  and  Principles  of 
Public  Accounting  and  Reporting.  It  is  contemplated,  through 
these  and  other  projected  volumes,  to  cover  in  time  the  whole 
field  of  administration  as  outlined  above.* 

Emphasis  has  been  laid  at  the  outset  upon  this  function  of  the 
Institute,  since  it  is  important  to  show  that,  while  the  Institute 
has,  in  many  respects,  the  same  field  of  operations  as  bureaus  of 
municipal  research,  economy  and  eflSciency  commissions,  and 
like  bodies,  and  like  them  aims  to  contribute  directly  to  securing 
specific  reforms  in  methods  of  governmental  organization  and 
administration,  its  operations  will  extend  beyond  those  which 
such  bodies  usually  undertake,  or  which,  indeed,  it  is  feasible  for 
them  to  attempt. 

Correlative  with  this  attempt  to  determine  and  make  known  the 
most  approved  principles  of  administration,  the  Institute  plans 
to  subject  to  detailed  and  critical  study  those  systems  of  ad- 
ministration, whether  in  this  or  foreign  countries,  the  practices 
and  experiences  of  which  it  believes  will  be  of  most  value  to  our 
own  governments  in  seeking  to  put  their  systems  of  administra- 
tion upon  a  more  efficient  basis.  It  is  evident,  for  example,  that 
it  would  be  of  value  to  the  United  States  government,  in  working 
out  its  problems  of  income  tax  administration,  or  of  customs  or 
postal  administration,  to  have  a  knowledge  of  how  these  problems 
have  been  handled  in  other  countries.  In  like  manner  it  is  desir- 
able, if  one  service  of  the  government  has  devised  an  especially 
efficient  system  for  the  performance  of  a  particular  category  of 

■  It  18  only  proper  to  state  that  the  performance  of  this  branch  of  the  In- 
stitute's work  has  been  much  facilitated  by  the  generous  grant  of  something 
over  1100,000  made  by  the  Rockefeller  Foundation,  prior  to  the  establishment 
of  the  Institute,  for  the  prosecution  of  studies  of  this  character.  The  expendi- 
ture of  this  fund  was  entrusted  to  a  committee  of  which  the  writer  was  a 
member.  The  committee  requested  Dr.  F.  A.  Cleveland  to  assume  general 
editorial  direction  of  the  studies.  On  the  establishment  of  the  Institute  the 
results  of  these  studies  were  in  great  part  turned  over  to  it. 
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work,  such  for  example  as  the  purchase,  custody  and  issue  of 
supplies,  that  this  system  should  be  described  in  published  form 
so  that  a  knowledge  of  it  may  be  available  to  other  services. 

A  second  feature  of  the  Institute's  program  will,  therefore,  be 
to  make  investigations  with  this  end  in  view.  The  results  of 
these  investigations  will  be  published  in  a  series  of  volumes  under 
the  general  title  "Studies  in  Administration."  At  the  present 
time  the  most  important  problem  of  administration  confronting 
both  our  national  and  state  governments  is  that  of  devising  and 
installing  a  proper  budgetary  system.  The  Institute  has  ac- 
cordingly selected  this  subject  as  the  first  problem  of  administra- 
tion for  intensive  study,  and  the  first  three  volumes  in  its  "Studies 
in  Administration"  relate  to  this  subject.  In  the  first  is  given  a 
description  of  the  system  of  financial  administration  of  Great 
Britain,  the  country  which  has  the  oldest  and  foremost  budgetary 
system  in  the  world.  In  the  second  is  given  a  translation  of 
Ren6  Stourm's  notable  work  on  the  budget,  which  gives  an  ex- 
cellent and  detailed  accoimt  of  the  French  budgetary  system.  In 
the  third  is  given  a  study  of  the  Canadian  budgetary  system, 
prepared  along  the  lines  of  the  volume  on  the  British  system. 
This  volume  has  the  special  value  of  showing  how  the  British 
system  works,  and  in  important  respects  fails  to  work  satis- 
factorily, imder  conditions  different  from  those  that  prevail  in 
the  mother  country  and  somewhat  analogous  to  those  prevailing 
in  the  United  States. 

The  Institute  has  in  preparation  three  other  volumes,  which 
it  is  expected  will  appear  shortly,  entitled  The  System  of  Fi- 
nancial Administration  of  the  United  States,  The  Movement  for 
Budgetary  Reform  in  the  States,  and  The  Problem  of  a  National 
Budget  The  latter  volume,  in  addition  to  giving  an  analysis  of 
the  problem  as  it  presents  itself  to  the  national  government,  points 
out  the  steps  that  will  have  to  be  taken  by  that  government  in 
putting  itself  upon  a  proper  budgetary  basis.  These  volumes, 
it  is  believed,  will  furnish  information  which  cannot  fail  to  be  of 
value  in  the  movement  now  in  full  swing  for  the  adoption  of  a 
budgetary  system  by  all  of  our  governing  bodies. 

Here  again  it  wiU  be  noted  that  the  work  of  the  Institute  goes 
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beyond  that  of  bureaus  of  municipal  research  and  economy  and 
efficiency  commissions.  These  organizations  necessarily  confine 
their  attention  almost  wholly  to  the  operations  of  a  particular 
government;  and,  in  doing  so,  address  themselves  primarily  to 
those  features  of  administration  which  in  their  opinion  are  most 
in  need  of  refonn.  The  Institute,  in  this  branch  of  its  work, 
studies  problems  of  administration  of  any  government  whose 
system  or  experience  is  likely  to  throw  light  upon  problems  con- 
fronting our  own  government,  and  selects  for  study  those  systems 
which  it  believes  to  be  most  efficient  rather  than  the  reverse. 

A  third  feature  of  the  work  of  the  Institute  that  can  be  of  great 
value  to  the  cause  of  administrative  reform  in  the  United  States 
is  that  of  acting  as  a  general  clearing  house,  or  organ,  through 
which  the  large  number  of  agencies  now  engaged  in  promoting 
administrative  reform  in  the  United  States  may  keep  in  touch 
with,  and  make  use  of,  one  another's  work.  To  this  end  the 
Institute  now  has  in  preparation  a  volume  which  will  appear  in 
its  series  of  "Studies  in  Administration,"  entitled  Organize  EfforU 
for  the  Improvement  of  Methods  of  Administration  in  the  United 
States.  In  this  volume  the  attempt  will  be  made  to  give  an  ac- 
count of  the  history,  organization  and  work  of  such  agencies  as 
official  economy  and  efficiency  commissions,  bureaus  of  mu- 
nicipal research,  legislative  reference  and  bill-drafting  services, 
mimicipal  reference  libraries,  and  the  like. 

In  this  connection,  it  may  also  be  stated,  that  the  Institute  is 
seeking  to  build  up  at  its  headquarters  in  Washington  as  com- 
plete a  technical  library  of  material  bearing  upon  problems  of 
administration  in  the  United  States  as  it  is  feasible  for  it  to  secure. 
Especially  is  it  making  the  effort  to  secure  complete  sets  of  the 
publications  of  the  agencies  just  mentioned,  of  the  reports  of 
special  legislative  and  other  investigations  and  other  literature 
of  a  like  character  which  it  is  difficult  to  find  in  ordinary  libraries. 
This  library  is  in  charge  of  a  trained  librarian  and  no  pains  are 
being  spared  to  classify  and  index  the  material  received  in  such 
a  way  that  it  may  be  readily  utilized.  It  is  hardly  necessary  to 
say  that  the  facilities  of  this  library  are  open  to  all  students  of 
political  science. 
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While  the  Institute  will  thus,  as  an  institution  for  scientific 
research,  occupy  the  whole  field  of  public  administration,  it  will 
have  a  special  field  which  it  plans  to  cultivate  intensively.  One, 
if  not  the  main,  motive  of  the  founders  of  the  Institute  was  to 
bring  into  existence  an  organization  that  would  do  for  the  national 
government  what  bureaus  of  mtmicipal  research  and  similar 
bodies  were  so  effectively  doing  for  many  of  the  municipalities 
and  states  of  the  coimtry.  It  was  rightly  felt  that,  just  as  the 
operations  of  this  government  were  of  a  magnitude  and  impor- 
tance vastly  greater  than  those  of  any  state  or  city,  its  activities 
of  a  far  more  varied  character,  and  its  problems  of  administration 
of  an  infinitely  more  complex  nature,  so  the  need  was  greater 
that  they  shoiild  be  subjected  to  study  with  a  view  to  making 
known  the  conditions  to  be  confronted  and  the  means  to  be 
employed  in  meeting  them.  As  President  Taft  expressed  it  in 
his  message  to  Congress  of  January  17,  1912,  in  referring  to  the 
inquiry  being  made  imder  his  direction  into  the  efficiency  and 
economy  of  the  methods  of  prosecuting  public  business: 

The  activities  of  the  national  government  ''are  abnost  as 
varied  as  those  of  the  entire  business  world.  The  operations 
of  the  government  affect  the  interest  of  every  person  living 
within  the  jurisdiction  of  the  United  States.  Its  organization 
embraces  stations  and  centers  of  work  located  in  every  city 
and  in  many  local  subdivisions  of  the  country.  Its  gross  expendi- 
tures amoimt  to  nearly  $1,000,000,000  annually.  Including  the 
personnel  of  the  military  and  naval  establishments,  more  than 
400,000  persons  are  required  to  do  the  work  imposed  by  law  upon 
the  executive  branch  of  the  government.  This  vast  organization 
has  never  been  studied  in  detail  as  one  piece  of  administrative 
mechanism.  Never  have  the  foimdations  been  laid  for  a  thorough 
consideration  of  the  relations  of  all  of  its  parts.  No  compre- 
hensive effort  has  been  made  to  list  its  multifarious  activities  or 
to  group  them  in  such  a  way  as  to  present  a  clear  picture  of  what 
the  government  is  doing.  Never  has  a  complete  description  been 
given  of  the  agencies  through  which  these  activities  are  performed. 
At  no  time  has  the  attempt  been  made  to  study  all  of  these  activi- 
ties and  agencies  with  a  view  to  the  assignment  of  each  activity 


best  fined  for  its  pffffrmiuiiee.  to  Uie  m¥wiaiiee 
of  plant  and  wk.  to  the  intcgntnn  of  all  ad- 
of  the  ei>Teiiiment«  30  £ar  fts  may  be  pnrCfr- 
a  unified  oisanixttkm  for  the  most  effective  and 
(fispatdi  of  pufatic  buaDessw" 
If  this  vns  the  condition  prior  to  oar  entrance  iDto  the  present 
peat  void  conflict,  it  needs  no  great  povers  of  imagination  to 
ooiMfitions  as  they  exist  at  the  present  time*  and.  in  no 


win  continue  to  exist  after  the  var  is  dosed.  Not 
it  been  necessaiy  enooDooosly  to  coqiand  the  operations 
of  exkting  aetiiicfe^  and  to  throw  upon  them  woik  for  which  they 
vere  nerer  intended,  bat  scwes  of  new  agencies  have  had  to  be 
hastiy  constructed  with  bat  inadequate  consideration  of  the 
fonsfi  of  organixation  that  ^loold  be  given  to  them  or  the  relations 
that  they  shook!  bear  to  one  another.  Unless  administrative 
confoaon  is  to  reign  sapreme  after  the  war.  it  is  imperative  that 
the  whole  admin t^4rati\'e  machinery  of  the  govemmoit  ^lalL  as 
it  were,  be  pat  npon  the  operation  table  for  the  parpoae  of  de^ 
tencxning  what  changes  shoald  be  made  in  it,  with  a  view  to  so 
<fist73:at2ng  the  work  to  be  done  among  the  several  agencies 
tSLfiojtd.  and  of  so  correlating  these  several  parts  as  to  make 
Kji  them  one  oDified  svstcsn  of  administrative  mechanism. 

Tkzs  j&  a  work  which  cannot  be  done  bv  the  services  themselves 
acting  independently.  It  must  be  performed  by  scnne  agency 
wluch  will  approach  the  study  fitim  the  objective  standpcHnt. 
and  have  in  mind  the  welfare  of  the  government  as  a  whole.  The 
work  moreover  must  be  pfosecuted  systematically  to  the  end 
that  each  service  wiU  be  subjected  to  the  same  character  of 
examination  and  that,  as  far  as  posable.  the  ]:«oposals  for  reform 
win  have  cc^nsistency.  will  look  to  the  erection  of  the  services  into 
a  logically  integrated  piece  of  admioistiative  machinery,  and 
result  in  the  unification  and  standardixation  of  buaness  practices 
and  i^tcedure.  For  the  performance  of  such  a  work  the  Institute, 
granted  that  it  has  adequate  fuDOs  ior  the  purpose,  is  admirably 
equipped :  and  has  already  vigorously  eaterrd  upon  its  execution. 

The  £rst  step  in  an  undertaking  of  this  character  is  to  obtain  a 
complete  and  thorough  knowledge  of  existing  conditions.     T  • 
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this  end  the  Institute  has  undertaken^  as  one  of  its  major  activi- 
ties, the  preparation  of  a  series  of  monographs  in  which  will  be 
given  a  detailed  description  of  each  of  the  fifty  or  more  distinct 
services  of  the  government.  These  monographs  will  all  be  pre- 
pared according  to  a  uniform  plan.  They  will  give:  first,  the 
history  of  the  establishment  and  development  of  the  service; 
second,  not  merely  its  general  functions,  but  its  specific  activities; 
third,  its  organization  for  the  handling  of  these^activities;  fourth, 
the  character  of  its  plant;  fifth,  a  compilation  of,  or  reference  to, 
the  laws  and  regulations  governing  its  operations;  sixth,  statisti- 
cal statements  showing  its  appropriations,  expenditures  and  other 
data  for  a  period  of  years;  and,  finally,  a  full  bibliography  of  the 
sources  of  information,  official  and  private,  descriptive  of  the 
service  and  its  operations.  These  monographs,  as  completed, 
will  be  published  in  a  series  of  volumes  under  the  general  title 
"Service  Monographs  of  the  United  States  Government." 

In  the  preparation  of  these  monographs  the  Institute  has 
steadily  in  mind,  and  aims  to  produce,  documents  that  will  be 
not  only  of  interest  to  the  general  public,  but  of  direct  value  and 
assistance  in  the  administration  of  public  affairs.  To  executive 
officials  they  will  offer  valuable  tools  of  administration.  Through 
them  such  officers  can,  with  a  minimum  of  effort,  inform  them- 
selves regarding  the  details,  not  only  of  their  own  services,  but  of 
those  with  whose  facilities,  activities,  and  methods  it  is  desirable 
that  they  should  be  familiar.  Under  present  conditions  services 
frequently  engage  in  activities  in  ignorance  of  the  fact  that  the 
work  projected  has  already  been  done,  or  is  in  process  of  execution, 
by  others.  Many  cases  exist  where  one  service  can  make  effective 
use  of  the  organization,  plant  or  results  of  other  services  if  it 
has  knowledge  that  such  facilities  are  in  existence.  With  the 
constant  shifting  of  directing  personnel  that  takes  place  in  the 
administrative  branch  of  the  national  government,  the  existence 
of  means  by  which  incoming  officials  may  thus  readily  secure 
information  regarding  their  own  and  other  services  is  a  matter  of 
prime  importance. 

To  members  of  Congress  these  monographs  should  prove  of  no 
less  value.    At  present  congressmen  are  called  upon  to  l^islate 
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mod  ^^Ropriate  money  f<»r  sovices  conGOning  whose  needs  and 
real  proUems  they  can  secure  but  imp^ect  inf onnation.  That 
the  possession  by  each  memba*  of  a  set  of  monografdis,  such  as 
is  here  projected,  prepared  according  to  a  unifonn  plan,  will 
be  a  great  aid  to  intellig^it  legislation  and  appropriation  of  funds, 
can  hardly  be  questioned. 

To  the  puUic,  finally,  these  monographs  will  give  that  knowl- 
edge of  the  c^ganixation  and  opoations  of  their  gov^rmient 
which  they  must  have  if  they  are  {voperiy  to  exercise  th»r  func- 
tioD  €^  Imnging  to  bear  an  enli^tened  public  opinion  upon  the 
ecmduct  of  govenmi^ital  affairs. 

One  further  fact  regarding  these  studies  should  be  noted. 
While  they  will  make  no  direct  recommoidations  in  the  direction 
of  ref oim,  they  wiU  furnish  the  data  which  must  be  available  if 
reaDy  important  reforms  are  to  be  accomidished,  and  they  can- 
not fafl  greatly  to  stimulate  ^orts  in  this  direction.  Prepared 
as  they  will  be  acccntiing  to  a  unifonn  plan,  and  setting  forth,  as 
they  win,  the  activities,  plant,  organixation,  personnd  and  laws 
governing  the  sevwal  s^vices  of  the  gpvoiunent,  they  will 
automaticaDy  reveal  the  mann^  in  which  the  activities  of  the 
govemm^it  are  distributed  among  the  several  services,  the 
ext^Dt  to  which  work  in  the  same  fidd  is  being  performed  by 
diffoent  services,  and  thus  furnish  the  information  that  is 
essential  to  a  consideration  of  the  great  question  of  the  better 
distribution  and  coordination  of  activities  among  the  several 
departments,  establishments  and  bureaus,  and  the  extent  to 
which  dui^ications  of  plant,  organixation  and  work  may  be 
eliminated.  They  will,  in  a  word,  p^mit  of  that  comprehensive 
and  int^isive  study  of  the  administrative  branch  of  the  govon- 
ment  as  a  whole  which  has  nevo*  before  been  possible.  To  re- 
d^tulate,  they  will  serve  the  double  purpose  of  furnishing  an 
essential  tool  for  efficient  legislation,  administration  and  popular 
control,  and  of  lajring  the  basis  for  critical  and  constructive  work 
on  the  part  of  those  upon  whom  responsibility  for  action  in  this 
way  prmuirily  rests. 

Though  oiphasis  has  thus  been  placed  upon  the  work  of  the 
Institute  in  the  way  of  making  known  conditions  as  a  basis  for 
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critical  and  constructive  studies,  the  latter  field  will  by  no  means 
be  neglected  by  the  Institute.  Progressively,  as  it  secures  the 
data,  it  contemplates  taking  up,  one  after  another,  the  great 
problems  of  administration  as  they  confront  the  national  govern- 
ment, and  seeking,  by  their  study,  to  indicate  ways  in  which 
they  can  be  more  efficiently  and  economically  handled. 

Its  service  monographs,  for  example,  will  make  known  that  the 
national  government  now  possesses  three  distinct  services,  lo- 
cated in  different  departments,  having  for  their  purpose  the 
making  of  hydrographic  surveys  and  the  preparation  of  sailing 
charts  and  directions :  the  coast  and  geodetic  survey,  the  hydro- 
graphic  office  in  the  navy  department,  and  the  lakes  survey 
service  in  the  war  department.  Manifestly  there  is  here  raised 
the  question  whether  it  is  not  desirable  that  the  work  of  these 
three  services  should  be  done  by  a  single  service. 

This  is  but  an  illustration  of  the  many  questions  regarding  the 
possible  more  effective  grouping  of  services  and  distribution  of 
duties  that  will  arise.  No  one  of  them  can  be  properly  answered 
without  a  detailed  knowledge  of  the  organization  and  duties 
of  existing  services.  There  is  here  presented  a  wide  field  of 
inquiry  into  which  the  Institute  will,  as  information  is  accumu- 
lated, enter. 

In  the  foregoing  we  have  sought  to  make  known  what  may  be 
termed  the  fundamental  or  basic  work  program  of  the  Institute. 
The  prosecution  of  this  work,  however,  represents  but  one  phase 
of  its  activities.  A  second  phase,  and  one  which  at  the  present 
time  is  very  prominent,  lies  in  the  direct  cooperation  of  the 
Institute  with  services  of  the  national  government  in  their 
efforts  to  work  out  the  special  problems  of  administration  now 
confronting  them.  This  phase  of  the  Institute's  work  is  excel- 
lently stated  in  the  printed  notice,  given  to  the  public  at  the 
time  of  its  establishment,  when  the  Institute  was  described  to  be 
"an  association  of  citizens  for  cooperating  with  public  officials 
in  the  scientific  study  of  business  methods  with  a  view  to  pro- 
moting efficiency  in  government  and  advancing  the  science  of 
administration.'' 

It  is  evident  that,  if  the  Institute  is  to  serve  its  full  measure  of 


THX  ixamruTB  roE  qotskxicknt  b^kabch  50 


t  ^.  -  1 1 1 1 1   .  4  ; 


it  stioukl  not  only  work  in  dose  and  cordial  relations 
with  goTeniment  facials,  but  be  accepted  by  the  lattar  as  an 
oiganiiatirm  that  can  be  of  direct  assistance  to  thai.  No  ^orts 
hare  been  qpaied  by  the  Institute  to  estaUish  its  relations  with 
the  itfnicett  oi  the  goiwmment  iqx>n  this  basis.  That  its  efforts 
in  thb  directi<Mi  have  been  successful  is  made  evidoit  both  bv 
the  willingness  on  the  part  of  such  services  to  furnish  to  the 
Institute  the  information  needed  by  it  for  the  prosecution  of  its 
studies,  and  by  the  numerous  requests  that  have  beoi  made  by 
them  upon  the  Institute  for  assistance. 

In  pcMnt  of  fact  consid^ably  more  than  half  of  the  work  done 
by  the  Institute  since  its  establishm^it  has  been  in  meeting  calls 
of  this  character.  On  the  aitrance  of  our  country  into  the  war, 
the  Institute,  in  common  with  many  oth»  (urganiiations,  off^ed 
its  services  to  the  govoimient.  This  offer  was  accepted,  and  the 
Institute  has  done  a  large  amount  of  work  for  such  (urganiiations 
as  the  Council  of  National  Defense,  the  Ammcan  National  Red 
Cross,  and  various  bureaus  and  services  of  the  war  department. 
Requests  for  its  assistance,  however,  have  not  come  exclusivdy 
from  the  military  services.  It  has  had  no  small  number  of  re- 
quests for  assistance  from  purely  civil  branches  of  the  govern- 
ment. These  calls  indeed  have  been  greater  than  the  financial 
resources  of  the  Institute  have  permitted  it  to  meet.  To  such  an 
extent  is  this  true  that  it  may  be  stated  that  the  opportunity 
for  the  Institute  to  render  assistance  in  this  way.  and  thus  to 
contribute  directly  to  making  the  administration  of  national 
affairs  more  efficient,  is  onlv  limited  bv  the  financial  resources 
that  it  can  command. 

The  success  of  the  Institute  in  establishing  cordial  working 
relations  with  the  national  government  must  be  attributed  pri- 
marily to  the  fundamental  policy  adopted  by  it  in  respect  to  all 
of  its  work.  This  policy  consists  in  taking  the  position  that 
responsibility  for  effecting  reforms  rests  primarily  upon  govern- 
ment officials  themselves,  that  all  an  outside  organization,  such 
as  the  Institute,  can  do  is  to  render  such  assistance  as  it  can  to 
such  officials,  and  that  to  the  latter  should  accrue  the  credit  for 
improv^nents  made. 


60  THE  AMERICAN  POLITICAL  SCIENCE  REVIEW 

This  question  of  the  policy  to  be  pursued  by  the  Institute  in 
performing  its  work  was  rightly  considered  by  the  trustees  as  one 
of  supreme  importance  and  a  matter  that  should  be  definitely 
determined  before  any  operations  were  begun.  The  writer  of 
the  present  paper,  prior  to  his  appointment  as  director  of  the 
Institute,  was  accordingly  requested  to  submit  his  views  regard- 
ing this  matter.  This  he  did  in  a  memorandum,  which  received 
the  full  endorsement  of  the  trustees,  from  which  the  following 
may  be  quoted : 

"An  organization  such  as  the  Institute  can  proceed  in  two  ways 
in  seeking  the  improvement  of  governmental  conditions.  It 
can  operate  as  a  scientific  body  having  for  its  piupose  to  assist 
government  officials  in  eflfecting  reform,  or  it  can  make  of  itself 
an  agent  for  bringing  public  pressure  to  bear  upon  officials  for 
the  purpose  of  compelling  them  to  take  action  believed  to  be 
desirable.  In  the  opinion  of  the  writer  it  is  of  the  utmost  im- 
portance that  the  first  of  these  two  methods  should  be  adopted. 
This  means  that  the  policy  of  the  Institute  should  be  that  of 
working  in  the  closest  and  most  cordial  relations  with  government 
officials  that  it  is  possible  to  secure.  No  effort  should  be  spared 
to  make  officials  of  the  government  understand  that  what  is 
sought  is  to  aid  them  to  improve  conditions;  that  the  actual 
effecting  of  reforms  should  be  their  work;  and  that  to  them  should 
accrue  official  and  public  credit  for  reforms  accomplished.  The 
Institute  itself  should  as  far  as  possible  keep  in  the  background. 
.  .  .  As  elsewhere  stated,  the  Institute  and  the  board  of  trus- 
tees should  be  satisfied  if  as  the  result  of  their  efforts,  results  are 
being  accomplished.  The  extent  to  which  they  get  any  public 
credit  for  such  results  should  be  a  matter  of  indifference  to  them." 

Action  upon  the  foregoing  policy  does  not  of  course  preclude 
the  making  and  publication  of  scientific  studies  in  the  field  of 
administration,  such  as  we  have  described  above,  nor  the  prep- 
aration and  publication  of  reports  dealing  with  those  general 
problems  of  administration,  such  as  the  formulation  of  a  proper 
budgetary  system,  the  better  correlation  of  existing  services 
departmentally,  and  the  standardization  of  business  practices  and 
procedure.     It  does  not  deny,  moreover,  the  value  of  the  work 
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done  by  organisations  having  for  their  avowed  purpose  the  public 
indictm^it  of  present  conditions  and  the  conduct  of  a  public 
propaganda  for  the  introduction  of  specific  measures  of  reform. 
It  merely  means  that  it  is  unwise  for  the  same  organization  to 
attempt  to  ride  these  two  horses  at  the  same  time. 

The  question  is  wholly  one  of  method.  The  Institute,  no  less 
than  other  organizations,  will  reach  definite  opinions  regarding 
what  changes  should  be  made  in  methods  of  organization  and 
administration  in  order  to  make  them  more  efficient  and  economi- 
cal, and  will  seek  no  less  strenuously  to  have  these  changes  effected; 
but  it  will  do  so,  as  far  as  possible,  by  seeking  to  convince  those 
charged  with  the  conduct  of  public  affairs  of  their  desirability, 
and  having  them  take  the  necessary  steps  for  their  accomplish- 
ment. That  greater  results  in  the  long  run  can  be  secured  in 
this  way  than  by  seeking  to  have  reforms  forced  upon  officials 
OV&  their  opposition,  is  the  firm  conviction  of  the  officers  of  the 
Institute.  Even  where  seeming  success  follows  the  latter  method 
the  results  are  often  more  apparent  than  real.  Few  administra- 
tive practices,  no  matter  what  their  theoretical  merits,  will  give 
good  results  unless  those  responsible  for  their  operation  are  per- 
suaded of  their  desirability  and  apply  them  in  good  faith.  Many 
reforms,  such  as  the  introduction  of  cost  keeping  systems,  have 
met  with  shipwreck  for  this  reason. 

For  over  thirty  years  the  writer  has  been  intimately  concerned 
in  one  capacity  or  another  with  the  administrative  work  of  the 
national  government.  It  is  his  exi)erience  that  the  directing 
perscHmel  at  Washington — the  heads  of  departments,  bureaus 
and  divisions — are  of  a  high  order  of  ability  and  genuinely  de- 
sirous of  having  their  services  efficiently  organized  and  con- 
ducted. If  they  have  fallen  short  of  achieving  their  aims  in 
many  respects  this  is  due  to  the  fact  that  each  officer  is  concerned 
with  the  administration  of  but  one  service,  that  he  has  not  been 
in  a  position  where  he  can  consider  problems  of  administration 
from  the  standpoint  of  the  government  as  a  whole,  and  that  the 
demands  upon  him  for  the  performance  of  the  current  work  of  his 
service  are  such  as  to  leave  him  little  or  no  time  for  the  study  of 
methods  of  administration  practiced  elsewhere,  or  to  work  out 
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new  principles  and  practices  for  himself.  The  experience  of  the 
Institute  but  confirms  past  experience  that  these  officials  are 
freely  receptive  to  suggested  improvements  and  welcome  assist- 
ance when  given  to  them  in  the  proper  way  and  spirit.  With 
such  a  condition  of  affairs,  it  would  be  the  height  of  folly  not  to 
assume  a  like  sympathetic  attitude  and  make  the  fullest  possible 
use  of  this  good  will. 

In  concluding  this  account  of  the  Institute  for  Government 
Research,  it  is  not  out  of  place  to  point  out  how  closely  its  aims 
correspond  to  those  of  the  American  Political  Science  Association, 
and  how  nearly  it  meets  a  desire  formally  expressed  by  it.  In 
1908  this  association  addressed  to  the  Carnegie  Institution  a 
letter  and  memorial  pointing  out  the  need  for  the  establishment 
at  Washington  of  a  department  of  research  in  political  science 
and  suggesting  that  that  institution  take  steps  in  that  direction. 
In  the  establishment  of  the  Institute  for  Government  Research 
the  association  sees  its  wishes  in  great  part  accomplished. 
Though  the  Institute  has  apparently  as  its  field  but  one  branch 
of  political  science,  that  of  administration,  that  field,  properly 
construed,  is  of  broad  scope.  Efficient  administration  depends 
in  no  small  degree  upon  the  existence  of  a  proper  political  organ- 
ization and  the  application  of  proper  political  practices.  It 
cannot  be  achieved  without  due  regard  to  these  larger  questions 
of  political  science.  On  the  other  hand,  the  aim  of  all  political 
science  is  a  good  administration  of  public  affairs.  "The  govern- 
ment best  adnunistered,"  writes  Alexander  Pope,  "is  best." 
In  a  way,  therefore,  the  study  of  administration  means  but  the 
study  of  political  science  or  government  from  a  certain  stand- 
point, that  of  adaptation  of  forms  and  means  to  an  end,  efficiency 
in  operation. 


ASSYRIAN  GOVERNMENT  OF  DEPENDENCIES 

A.   T.   OLBiSTEAD 
University  of  lUinaia 

The  labor  member  of  the  Belgian  ministry,  M.  van  der  Velde, 
has  drawn  a  parallel  between  the  Assyrian  method^  of  deporta- 
tion and  those  i^acticed  by  the  Germans.  An  orientalist  has 
developed  this  theme  with  chapter  and  verse  citation.  What- 
ever our  sympathies  in  this  present  world  catastrophe  and 
however  close  we  find  the  analogy,  the  episode  has  midoubtedly 
excited  a  certain  amount  of  curiosity  as  to  the  methods  used  by 
the  Assyrians  in  the  government  of  their  dependencies.  To  the 
more  scientific  student  there  must  be  great  interest  in  a  system 
which  furnished  the  model  to  the  Persians,  to  the  Hellenistic 
rulers,  to  the  Romans,  and  so  to  the  modem  systems  of  pro- 
vincial government. 

As  in  so  many  other  phases  of  their  civilization,  the  Assyrians 
built  upon  Babylonian  foundations,  and,  as  in  so  many  other 
cases,  the  Assyrians  profoundly  modified  what  they  took  over. 
In  truth,  the  Babylonian  foimdation  was  comparatively  slight. 
At  the  beginning  of  Babylonian  history  we  have  the  completely 
independent  city  state.  As  one  conquered  the  other,  there  was 
no  attempt  at  incorporation,  and  the  patesi,  who  as  vice  regent 
of  god  on  earth  ruled  the  dependent  state,  was  x>6rmitted  com- 
plete autonomy,  subject  only  to  the  payment  of  a  small  tribute 
and  to  certain  acts  which  acknowledged  foreign  suzerainty. 
After  a  time,  some  of  these  miniature  empires  developed  a  recog- 
nized unity,  indicated  by  the  use  of  a  definite  title,  but  these 
titles  were  still  connected  rather  with  the  city  which  formed  the 
captal  than  with  the  empire  as  such.  With  the  coming  of  the 
Semite  and  the  foimdation  of  the  Sargonid  power,  some  twenty- 
five  centuries  before  the  time  of  Christ,  these  patesis  tended  to 
sink  into  the  position  of  mere  governors,  and  the  process  seems 
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complete  under  the  kings  of  Ur.  When  Assyria  first  came  mto 
contact  with  Babylonia,  then  under  the  West  Semites  who 
formed  the  so-called  First  Babylonian  Dynasty  (2226-1916  B.C.), 
we  find  the  process  still  incomplete.  For  example,  the  city  state 
of  Kish,  within  sight  of  Babylon  itself,  long  remained  under  the 
control  of  a  ruler  who  was  actually  permitted  the  title  of  king, 
whereas  certain  of  the  states  farther  away  were  at  once  in- 
corporated. Which  of  the  two  systems  should  be  followed  seems 
to  have  depended  on  whether  the  city  conquered  had  been 
earlier  the  capital  of  a  state  with  imperial  pretensions.  Even 
imder  Haminurapi,  we  have  subject  kings  who  might  claim  for 
themselves  conquests  otherwise  assigned  to  their  suzerain. 
The  Sin  idinnam,  to  whom  the  official  correspondence  of  Ham- 
murapi  is  addressed,  was  not  a  governor,  rather  he  was  the  vice- 
roy of  the  entire  south  of  Babylonia,  where  were  the  most  an- 
cient and  famous  cities  and  where  also  was  the  greatest  need 
and  greatest  opportunity  for  an  army. 

The  breakdown  of  the  Hammurapi  empire  under  his  son  Samsu 
Uuna  put  an  fend  to  this  development.  When  Babylonia  once 
more  was  powerful,  her  new  rulers,  the  Kashshites  had  brought 
from  their  isolated  mountain  valleys  a  feudal  system  which  was 
the  very  negation  of  imperial  organization.  Worthy  as  would 
be  the  study  of  this  feudal  regime  in  the  light  of  similar  devel- 
opments in  Mediaeval  Europe  and  in  Japan,  it  is  of  merely  nega- 
tive importance  in  an  investigation  of  the  provincial  organiza- 
tion. Had  the  system  of  Hammurapi  developed  to  its  natural 
limit,  Shamshi  Adad,  patesi  of  the  city  state  of  Ashur,  would 
have  been  supplanted  by  a  governor  of  the  city  Ashur.  The 
feudal  anarchy  for  which  the  Kashshites  were  responsible  gave 
opportunity  for  the  patesi  of  Ashur  to  become  the  king  of  Assyria.* 

The  Assyrian  kingdom  thus  began  its  growth  when  there  was 
little  to  be  learned  from  its  former  mistress.  Scanty  as  are  our 
sources  for  this  earlier  period,  one  thing  at  least  stands  out 
clearly:  Assyria  still  lacked  a  definite  imperial  organization. 
Her  first  advances  to  the  northeast,  in  the  region  of  the  later 

^  The  above  sketch  of  the  political  development  of  Babylonia  is  based  on 
detailed  studies  to  appear  in  the  American  Journal  of  Semitic  Languages, 
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Assyrian  triangle,  resulted  in  complete  incorporation  into  the 
kingdom  and  these  conquests  were  later  considered  home  land. 
Farther  advance,  however,  brought  a  series  of  problems.  On  the 
south  was  Babylonia,  whose  higher  culture,  the  basis  of  so  much 
of  Assyria's  own,  demanded  a  peculiar  consideration.  To  the 
north  and  east  ran  lines  of  moimtains,  cut  up  into  narrow  val- 
leys, each  filled  with  a  hardy  hill  folk;  while  to  the  west  Ara- 
maeans swarmed  across  the  uncultivated  steppe  from  their 
homes  in  the  Arabian  desert.  It  was  clear  that  a  new  system 
was  imperatively  demanded. 

What  was  the  system  first  developed  is  made  very  evident  in 
the  Annals  of  Tiglath  Pileser  I  (1100  B.C.),*  where  that  monarch 
calls  himself  ''King  of  the  four  world  regions,  king  of  all  princes, 
lord  of  lords,  mighty  one,  king  of  kings,  who  hath  ruled  the 
peoples  ....  who  hath  been  proclaimed  over  princes." 
It  is  clear  that  we  are  still  dealing  with  an  empire  of  the  crudest 
type,  with  no  internal  bond  of  union  other  than  a  common 
master  of  the  various  subject  kings.  We  do  indeed  find  a  state- 
ment that  ''unto  Assyria  I  added  land,  xmto  her  people  peoples," 
we  even  find  that  the  land  of  Qimxmuh  "to  the  boundary  of  my 
land  I  added,"  but  that  here  we  have  no  real  incorporation  is 
shown  by  the  well-known  later  history  of  that  region.' 

The  religious  character  of  the  empire  is  well  brought  out  in 
the  very  beginning  of  the  document  where  we  are  informed  that 
"Ashur  and  the  great  gods  ....  commanded  that  I 
should  extend  the  boimdary  of  their  land."  The  tax  and  tribute 
was  that  of  "Ashur  my  lord."  When  the  "heavy  yoke  of  the 
king's  lordship"  was  placed  on  newly  conquered  peoples,  it  was 
in  reality  to  the  "lord  Ashur"  that  they  were  made  subject. 
Enemies  were  "not  submissive  to  Ashur  my  lord,"  and  the  con- 
quered were  "numbered  with  those  subject  before  Ashur  my 
lord."  Complete  subjugation  of  a  land  is  indicated  by  the  cap- 
tivity of  the  conquered  gods  in  the  city  of  Ashur.    When  kings 

*  An  excellent  translation  in  Budge-King,  Annals  of  the  Kings  of  AssyriGf 
27flf. 

*  AnntUs,  I.29ff.  cf.  Ashur  nasir  apal,  Ann.  I.  18ff  with  same  formulae;  I.  59ff; 
III.  30f. 
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were  set  free,  'Hhe  oath  of  the  great  gods  for  servanthood  for 
ever''  they  were  forced  to  swear,  and  a  captive  king  on  whom 
Tiglath  Pileser  had  mercy  was  sent  home  as  a  '^worshipper  of 
the  great  gods."  Thus  we  see  clearly  the  theocratic  character 
of  the  empire,  with  special  emphasis  on  Ashnr,  the  deified  city 
state.  There  is  one  case  where  we  seem  to  have  deportation: 
''I  carried  off,  as  men  of  my  land  I  numbered  them;"  but  ordi- 
narily those  who  came  out  on  his  advance  and  '' embraced  the 
feet"  of  the  king  were  forced  merely  to  give  hostages,  furnish 
an  indemnity,  and  promise  a  regular  yearly  tax,  to  be  paid  in 
the  city  of  Ashur  in  the  presence  of  the  king.  It  is  in  this  yearly 
tribute,  sharply  to  be  distinguished  from  the  extraordinary  con- 
tribution with  which  the  king  must  be  greeted  when  he  appeared 
in  subject  territory  on  his  annual  expeditions,  that  we  see  the 
first  hint  of  an  efficient  imperial  control.  Through  personal 
knowledge  of  the  high  state  of  military  preparedness  and  through 
the  impression  the  glitter  of  wealth  must  make,  the  cUent  princes 
could  be  made  to  feel  that  revolt  would  be  suicidal.^ 

The  reign  of  Tiglath  Pileser  was  followed  by  a  long  period  of 
decline.  When  once  more  we  have  full  sources,  in  the  reign  of 
Ashur  nasir  apal  (885-860,  B.C.),  conditions  seem  at  first  sight 
much  the  same,  and  yet  there  is  a  difference.^  To  be  sure, 
the  official  narratives  are  in  large  part  recitals  of  war  and  rapine, 
of  such  statements  as  '^I  cut  off  their  hands,  I  burned  them  with 
fire,  a  pile  of  the  living  men  and  of  heads  over  against  the  city 
gate  I  set  up,  men  I  impaled  on  stakes,  the  city  I  destroyed  and 
devastated,  I  turned  it  into  moimds  and  ruin  heaps,  the  young 
men  and  the  maidens  in  the  fire  I  burned."  Yet  behind  this 
calculated  recital  of  frightfulness,  intended  to  prevent  other 
peoples  from  following  the  example  of  revolt  or  of  resistance, 
careful  inspection  finds  a  new  plan  of  organization.  Ashur 
nasir  apal  still  claimed  to  be  ''king  of  all  princes,  king  of  kings," 
but  just  before  he  had  told  us  ''In  the  lands  which  I  have  sub- 
dued, my  governors  have  I  appointed,  service,  labor,  and  serf- 
dom have  I  inflicted  upon  them,"  and  he  boasted  of  his  inffic- 

*  Ann,  I.  47f. ;  66f. ;  III.  85f . ;  IV.  8f . ;  32f . ;  V.  14flf. :  I.  87f . 

*  Inscriptions  of  Ashur  nasir  apal  in  Budge-King,  Annals,  155ff. 
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tion  of  tax  and  tribute  upon  them.  If  the  greater  emphasis  is 
still  laid  upon  the  booty  taken  in  war,  upon  the  indemnity  or  the 
forced  contribution,  none  the  less  we  have  mention  of  the  yearly 
tribute  as  well.  For  example,  by  the  side  of  the  four  manas  of 
sUver  and  the  four  himdred  sheep  given  as  the  contribution  of  the 
not  unimportant  Til  Abna  when  the  king  appeared  in  person  in 
their  territories,  we  have  the  yearly  tax  of  ten  manas.  Once  a 
sort  of  durbar  took  place  at  Carchemish  on  the  Euphrates  when 
the  "kings  of  the  lands,  all  of  them,  came  before  me,  my  feet 
they  embraced,  their  hostages  I  took."* 

But  Ashur  nasir  apal  was  already  reaching  out  for  something 
more  than  tribute  paying  kings.  There  is  a  hint  that  some- 
thing along  this  line  had  been  earlier  begun  in  the  statement 
that  a  certain  Shalmaneser  had  settled  Assyrians  imder  a  hazanu, 
a  sort  of  mayo:,  near  the  sources  of  the  West  Tigris,  and  so  far 
beyond  the  limits  of  Assyria  proper.  Near  by  was  another 
royal  city,  perhaps  dating  from  the  same  time.  Why  they 
should  take  this  occasion  to  revolt  against  Ashur  nasir  apal  is 
not  clear;  perhaps  he  was  too  anxious  to  assert  the  reality  of 
control  by  the  central  power.  Somewhat  nearer  to  Assyria  was 
Tushha,  whose  foundation  may  be  taken  as  typical  of  the  new 
Assyrian  colonization. 

"Tushha  anew  I  took,  its  old  wall  I  destroyed,  the  site  I 

cleared A  new  wall    ....    I  built 

A  palace  for  the  dweUing  of  my  royalty  in  its  gates  I  erected. 
....  An  image  of  white  limestone  I  made,  my  glory,  my 
great  power,  and  my  deeds  of  valor  ....  on  it  I  wrote, 
in  Tushha  I  set  it  up.  A  memorial  stone  I  inscribed,  in  its  wall 
I  placed.  The  ruined  Assyrians,  who  for  want  and  hunger 
.  .  .  •  to  the  land  of  Shupre  had  gone,  I  brought  back,  in 
Tushha  I  settled  them.  That  city  for  my  own  I  took,  grain  and 
chopped  straw  of  the  land  of  Nirbe  in  its  midst  I  heaped  up. 
The  remnant  of  the  men  of  Nirbe,  who  before  my  weapons  had 
fled,  came  down  and  seized  my  feet.  Their  habitable  houses  and 
cities  I  settled,  tax  and  tribute  in  horses,  etc.,  more  than  before 
I  increased,  upon  them  I  placed,  their  sons  as  hostages  I  took." 

•Ann.  U.  107(1.;  III.  125ff.;  III.  63ff. 
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nificant  passage:  ''All  the  land  of  Kirhi  feared,  my  feet  they 
embraced,  their  hostages  I  took,  my  own  shaknu  over  them  I 
placed."  The  emphasis  on  "my  own"  and  the  fact  that  no  client 
prince  is  mentioned  is  conclusive,  for  provincial  governors  are 
but  rarely  mentioned  in  the  oflScial  records,  whereas  the  client 
princes  are.  That  the  later  provincial  system  in  very  truth 
began  with  Ashur  nasir  apal  is  made  still  more  clear  by  the 
fact  that  the  Assyrian  Chronicle,  with  its  list  of  provincial  gov- 
ernors, begins  with  the  reign  of  his  successor  Shalmaneser  III 
(860-825  B.C.).^« 

Of  this  successor,  his  own  records  afford  but  little  that  is 
new."  We  hear  of  the  same  savage  cruelties,  the  same  booty- 
seeking  raids,  the  erection  of  stelae,  and  the  foimdation  of 
cities,  now  8i>ecifica]ly  called  "royal."  One  change  is  note- 
worthy. The  early  kings  of  Agade  and  of  Ur  in  Babylonia  had 
taken  for  themselves  the  title  of  "God."  After  a  revolt  in 
North  Syria,  Shalmaneser  says  that  he  placed  over  them  a  new 
king  and  then  adds  that  his  royal  image  was  set  up  in  a  temple 
in  the  capital.  The  official  cult  of  Ashur  and  the  king,  a  proto- 
type of  Rome  and  Augustus,  is  not  far  distant." 

Perhaps  the  most  interesting  passage  in  his  official  records  is 
that  in  which  he  gives  a  regular  tribute  list.  Previously,  we 
have  more  or  less  exact  accounts  of  the  booty  collected  in  the 
course  of  a  raid  and  sometimes  a  general  statement  as  to  the  in- 
ffiction  of  a  regular  tribute.  Here  for  the  first  time  we  are 
given  formal  statistics.  If  the  numbers  can  be  relied  upon, 
there  is  the  greatest  disproportion  between  the  indemnity,  or  the 
contribution  paid  when  the  king  appeared  in  person,  and  the 
yearly  tribute  which  must  be  handed  over  in  the  capital  at 
Ashur.  The  indemnity  often  gives  huge  amounts  of  copper, 
iron,  clothes,  which  are  never  included  in  the  yearly  tribute.  In 
Patina,  for  example,  the  yearly  tribute  in  precious  metals  was 

>*  Ann.  III.  103f.  Latest  edition  of  the  Assyrian  Chronicle,  Olmstead,  Jour- 
nal of  American  Oriental  Society ,  XXXIV.  344ff. 

"  Latest  available  translation,  though  not  up  to  date,  Schrader,  Keilinschrift' 
liehe  Bibliothek,  I.  128ff. 

»  Monolith,  II.  33ff.;  Obelisk,  154ff. 
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le88  than  one  per  cent  of  the  mdemnity.  The  latter  may  mdeed 
well  have  been  exaggerated^  but  even  at  that  the  yearly  tribute 
was  not  high.  Qummuh^  a  somewhat  barbarous  re^on,  paid 
but  twenty  manas  of  silver,  plus  some  piirple  and  cedar  beams. 
Agusi,  commanding  the  routes  to  the  sea  from  both  Assyria  and 
Babylonia,  could  probably  weU  afford  to  pay  the  mana  of  gold 
and  the  six  talents  of  silver,  together  with  flocks  and  herds. 
The  precious  metals  must  have  been  fairly  common  in  this 
region,  thanks  to  the  fact  that  it  was  not  far  from  several  famous 
silver  mines.  As  the  indemnity  was  so  much  higher,  it  paid  to 
furnish  a  yearly  tribute." 

More  interesting  Information  for  the  period  is  found  in  the 
Assyrian  Chronicle,  a  chronological  table  in  three  columns,  of 
which  the  first  gives  the  official  from  whom  the  year  took  its 
name;  the  second,  his  office  or  the  province  over  which  he 
ruled;  the  third,  the  most  important  event  of  the  year.  In  the 
reign  of  Shalmaneser  III,  no  regular  cursus  of  the  provincial 
officers  was  developed,  still  another  proof  of  the  newness  of  the 
system,  but  by  that  of  his  successor  Shamshi  Adad,  there  was  a 
regular  order  of  succession,  showing  the  regular  rank  of  the 
various  provinces,  for  individual  promotions  were  regularly  to 
the  higher  provinces  of  the  list. 

Examination  of  this  list  gives  interesting  results.  The  oldest 
capital,  Ashur,  does  not  appear,  and  the  same  is  true  of  Harran, 
which  apparently  held  a  similar  position  in  Mesopotamia.  Of 
the  two  provinces  in  Assyria  proper,  Kalhu  and  Nineveh,  the 
former  never  leads  and  the  latter  is  actually  near  the  bottom  of 
the  list.  Why  they  should  be  surpassed  in  rank  by  such  prov- 
inces as  Nasibina  in  North  Mesopotamia  or  by  Rasappa  in  the 
Syrian  desert  is  inexplicable,  unless  we  assume  that  they  were 
marches  out  on  the  frontier  and  for  this  reason  demanding  an 
unusual  responsibility  and  permitting  a  freedom  of  action  which 
could  be  given  in  safety  only  to  men  long  in  the  service  of  their 
sovereign. 

After  reading  the  long  list  of  conquests  claimed  by  Ashur  nasir 
apal  and  Shalmaneser,  it  is  a  distinct  shock  to  discover  that 

"  Monolith,  II.  21ff. 
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only  a  small  part  was  actually  incorporated  within  the  empire. 
Under  Shalmaneser,  we  have  three  provinces  in  Assyria  proper, 
another  on  the  Babylonian  boundary,  one  to  the  west,  and  four 
along  the  line  of  moimtains  to  the  north  east.  Of  these  last,  two 
can  be  definitely  proved  to  be  later  than  his  accession  and  the 
two  others  are  certainly  not  earlier.  At  the  utmost,  we  have 
but  five  or  seven  actual  provinces  at  the  accession  of  Shal- 
maneser  in  860. 

The  Chronicle  shows  us,  what  we  should  never  have  other- 
wise suspected,  that  the  reign  of  Adad  nirari  (812-783  B.C.) 
was  the  great  period  of  provincial  organization.  In  his  days  no 
less  than  eleven  new  provinces  were  added.  Some  of  these 
were  actually  hostile  during  the  early  part  of  his  reign;  one, 
Arba  ilu  or  Arbela,  seems  to  have  been  due  to  the  splitting  up  of 
an  earlier  province.  At  this  time,  too,  we  have  the  first  province 
west  of  the  Euphrates.  The  fact  that  so  many  of  these  new 
provinces  occur  in  the  list  of  cities  which  revolted  at  the  end 
of  the  reign  of  Shalmaneser  III,  would  indicate  that  advantage 
had  been  taken  of  their  revolt  to  reduce  them  to  a  provincial 
form  of  government. 

For  the  remainder  of  the  dynasty,  we  have  no  data,  but  there 
is  no  reason  to  assume  any  change  during  its  decline.  When 
Tiglath  Pileser  IV  once  more  furnishes  us  with  official  records 
(745-728  B.C.),"  much  the  same  policy  is  still  followed.  He 
was,  of  all  rulers,  the  most  explicit  in  his  description  of  his 
provincial  organization.  This  has  given  him  in  the  pages  of 
previous  writers  a  credit  he  scarcely  deserves  and  he  has  even 
been  called  the  founder  of  the  provincial  system.  It  is  qmte 
possible  that  had  we  the  lost  annals  of  Adad  nirari,  we  should 
find  similar  language  there;  it  is  more  probable  that  in  the 
records  of  Tiglath  Pileser  we  have  simply  a  fuller  expression  of 
existing  facts,  in  other  words,  of  a  more  fully  developed  political 
consciousness.  We  still  have  the  raids  for  plunder  with  the  con- 
sequent indemnity;  and  we  have  cases,  Israel  for  instance,  where 
frontier  kings  are  again  set  up  after  a  revolt.    But  it  is  clear 

^*  loBcriptiozui  best  collected  by  Rost,  Ttglai-Pileser ;  cf.  Anspachcr,  Tiglath-' 
PiU$er. 
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that  the  inBtallation  of  buffer  state  kings  was  an  unusual  pro- 
cedure, that  the  tendency  was  all  in  the  direction  of  a  closer  and 
more  organic  union  with  the  central  power.  Tiglath  Pileser 
did  not  claim,  as  did  earlier  rulers,  to  be  a  ''king  of  king?/' 
rather  he  closed  his  boasts  by  saying  that  he  ''deposed  their 
princes  and  established  his  governors."  New  cities  with  Assyr- 
ian names  were  foimded,  captives  from  various  parts  of  the 
empire  settled  therein,  and  a  governor  was  placed  in  charge. 
Once,  in  dealing  with  an  Aramaean  tribe,  Tiglath  Pileser  declares 
that  he  "took  over  the  sovereignty  of  their  kings;"  a  qepu  over 
an  Arab  tribe  is  nothing  but  a  "resident;"  we  have  newly  con- 
quered territory  added  to  a  province  which  had  long  existed; 
states  were  "added  to  the  boimdary  of  Assyria"  by  the  infliction 
of  "tribute  like  the  Assyrians." 

Long  ago  we  noted  the  erection  of  the  royal  image  in  conquered 
cities  and  we  have  other  hints  as  to  worship  of  it  as  a  deity. 
As  early  as  the  time  of  Shamshi  Adad  (825-812  B.C.),  Ashur  was 
side  by  side  with  this  image.  Tiglath  Pileser  makes  the  direct 
statement  that  in  one  of  the  new  capitals  a  palace  was  erected, 
the  "might  of  the  god  Ashur  my  lord  in  it  I  settled,"  an  image 
of  the  king  was  placed  therein,  and  it  was  "added  to  the  gods 
of  the  land.""  An  obscure  verse  in  the  book  of  Kings"  even 
seems  to  prove  that,  after  his  visit  to  the  durbar  Tiglath  Pileser 
held  at  Damascus,  Ahaz  of  Judah  erected  in  the  temple  at 
Jerusalem  statues  of  Ashur  and  of  the  king  of  Assyria  to  be 
worshipped  side  by  side  with  the  Hebrew  God. 

Shalmaneser  V  (728-722  B.C.)  took  still  another  step  toward 
the  consolidation  of  the  empire.  Ashur,  the  old  sacred  city,  and 
Harran,  the  Mesopotamian  capital,  lost  their  immunity  to  taxa- 
tion and  were  made  as  much  subject  to  the  various  feudal  and 
manorial  obligations  as  were  the  peasants.  Behind  this  action 
may  lurk  some  attempt  at  a  grant  of  more  rights  to  the  subject 
population,  at  the  least  it  meant  a  lowering  of  the  position  of  the 
old  nobility.     Nobles  and  priests  united  and  Sargon  took  the 

»  Ann,  124ff.;  216;  Clay  Tablet;  Slab,  passim. 

"  II  Kings,  16: 18;  cf.  Ohnstead,  Amer,  Hist,  Rev,,  XX,  667. 
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place  of  Shalmaneser.  Ashur  and  Harran  remained  free.^^ 
How  this  freedom  worked  is  shown  by  a  letter  written  soon 
after  by  the  governor  of  Ashur  who  complained  that  ever  since 
the  king  freed  the  city  the  feudal  service  had  been  rendered  use- 
less to  him,  so  that  he  was  not  even  able  to  repair  the  palace.^* 

Formal  development  of  the  provincial  system  under  the  Sar- 
gonids  we  can  hardly  say  there  was,  though  for  this  period  we 
have  far  more  data  than  for  all  that  precede.  Thanks  to  the 
letters,  we  can  reconstruct  page  after  page  of  the  provincial  his- 
tory in  the  minutest  detail.  We  note  the  complete  abandon- 
ment of  the  cursus  of  provincial  governors  as  new  provinces  con- 
tinue to  be  added.  Business  dociunents  even  furnish  us  with 
the  name  of  a  ahakintu  or  lady — shall  we  say  governess?  It  is  in 
this  period  that  we  have  a  definite  budget — so  many  talents  from 
each  of  the  provinces,  so  many  talents  for  this  or  that  branch 
of  the  royal  service — and  the  sums  now  inflicted  are  enormous, 
no  less  than  a  hundred  talents  from  Carchemish,  thirty  from 
Arpad.  In  general,  it  is  a  period  when  the  principles  previously 
laid  down  are  worked  out  in  ever  greater  detail.  Of  growth  in 
S3rstem  there  is  no  indication.  Many  of  the  details  of  pro- 
vincial government  are  worthy  of  closer  study;  but  they  at  once 
lead  into  a  study  of  the  revenue  system  and  the  land  system, 
and  we  are  not  as  yet  ready  to  discuss  with  hope  of  accuracy  the 
financial  organization  of  the  empire. 

With  the  Sargonid  period,  a  new  problem  comes  more  and  more 
to  the  fore:  the  exceedingly  puzzling  question  as  to  what  to  do 
with  Babylonia.  In  earlier  days,  Assyria  had  been  the  vassal 
of  that  country  and  the  respect  thus  engendered  was  never 
lost.  For  long  centuries.  Babylonia  alone  was  treated  as  an 
equal  with  which  binding  treaties  could  be  made.  Intervention 
there  was,  to  be  sure,  but  in  the  end  Babylonia  was  always  left 
under  a  king,  who  was  at  least  in  name  independent.  But 
Babylonia  became  ever  weaker,  and  intervention  to  save  the 
civilized  classes  from  conquest  by  semi  savage  Aramaean  tribes 

*'  See  the  highly  important  but  difficult  document,  Winckler,  Altorientaliache 
Far9chungen  I.  403ff.;  cf.  Olmstead,  Sargon  31  f. 
*'  JohnB,  A89yrian  Deeds  and  DocumentSf  II.  174. 
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became  more  and  more  necessary.  The  Assyrians  might  wish 
to  pose  as  the  defenders  of  culture;  there  was  a  real  menace  to 
Assyria  in  the  possibility  of  one  of  these  half  savage  conquerors 
developing  as  a  military  genius  equal  to  the  Assyrian  king. 

With  the  capture  of  the  last  petty  "King  of  Babylon"  in  730, 
Tiglath  Pileser  was  face  to  face  with  the  problem.  There  was 
no  legal  ruler  in  Babylonia  and  no  one  who  would  be  favored  by 
the  higher  classes.  Certainly,  no  one  could  accept  as  of  right 
divine  half  barbarous  chiefs  of  the  various  Aramaean  tribes,  even 
if  revolutions  had  not  recurred  so  frequently  that  it  was  absurd 
to  say  that  the  succession  was  in  any  one  family  or  tribe.  If 
Tiglath  Pileser  was  a  foreigner  in  Babylonia  and  a  usurper  at 
home,  at  any  rate  he  represented  a  high  degree  of  culture,  he 
had  a  reverence  for  the  older  Babylonian  history  which  could 
not  as  yet  be  expected  from  the  Aramaeans,  and  he  stood  for 
law  and  order.  Assyrian  peace  might  mean  stringent  military 
rule  and  high  taxes;  but  anything  was  better  than  the  anarchy 
which  Babylonia  had  suffered  for  generations.  The  native 
Babylonians  had  long  since  forgotten  the  arts  of  war  and  thought 
only  of  trade.  Had  history  been  made  by  their  sentiments,  we 
could  find  no  stronger  instance  in  history  of  economic  influence. 
Babylonian  merchants,  landlords,  or  priests  might  prefer  Assjrr- 
ian  peace  at  a  price  rather  than  Aramaean  anarchy,  but  they 
rarely  had  the  choice.  If  Assyrian  kings  were  strong  and  wise. 
Babylonia  was  Assyrian.  Otherwise,  Babylonia  was  controlled 
and  plundered  by  the  wandering  tribesmen. 

So  then,  if  Babylonia  were  not  to  become  an  international 
menace,  it  must  be  pohced  from  Assyria;  and  Assyria  was  noth- 
ing loath.  There  is  no  need  to  talk  of  Assyrian  merchants, 
Assyrians  never  became  a  nation  of  shopkeepers.  If  lust  of  con- 
quest or  desire  of  booty  was  not  enough,  the  need  of  policing 
was  sufficient  to  lead  an  Assyrian  king  into  Babylonia.  We 
should  expect,  then,  that  the  Assyrians,  with  their  hard  common 
sense  in  political  matters,  would  have  reduced  Babylonia  to  the 
form  of  a  province  as  they  did  in  the  other  captured  states.  The 
first  objection  might  be  found  in  the  unity  of  Babylonia,  but  a 
moment's  thought  will  show  that  there  was  little  more  unity 
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there  than  in  Greece.  As  the  Romans  did  not  hesitate  to  incor- 
porate in  their  provinces  many  a  Greek  city,  so  parts  of  the 
greater  Babylonia,  on  the  north  and  east,  were  made  a  part  of 
the  provincial  system.  At  this  late  date,  there  was  no  king  of 
Babylonia,  though  there  was  still  a  king  of  Babylon.  The  con- 
queror might  adorn  himself  with  a  large  number  of  titles,  each  of 
which  represented  the  control  of  some  city  state  of  hoary  antiquity 
whose  local  pride  still  clung  to  the  last  shreds  of  its  former  great- 
ness. Nay  more.  Babylonia  had  already  been  long  dismembered, 
for  many  a  predecessor  of  Tiglath  Pileser  had  borne  the  title  of 
"king  of  the  four  world  regions,"  which  was  localized  at  Kutu, 
barely  a  day's  distance  from  Babylon.  The  taking  of  a  Baby- 
lonian title,  then,  was  no  new  practice. 

It  was  something  different  with  the  title  ''King  of  Babylon." 
Thanks  to  the  fact  that  Babylon  had  been  the  last  capital  of  a 
united  Babylonia,  such  a  title  carried  with  it  a  claim  to  rule  over 
all  the  land.  Diuing  the  period  of  Babylon's  hegemony,  her 
city  god  Marduk  had  taken  over  most  of  the  prerogatives  of  the 
older  Enlil  of  Nippur,  and  the  ancient  literature  had  been  sys- 
tematically revised  in  his  honor.  Thus  Babylon  became  the 
heir  of  all  the  glories  of  the  older  civilization  in  the  eyes  of  her 
northern  neighbors.  The  title,  "King  of  Babylon,"  could  be 
made  of  use  in  imposing  upon  subject  peoples. 

Only  one  objection  stood  in  the  way,  but  it  was  serious. 
According  to  the  priests  of  Babylon,  no  one  could  rightfully  be 
king  unless  he  seized  the  hands  of  Marduk,  not  merely  on  the 
first  New  Year's  day  after  his  accession,  but  on  each  and  every 
day,  in  token  of  his  feudal  homage.  The  practical  Assyrian 
might  realize  how  imwise  was  this  insistence  on  ceremony  when 
the  king's  presence  was  needed  at  the  head  of  the  army.  The 
unwarlike  but  fanatical  inhabitants  of  the  city  thought  only 
that  the  king's  absence  would  cheat  them  of  the  greatest  show 
of  the  year.  In  spite  of  all  these  disadvantages,  Tiglath  Pileser 
determined  to  keep  this  prestige  in  his  own  hands  and  became 
"IGng  of  Babylon."  In  this  he  was  followed  by  his  son  Shal- 
maneser  and  by  the  usurper  Sargon. 

The  Babylonian  question  dominates  the  whole  reign  of  Senna- 
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followed  by  another  siege  and  capture  of  the  city.  Again  for- 
tune gave  opportunity  to  Assyria,  but  Babylon  was  not  de- 
stroyed. Had  Assyria  been  more  mercilessly  consistent,  the 
fall  of  the  Assyrian  empire  and  the  rise  of  the  Chaldaean  imder 
Nabopolassar  and  his  still  more  famous  son  Nebuchadnezzar 
might  have  been  indefinitely  postponed. 

The  Assyrians  had  developed  a  splendid  imperial  organization, 
the  best  the  world  had  yet  seen.  But  they  had  not,  save  in 
Sennacherib  alone,  rulers  who  had  the  moral  courage  to  force 
Babylon  to  come  within  the  system.  Babylon  remained  an  open 
sore  and  from  this  infection  of  the  body  politic  came  destruction 
so  complete  that  while  Babylon  is  today  a  household  word  few 
indeed  realize  that  at  the  beginning  of  the  modem  provincial 
system  stands  the  Assjrrian  government  of  dependencies. 


LEGISLATIVE  NOTES  AND  REVIEWS 

EDITED  BT  JOHN  A.  LAPP 

War  Legislation.  During  the  years  1916  and  1917,  the  congress 
of  the  lifted  States  and  the  legislatures  of  the  several  states  have 
naturally  been  very  active  in  the  passage  of  laws  designed  to  place 
the  country  in  a  condition  of  preparedness  to  meet  the  exigencies  grow- 
ing out  of  the  declaration  of  war  against  the  Imperial  German  govern- 
ment. The  volume  of  legislation  has  been  extraordinary  and  covers  a 
wide  range  of  subjects.  This  article  gives  a  brief  review  of  the  mili- 
tary legislation  enacted  in  forty  states,  including  nine  sessions  of  1916 
and  thirtynsix  sessions  of  1917. 

Leaving  out  of  consideration  the  absent  voters  acts,  designed  to 
apply  {N*imarily  to  soldiers  and  sailors  absent  from  their  states  on 
service,  and  certain  other  laws  of  minor  importance,  two  hundred  and 
twelve  separate  and  distinct  laws  have  been  enacted  by  the  forty  states 
reviewed  to  place  the  several  states  on  an  efficient  and  adequate  war 
footing.  These  laws  provide  for  the  creation  of  state  councils  of  de- 
fense; the  amendment  and  codification  of  the  general  militia  laws;  the 
registration  of  aliens;  the  repair  and  construction  of  armories  and  bar- 
racks; the  taking  of  a  census  of  the  military  resources  of  the  states; 
the  definition  of  the  crimes  of  sedition,  treason,  syndicalism  and  sabot- 
age; prohibition  of  the  desecration  and  misuse  of  the  national  flag 
and  the  national  anthem;  the  introduction  of  military  training  in 
schools  and  colleges;  the  conservation,  augmentation  and  distribution 
of  food,  fuel  and  other  necessaries  of  life;  requiring  the  display  of 
flags  on  school  houses  and  other  public  buildings;  the  acceptance  by 
the  state  of  aeroplanes  given  or  donated  for  the  public  defense;  call- 
ing retired  officers  of  the  national  guard  back  into  active  service;  the 
creation,  maintenance  and  equipment  of  cadet  companies;  the  estab- 
lishment of  home  guards;  authorizing  political  subdivisions  of  the 
state  to  extend  financial  aid  to  the  indigent  dependents  of  enlisted  men; 
the  creation  of  market  departments;  authorizing  the  temporary  release 
of  men  from  the  national  guard  and  naval  militia  to  work  on  the  farms; 
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modifying  the  bank  acts  relative  to  demand  deposits  and  financial 
serves;  permitting  insurance  companies  to  assume  risks  involving  bom- 
bardment and  marine  losses;  creating  state  police  departments;  pro- 
hibiting the  sale  of  liquor  in  the  vicinity  of  forts  and  cantonments; 
modifying  the  explosives  storage  laws;  creation  of  municipal  emer- 
gency police  service;  releasing  children  from  school  attendance  without 
loss  of  credit  when  engaged  in  farm  work;  the  institution  of  secret  in- 
vestigations involving  the  loyalty  of  persons  under  suspicion;  author- 
izing the  boards  of  education  to  close  the  educational  institutions  dur- 
ing the  continuance  of  the  war;  permitting  the  use  of  rifle  ranges  on 
Sunday  for  practice  shooting;  requiring  first  aid  to  the  injured  to  be 
taught  in  the  schools;  forbidding  the  placing  or  inserting  of  rock  or 
metallic  substances  in  saw  logs;  authorizing  the  governor,  as  a  war 
measure,  to  take  possession  of  private  property;  declaring  a  mora- 
torium on  debts  and  a  stay  of  proceedings  on  executions;  prohibiting 
discriminations  against  persons  habited  in  military  imiforms;  author- 
izing the  governor  to  declare  successive  legal  holidays  applicable  to  the 
whole  state  or  to  any  part  thereof;  providing  for  the  leasing  of  the  fishing 
force  to  the  federal  government;  prohibiting  the  hoarding  of  foodstuffs 
and  the  poisoning  or  contamination  of  wells  or  other  sources  of  water 
supply;  the  creation  of  county  guards;  requiring  all  able-bodied  male 
persons  between  certain  designated  ages,  not  otherwise  employed,  to 
be  assigned  to  pubUc  work;  exemption  of  food  products  from  taxation; 
and  the  acquiring  of  plans  and  specifications  of  forts,  camps  and  other 
important  military  works. 

State  Councils  of  Defense.  California,^  Illinois,*  Maryland,*  Ne- 
braska,^ New  Mexico,*  New  York,*  Texas,^  and  West  Virginia  passed 
laws  creating  state  councils  of  defense,  consisting  of  from  7  to  50 
members,  appointed  by  the  governor,  and  representing  the  manufac- 
turing interests,  labor,  agriculture,  stock  raising,  the  Red  Cross  and 
relief  societies,  the  physicians,  bankers,  railroads,  engineers,  the  women 
and  the  citizens  generally.  The  board  of  public  works  in  West  Vir- 
ginia acts  as  the  state  council  of  defense.  *  Appropriations  ranging 
from  S50,000  to  $750,000  were  appropriated  to  carry  on  the  work.  In 
Indiana  a  state  council  of  defense  was  created  by  executive  action 
after  the  adjournment  of  the  legislature  of  1917  and  it  is  confidently 

>  Actfl,  1917,  p.  24.  •  Acts,  Extra  Session,  1917,  p.  19. 

•Acts,  1917,  p.  163.  "Acts,  1917,  p.  1184. 

*  Acts,  Special  Session,  1917,  p.  59.  '  Acts,  Called  Session,  1917,  p.  9. 

*  Acts,  1917,  pp.  489  and  606.  ■  Acts,  Second  Extra  Session,  1917,  p.  34. 
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expected  that  it  will  subeequently  be  placed  on  a  statutory  basis  and  its 
acts  legalized. 

Militia  Laws.  Owing  to  the  important  changes  in  the  federal 
military  laws  of  June  3,  1916,  it  became  necessary  for  the  states  to 
make  extensive  amendments  and  additions  to  the  laws  regulating  the 
organization  of  the  militia.  Accordingly  new  or  vitally  amended  mi- 
litia laws  were  enacted  in  Louisiana,^  Maryland/®  New  Jersey,"  Ne- 
braska,^* New  York,"  Arizona,"  California,"  Connecticut,"  Florida,^' 
Minnesota,"  Maryland,"  Missouri,*®  North  Dakota,*^  North  Caro- 
lina,** New  Mexico,*'  Oklahoma,**  Ohio,*^  Oregon,**  Rhode  Island,*^ 
South  CaroUna,*8  South  Dakota,*^  Vermont,'®  Utah,«  Virginia,** 
Georgia,**  Washington,**  Wyoming**  and  Indiana.** 

Home  Guards,  The  federalization  of  the  national  guard  left  the 
states  without  adequate  military  protection  and  steps  have  been 
taken  to  create  home  guards  consisting  of  able  bodied  male  persons  not 
subject  to  conscription  who  are  required  to  perform  the  duties  usually 
discharged  by  the  national  guard  and  whose  term  of  service  is  for  the 
duration  of  the  war.  State  defense  guards  of  this  kind,  possessing  a 
state-wide  jurisdiction,  have  been  created  in  California,*^  Illinois,** 
Maine**  and  Maryland.*®  By  a  law  enacted  by  the  legislature  of  New 
York,  the  board  of  supervisors  of  any  county  may  appropriate  money 
for  a  home  defense  committee  until  six  months  after  the  close  of  the 
war;*^  and  any  county,  city,  town  or  village  may  provide  military 
equipment  and  take  measures  to  secure  its  defense.**    For  the  purpose 
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of  the  aei«al  comities,  acts  under  the  diieciion  of  the  state 
appuimed  br  tlie  goTenor.^  Texas  proridMl  for  the  Offaai- 
of  the  rangen  home  foard  of  1,000  men  to  protect  the  border.* 
In  Wctt  Virpnia  the  sheriff  of  any  coontr.  with  the  approval  of  the 
tr  eonrt,  maj  appoint  not  less  than  ten  nor  more  than  one  ban- 
special  poliee  deputies  for  the  period  of  the  war.**  In 
guard  is  being  provided  for  under  direction 
mor  and  br  Tirtue  of  an  executive  procfaunation. 
Cemu.  New  Yost.  Connerticut.**  Delaware »  C«iio,« 
Bhode  Island*^  and  Iowa**  provided  for  the  taking  < 
to  ascertain  the  resources  of  the  sute  in  men  and  materials.  In  Xi 
Yoik  the  census  was  taken  on  registration  and  dection  davs  and 
SlSaOOO  WK  appropriated  to  defray  the  expense.** 

Bsp^iratMm  cfAUent.    Several  stales,  inchiding  Iowa.**  New  YoriL»^ 
Comerticut.**  Florida**  and  Maine^  have  enacted  laws  providing  for 
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the  registration  of  aliens  within  a  fixed  period,  usually  twenty-four 
hours,  after  the  promulgation  of  the  governor's  proclamation,  or  within 
twenty-four  hours  after  the  alien  enters  the  state.  Hotels,  boarding 
and  lodging  houses  are  required  to  supply  information  as  to  the  resi- 
dence of  aliens  therein. 

Military  Instruction  in  Schools.  The  demand  for  universal  military 
training  and  instruction  in  military  science  expressed  itself  in  several 
appropriate  laws.  Louisiana  enacted  a  law  requiring  the  teaching  of 
military  science  to  all  male  persons  in  the  public  schools  above  the 
eighth  grade.^  Maryland^  and  New  Jersey*^  appointed  commis- 
sions to  investigate  the  practicability  and  means  of  introducing  mili- 
tary training  and  instruction  in  the  public  schools.  New  York  created 
a  miUtary  training  commission,  consisting  of  the  major-general  com- 
manding the  national  guard,  one  person  appointed  by  the  regents  of 
the  state  university  and  one  person  appointed  by  the  governor.  This 
commission  is  required  to  appoint  a  physical  director  and  to  provide 
for  the  introduction  of  military  training  and  instruction  and  field  drill 
in  all  colleges  and  secondary  schools.  The  instruction  extends  to  all 
boys  between  the  ages  of  16  and  19  years.**  Arizona  provided  for  the 
organization,  control  and  equipment  of  state  normal  and  high  school 
cadet  companies  and  for  the  promotion  of  rifle  practice.*'  Connec- 
ticut authorized  the  use  of  rifle  shooting  on  Sunday  between  the  hours 
of  one  and  six  o'clock.^®  South  Dakota, ^^  Indiana^*  'and  New  York," 
the  latter  state  by  an  amendment  to  an  existing  act,  provided  for  mili- 
tary instruction  in  the  high  schools. 

Desecration  of  the  Flag.  Several  states  enacted  new  or  amended 
old  laws  prohibiting  the  desecration,  mutilation  or  misuse  of  the  na- 
tional flag.  T^  list  included  Iowa,'*  New  York,'*  Connecticut,'* 
South  Carolina,"  Texas'*  and  Virginia. '•  In  addition,  several  states, 
including  Nebraska,*®  New  York,*^  Florida,**  Maine**  and  New  Mexico** 
require  the  flag  to  be  displayed  on  all  school  houses  while  school  is  in 

••  Acts,  1916,  p.  318.  «  Acts,  1917,  p.  106. 

••  Acts,  1916,  p.  30.  ^  Acts,  1917,  p.  2314. 

•f  Acts,  1916,  p.  427.  "  Acts,  1916,  p.  925. 

••  Acts,  1916,  p.  1854.  "  Acts,  1917,  p.  320. 

••  Acts,  1917,  p.  82.  '•  Acts,  1917,  p.  608. 

'•Acts,  1917,  p.  2337.  "Acts,  1917,  p.  561. 

"  Acts,  1917,  p.  454.  "  Acts,  1917,  pp.  1252,  102  and  2493. 

"  Acts,  1917,  p.  150.  "  Acts,  1917,  p.  219. 

^«  Acts,  1917,  p.  99.  "  Acts,  1917,  p.  450. 

»*  Acts,  1917,  p.  437.  •«  Acts,  1917,  p.  296. 
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aeoBion.  Virginia  enacted  a  similar  law  provided  a  majority  of  the 
patrons  petition  for  the  display  of  a  flag;^  and  New  York  extends  the 
provision  to  apply  to  court  rooms,  legislative  chambers  and  public 
buildings  and  prohibits  the  use  of  the  flag  on  articles  of  merchandise. 
Somewhat  to  the  same  purpose  are  two  substantially  identical  laws 
Miacted  in  Colorado^  and  Minnesota^'  forbidding  the  playing,  singing 
or  rendering  of  the  Star  Spangled  Banner  in  any  pubhc  place  or  as- 
semblage except  as  an  entire  or  separate  composition  or  number  and 
under  no  circumstances  as  a  medley. 

Pood  Conservation,  The  subject  of  food  production,  distribution 
and  conservation  has  received  marked  attention  and  various  expedients 
haiw  been  adopted  to  achieve  the  desired  end.  New  York, created  two 
commissions  to  deal  with  the  questions  of  food  production,  food  distri- 
bution and  food  conservation,  and  the  authority  of  these  commissions 
is  extended  to  comprehend  fuel  and  other  necessaries  of  life.  One  of 
these  commissions  consists  of  three  members,  appointed  by  the  gov- 
ernor;** and  the  other  consists  of  the  commissioners  of  agricultiu^  and 
of  education,  the  dean  of  the  New  York  college  of  agriculture,  the 
state  director  of  farm  bureaus,  the  conunissioner  of  foods  and  markets 
and  four  other  members  appointed  by  the  governor.**  A  third  agency 
known  as  the  department  of  farms  and  markets  was  also  created.^ 
To  facilitate  the  production  of  farm  crops,  the  adjutant-general,  with 
the  consent  of  the  war  department,  is  authorized  to  release  men  from 
the  national  guard  and  the  naval  militia  for  farm  work.'^  California 
created  a  state  market  conunission  and  a  state  market  director.  **  Con- 
necticut authorized  the  governing  body  of  any  city  or  town  to  ap- 
point a  committee  to  purchase  and  distribute  food  and  fuel  when 
private  enterprises  are  unable  to  supply  the  demand.*'  Florida 
created  a  marketing  bureau  and  a  state  marketing  conmiissioner;*^ 
and  Maine  created  a  bureau  of  markets.**  Maryland  enacted  a 
stringent  law  prohibiting  the  storage  or  hoarding  of  foodstuffs 
to  enhance  the  price  and  corner  the  market.**  Montana  author- 
ized the  establishment  of  a  public  market  in  each  county.*^    New 

•»  Acta,  1917,  p.  327.  w  Acts,  1917,  p.  1673. 

•«  Acts,  1917,  p.  393.  "  Acts,  1917,  p.  2553. 

•^  Acts,  1917,  p.  358.  •*  Acts,  1917,  p.  139. 

••  Acts,  1917,  p.  2744.  •»  Acts,  1917,  p.  216. 
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Jersey  authorized  the  governing  body  of  any  municipality  to  main- 
tain markets  and  to  purchase  and  distribute  food  supplies.*^  New 
Mexico  provided  for  the  extension  of  cooperative  agriculture  to  pro- 
mote the  production  of  foods.'*  Oklahoma  created  a  market  commis- 
sion of  three  members  to  facilitate  the  exchange  and  interchange  of 
commodities.^®^  Tennessee  defined  and  prohibited  conspiracy  to  limit 
the  output  or  control  the  price  of  coal,^®^  and  authorized  the  various 
coimties  to  maintain  public  market  houses.^f'  Virginia  established  a 
division  of  markets  in  the  department  of  agriculture  and  immigra- 
tion;*"* West  Virginia  ct^ated  a  bureau  of  markets/^  and  enacted  a 
law  prohibiting  speculation  for  the  purpose  of  cornering  the  market 
and  controlling  the  price  of  foodstufifs,  fuel  and  other  necessaries  of 
]2fe|io6  Washington  created  the  office  of  director  of  farm  markets  and 
provided  for  the  production  and  marketing  of  farm  products;**  and 
Wyoming  provided  for  the  exemption  of  food  from  taxation  to  the 
value  of  $100.*" 

Definition  of  Crimes,  The  existence  of  a  state  of  war  has  led  to  the 
definition  of  new  offenses  against  the  public  peace  and  the  dignity  of 
the  state  and  the  re-definition  of  older  offenses  to  secure  the  loyalty  of 
cjtizens  and  provide  for  the  protection  of  property  and  human  life. 
Iowa  declared  the  exciting  of  sedition  or  insurrection  by  writing, 
speaking  or  other  means  a  felony  and  advocating  the  subversion  or 
destruction  of  the  federal  or  state  government  by  force  and  being  a 
member  of  or  attending  a  meeting  or  council  of  any  treasonable  or- 
ganization, society  or  order  a  misdemeanor.*®*  New  York  authorized 
the  attorney-general  to  conduct  secret  investigations  to  ascertain  the 
loyalty  of  persons  under  suspicion  ;'"•  and  the  governor  is  authorized 
to  suspend  the  right  to  fish,  boat  or  cut  ice  on  any  lake,  reservoir  or 
other  lands  or  waters  owned  or  controlled  by  the  city  of  New  York."® 
Illinois*"  and  Minnesota"*  made  it  a  misdemeanor  to  interfere  with  or 
discourage  men  from  enlisting  in  the  military  or  naval  service  of  the 
United  States.    The  destruction  or  molestation  of  munition  plants, 
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armories,  gas,  electric,  telegraph  or  telephone  plants,  sources  of  food 
or  water  supply,  dams,  reservoirs,  canals,  trenches,  machinery,  bridges, 
docks,  quays,  fortifications,  warehouses,  railroads  or  other  works 
necessary  to  the  successful  prosecution  of  the  war  were  constituted 
crimes  in  Illinois,"'  Maine,"*  Maryland,"*  Rhode  Island"*  and  Ver- 
mont."^ New  York  appropriated  $10,000  to  defray  the  expenses  of 
protecting  the  educational  and  other  property  of  the  state."*  Idaho"* 
and  Minnesota''®  defined  and  prohibited  acts  of  syndicalism,  sabotage, 
advocating  crime,  violence  and  terrorism;  and  Idaho  prohibited  the 
placing  or  inserting  of  rocks  or  metallic  substances  in  saw  logs.^*f 
Maine  enacted  regulations  concerning  the  keeping  and  sale  of  d3ma- 
mite,  powder  and  other  explosives.^^  Minnesota  prohibits  any  citi- 
len  or  subject  of  any  coimtry  with  which  the  United  States  is  at  war 
to  have  any  firearms,  explosives  or  the  ingredients  of  any  explosives 
in  his  possession,  or  to  hunt,  capture  or  kill  any  game  except  in  self 
defense.^  Vermont  makes  it  a  crime  to  have  in  one's  possession  plans 
of  fortifications,  camps  or  other  military  works.^** 

Aid  to  Dependents.  Prior  to  the  passage  of  the  military  insurance 
act  the  question  of  the  necessary  financial  assistance  to  indigent  de- 
pendents of  enlisted  or  drafted  men  was  of  first  rate  importance,  and 
several  states  enacted  laws  which  afforded  partial  and  temporary  re- 
lief. In  New  York  any  county,  city,  town  or  village  is  authorized  to 
provide  financial  aid  for  the  dependents  of  enlisted  men,^**  and  an  agency 
known  as  the  New  York  patriotic  fund  was  permitted  to  incorporate 
to  furnish  aid  to  the  dependents  of  recruits.^**  In  Maine  the  families 
oi  volunteers  are  supported  partially  by  state  aid  and  partially  by  aid 
.extended  by  cities,  towns  and  plantations,^'^  and  state  pay,  for  a  simi- 
lar purpose,  is  provided  for  soldiers  and  sailors  in  the  volunteer  serv- 
ice of  the  United  States."*  Vermont  authorizes  cities  and  towns  to 
appropriate  money  for  the  relief  of  dependent  families  of  members  of 
the  national  guard,  and  up  to  January  18,  1917,  state  pensions  were 
paid  to  the  dependents  of  the  members  of  the  national  guard."*    Laws 


"•Acta,  1917,  p.  351. 
»«« Acta,  1917,  p.  96. 
"»  Acta,  1917,  p.  22. 
"•Acta,  1917,  p.  41. 
"^  Acta,  1917,  p.  256. 
"•  Acta,  1917,  p.  2437. 
"•  Acta,  1917,  p.  459. 
"•Acta,  1917,  p.  311. 
»"  Acta,  1917,  p.  446. 


»"  Acta,  1917,  p.  407. 

"•  Acta,  1917,  pp.  651  and  839. 

"*  Acta,  1917,  p.  255. 

"»  Acta,  1917,  p.  903. 

»••  Acta,  1917,  p.  2726. 

»"  Acta,  1917,  p.  394. 

>"  Acta,  1917,  p.  396. 

"»  Acta,  1917,  pp.  108  and  466. 
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somewhat  similar  in  their  scope  permitting  any  public  officer  of  the. 
state  or  any  political  subdivision  thereof  to  serve  on  the  draft  boards 
and  providing  that  the  salaries  of  such  officers  as  well  as  their  jobs 
should  not  be  discontinued  or  interfered  with  while  performing  mili- 
tary duties  were  enacted  in  New  York*'®  and  New  Jersey.*** 

Schools.  In  New  York  children  are  released  from  school  attend- 
ance, without  loss  of  credit  or  standing  if  they  are  engaged  in  farm 
work.**^  In  Arizona  the  state  board  of  education  is  authorized  to  close 
all  educational  institutions  during  the  continuance  of  the  war  if  such 
action  be  deemed  essential.*^  In  Connecticut  high  school  pupils  over 
14  years  of  age  who  volimteer  and  are  accepted  for  farm  work  are  per- 
mitted to  reenter  school  without  loss  of  standing  if  they  maintain  the 
prescribed  food  standards.**^  In  Delaware  first  aid  to  the  injured  is 
required  to  be  taught  where  12  or  more  grades  are  maintained;**  in 
Minnesota  the  teaching  of  patriotism  is  required  in  all  schools;***  and 
in  New  Jersey  additional  instruction  was  provided  for  aliens.**' 

Banks  and  Insurance.  The  bank  laws  of  the  state  of  New  York 
prescribing  the  aggregate  amount  of  bank  deposits  and  reserves  on 
hand  were  amended***  to  meet  the  demands  of  war  finances;  and  the 
insurance  laws  of  New  York***  and  Minnesota*^®  were  amended  to 
authorize  the  insurance  of  property  against  bombardment,  explosion 
or  act  of  war  and  of  vessels  against  marine  losses  of  cargo. 

Intoxicaiing  Liquors.  A  few  states  have  taken  steps  to  eliminate 
the  sale  of  intoxicating  liquors  to  soldiers.  New  York  forbids  the  sale 
of  liquor  near  camps.*^*  Maryland  prohibits  the  sale  of  liquor  within 
two  miles  of  any  military  camp  and  authorizes  the  appointment  of  five 
special  police  to  patrol  the  dry  zone,  and  prohibits  the  sale  of  liquor 
entirely  within  Prince  George  county  after  November  1,  1917.***  In 
Vermont  no  license  of  the  second  class  for  the  sale  of  intoxicating 
liquor  can  be  granted  during  the  continuance  of  the  war.*** 

Moratorium  and  Stay  Laws.  A  few  states  have  provided  mora- 
torium and  stay  laws  whereby  suits  begun  against  enlisted  men  dur- 


"•  Acts,  1917,  pp.  2741,  2734  and  1358. 

««  Acts,  1917,  p.  883. 

i«Acts,  1917,  p.  2211. 

>"  Acts,  1917,  p.  282. 

'**  Acts,  1917,  p.  2425. 

»»  Acts,  1917,  p.  603. 

"'^  Acts,  1917,  p.  135. 


"» Acts,  1917,  p.  883. 

»"  Acts,  1917,  pp.  1354  and  1640. 

"•  Acts,  1917,  pp.  287  and  288. 

"•  Acts,  1917,  p.  414. 

»*»  Acts,  1917,  p.  1547. 

^^  Acts,  1917,  pp.  3  and  32. 

»*»  Acts,  1917,  p.  244. 


UKXBULTIVK  NOTBB  AND  BKVISW8 


87 


ing  the  war  are  to  be  su^ieiided  untfl  six  months  aftn-  the  war  has 
been  eoDdoded  and  by  viitiie  of  which  debts  due  cannot  be  collected 
during  the  continuance  of  the  war.  The  amount  of  pit^>6rty  owned  by 
enlisted  persons  and  exm^ited  from  attachment  was  increased.  Laws 
of  this  kind  were  oiacted  by  Maine/**  Maryland***  and  Oregon.*** 

Labor  Laws.  Vomont  authorircd  the  ccunmissioner  of  industries, 
with  the  ai^roval  of  the  govenuH-,  to  suspend  the  operation  of  the 
laws  relating  to  the  hours  of  emplojnQaent  <^  wmnen  and  children, 
during  the  continuance  of  the  war.**' 

Ifwoluniary  Labor,  Maryland***  and  West  Virginia***  provide  that 
the  govi^nor  may  ord^  all  aUe-bodied  male  persons  between  the  ages 
of  16  and  60,  not  otherwise  r^ularly  onployed,  to  be  put  to  work  on 
government  contracts. 

Discrimination  Against  ScUUers,    Laws  designed  to  prohibit 
crimination  against  soldiers  and  sailors  in  theatres,  skating 
puMic  ccmveyances,  inns,  hotels  and  other  public  meeting  places  were 
enacted  by  Maine***  and  Texas.*** 


Miacdlaneous,  A  large  number  of  miscellaneous  laws  were  enacted. 
Iowa  authorused  the  construction  of  armory  buildings  for  the  use  of 
reserve  oflScers  training  camps.  Massachusetts  empowered  the  adju- 
tant-general to  receive  any  aeroplane  donated  to  the  state.  Several 
states  have  provided  for  calling  retired  officers  back  into  active  serv- 
ice; some  amendment  was  made  in  the  laws  regulating  the  storage  of 
explosives;  and  provision  was  made  for  the  appropriation  of  real  estate 
for  military  purposes.  Illinois  authorised  the  state  council  of  de- 
fense to  issue  and  revoke  licenses  for  the  solicitation  of  war  relief  and 
charity  funds.  The  governor  of  Maine  is  authorized  to  commandeer 
buildings,  machinery,  equipment,  horses,  wagons,  automobiles,  aero- 
planes, railroad  equipment,  wharves,  ships,  boats,  fuel  and  gasoline 
for  use  in  war  purposes.  In  Maryland  the  governor  is  authorized  to 
declare  successive  legal  holidays  for  the  whole  state  or  any  county, 
city,  town  or  village  whenever,  in  his  judgment,  during  the  war,  the 
public  interest  demands  it;  and  provision  has  also  been  made  for 


>**Act«,  1917,  p.  391. 

>♦*  Acts,  1917,  pp.  50,  65  and  57. 

>*•  Acta,  1917,  p.  515. 

>«»  Acts,  1917,  p.  192. 

>*•  Acts,  1917,  p.  80. 


>«*  Acts,  Second  Extra  Session,  1917« 
p.  51. 

»»•  Acts,  1917,  p.  173. 

***  Acts,  Special  Session,  1917,  p.  20. 
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leasing  the  state  fishing  force  to  the  United  States.  Charleston  county. 
South  Carolina,  is  authorized  to  levy  a  special  tax  to  support  a  naval 
militia. 

Charles  Kettleborouqh. 
Indiana  Bureau  of  Legislative  Information. 

Legislative  Investigations.  Arizona.  The  appointment  of  three 
commissioners  to  compile,  revise  and  codify  the  school  laws  of  the 
state  of  Arizona  was  authorized  by  the  last  legislature.^  A  legisla- 
tive committee  was  also  provided  to  investigate  the  subject  of  the 
establishment  of  a  state  smelter  and  sampling  works  and  make  a 
report  to  the  next  Arizona  legislature.' 

California.  A  commission,  appointed  in  1915  to  investigate  the 
whole  problem  of  social  insurance,  filed  a  report  of  its  findings  and 
recommendations  with  the  1917  legislature.  Following  this  the  legis- 
lature of  1917  authorized  the  appointment  by  the  governor  of  another 
commission  to  continue  the  work  and  advise  the  next  legislature  con- 
cerning the  adoption  of  a  system  of  social  insurance.' 

Connecticut,  A  commission  of  public  welfare  was  provided  for  in 
Connecticut  to  investigate  the  advisability  of  creating  an  agricul- 
tural and  industrial  board,  old  age  pensions,  health  insurance,  pas- 
teurization plants,  free  employment  bureaus,  cooperative  societies 
and  pools,  experiments  and  dissemination  of  information  to  assist 
farmers  and  live  stock  growers,  reforestation,  loans  to  assist  the  pur- 
chase of  seed  and  fertilizer,  a  state  bureau  for  making  rural  loans, 
improvements  of  byways,  the  extension  of  telephone  and  power  com- 
panies' facilities  in  rural  districts,  hours  of  labor  and  minimum  wage. 
This  commission  will  report  to  the  next  general  assembly.* 

The  commission  authorized  in  1915  to  prepare  a  revision  of  the 
general  statutes  of  the  state  was  continued.* 

Delaware.  The  legislature  provided  for  the  creation  of  a  commis- 
sion to  study  educational  conditions  and  requirements,  to  unify  and 
revise  the  school  laws,  and  to  evolve  an  improved  and  more  efficient 
system  of  public  instruction  for  the  state.* 

Another  act  provided  for  a  drainage  commission  to  suggest  legis- 
lation to  the  next  general  assembly  looking  toward  the  consolidation 

1  Laws,  1917,  p.  176.  *  Laws,  1917,  p.  2335. 

« Laws,  1917,  p.  63.  »  Laws,  1917,  p.  2607. 

»  Laws,  1917,  p.  468.  •  Laws,  1917,  p.  628. 
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and  making  uniform  of  the  drainage  laws  of  the  state,  and  particularly 
to  investigate  the  proposition  of  drainage  by  county  supervision.^ 

A  commission  on  uniform  state  laws  was  also  authorized.' 

Florida.  The  legislature  provided  for  the  designation  of  nine  tax- 
payers, representing  all  industries  of  the  state,  to  ascertain  and  re- 
port to  the  next  I^islature  such  information  and  recommendations  as 
will  aid  in  drafting  a  measure  for  a  better  system  of  taxation.* 

A  special  committee  on  revenues  and  budget  served  during  the 
last  legislative  session  in  investigating  the  expected  revenues  of  the 
state  for  the  next  two  years  and  in  making  recommendations  as  to  any 
needful  changes  for  placing  the  appropriations  and  expenditures  of  the 
state  fimds  more  nearly  on  a  complete  budget  basis.^^ 

The  commission  appointed  in  1915  to  investigate  the  need  of  a 
state  institution  for  the  care  of  epileptics  and  feeble-minded  in  the 
state  was  continued  and  required  to  make  a  full  report  to  the  next 
legislature.^^ 

Idaho.  A  report  of  a  special  advisory  commission,  appointed  by 
the  Idaho  state  board  of  education  to  work  under  its  direction  in  re- 
vising the  course  of  study  and  consider  other  questions  concerning  the 
work  of  the  public  schools  of  the  state,  will  be  made  to  the  governor 
and  legislature  by  January,  1919.^' 

Illinois.  A  commission  for  the  study  of  the  conditions  of  industry 
in  which  women  are  engaged,  to  be  known  as  the  Illinois  industrial 
survey,  was  provided  for  and  will  report  to  the  governor  prior  to  the 
convening  of  the  nex;t  legislature." 

The  Illinois  pension  laws  commission  was  renewed,  to  investigate 
further  the  operation  of  all  pension  laws  heretofore  enacted  in  the 
state,  to  gather  all  further  available  information  as  to  the  present 
and  probable  future  cost  of  maintaining  the  funds  created  by  such 
laws  and  to  collect  all  further  information  in  regard  to  the  operation 
of  similar  laws  in  other  states  and  countries.  This  commission  will 
file  its  report  not  later  than  December  1,  1918.^^ 

Another  commission  authorized  was  a  health  insurance  commission 
which  is  to  investigate  sickness  and  accident  of  employees  and  their 
families  (not  compensated  by  workmen's  compensation  in  the  state  of 

'  Laws,  1917,  p.  890.  "  Laws,  1917,  p.  343. 

•  Laws,  1917,  p.  165.  "  Laws,  1917,  p.  436. 

»  Laws,  1917,  p.  345.  "  Laws,  1917,  p.  519. 

>•  Laws,  1917,  p.  339.  >«  Laws,  1917,  p.  641. 
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Illinois).  A  full,  final  report  of  this  commission  will  be  made  to  the 
general  assembly  in  1919.^^ 

The  mining  investigation  commission  of  the  state  of  Illinois  was 
renewed  by  the  l^islature,  to  investigate  the  methods  and  conditions 
of  mining  coal  in  the  state  with  special  reference  to  the  safety  of  human 
lives  and  property  and  the  conservation  of  coal  deposits.^* 

A  commission  to  revise  the  primary  election  laws  and  election  laws 
of  the  state  and  report  the  same  to  the  next  general  assembly  was 
authorized.^^ 

During  the  past  session  a  committee  conducted  an  investigation 
and  reported  on  the  problem  of  the  pollution  of  the  waters  of  Lake 
Michigan.^® 

Maine.  The  commissioner  of  agriculture  was  empowered  to  make 
a  study  of  the  methods  and  cost  of  marketing  farm  products  and 
purchasing  farm  supplies.^* 

Minnesota.  In  1916  a  special  commission  was  appointed  to  revise 
and  codify  the  laws  of  the  state  relating  to  children  and  report  recom- 
mendations to  the  governor.  This  commission  having  filed  its  re- 
port, a  special  joint  committee  was  appointed  by  the  1917  l^islature 
to  consider  the  recommendations  of  that  commission,  as  well  as  all 
other  bills  concerning  child  welfare.*® 

An  act  also  was  passed  providing  for  the  revision  and  codification 
of  the  game  laws  of  the  state.*^ 

Nebraska.  The  state  railway  commission  was  given  authority  to 
make  a  special  investigation  of  the  problem  of  car  shortage.^ 

Nevada.  A  committee  to  investigate  and  report  on  the  subject  of 
marriage  and  divorce  was  appointed  early  in  the  1917  legislative  ses- 
sion, to  present  its  report  to  that  session  if  practicable,  or  if  not  prac- 
ticable to  the  next  session.** 

New  Jersey.  A  commission  was  provided  to  investigate  the  condi- 
tions of  the  penal,  reformatory  and  correctional  institutions  of  the 
state,  which  will  report  to  the  legislature  in  1918  the  result  of  its^ 
research  and  recommendations  thereon.** 

A  commission  was  authorized  to  investigate  into  the  conditions  of 
institutions  of  the  state  which  come  under  the  supervision  of  the  de- 

»  Laws,  1917,  p.  488.  "  Laws,  1917,  p.  874. 

»•  Laws,  1917,  p.  599.  "  Laws,  1917,  p.  763. 

»^  Laws,  1917,  p.  805.  «  Laws,  1917,  p.  635. 

»»  Laws,  1917,  p.  812.  "  Laws,  1917,  p.  479. 

»» Laws,  1917,  p.  216.  "  Laws,  1917,  pp.  65,  989. 
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Mid  ecsreetnuJ  iMHitnUuns,  snd  mftbe  m  report  thereon  to  the  next 
jpgjwliljue.  ^Kcnl  attentaoB  wiD  be  giTcn  to  wmys  jmxI  meiaiis  of 
oentnfisii^  aadioritT  or  eontrol  over  mD  sndi  institutioiis.  tiie  trusfer 
of  himiip^  Mmd  all  odier  quoBtnis  of  betterment  and  inqxopement.* 

ProTBBQn  irms  made  for  a  onmmirraon  to  mTMt%ate  and  report  to 
the  1917  lopslatxire  on  tiie  8id>ject  of  the  hig^  cost  of  fivii^,^ 

The  jodidaiy  committoea  of  both  houses  of  the  lepdatore  are  to 
aB  a  joint  oGmimttee  to  make  a  survey  of  questioos  of  puUic 
and  to  in^wtigate  vkJationB  of  hiw  and  the  oonduct  of  any 
pofalic  official,  public  body,  department,  board  or  commission  and 
report  to  the  next  kspdature  the  resuh  of  its  surrey  together  with 

The  commisBion  anthoriaed  in  1916  to  revise  and  codify  the  statutes 
of  the  state  relating  to  cities  and  other  municipalities  was  continued, 
to  rerise  and  codify  the  statutes  relating  to  counties  and  otho*  statutes 
relating  to  goTemmental  functicNis  of  aU  municipalities  and  to  study 
the  operation  of  the  bilb  heretofore  reported  by  said  commission.^ 

The  cnmmJBRJon  appointed  in  1916  fcH*  the  investigation  of  the 
methods  employed  and  the  htws  wfaidi  govmi  the  finandng  of  munici- 
pal, sdiool  district  and  county  affairs  was  continued.** 

A  conmussion  to  be  known  as  the  pension  and  retiran^it  c(munis- 
sion  to  make  a  survey  of  the  subject  of  pensions  and  retiran^it  funds 
for  the  empfeyees  of  the  various  municipal,  county  and  state  govern- 
ments was  appointed  to  report  to  the  legislature  of  1917  or  scMne  future 
legislature.** 

S^ew  Mexico,  A  commission  to  investigate  the  possibilities  of  the 
reclamati<Mi  of  the  Rio  Grande  valley  and  cooperate  with  duly  author- 
iaed  authorities  iA  the  federal  government  and  the  states  of  Colorado 
and  Texas  in  p^orming  their  duties  is  required  to  report  to  the  gov- 
ernor not  later  than  December  31,  1918.*^ 

New  York.  It  was  provided  to  continue  the  work  of  a  joint  com- 
mittee of  the  legislature  to  investigate  and  inquire  into  the  report 
of  the  board  of  statutory  consolidation  on  the  simplification  of  the 
dvil  practice  in  the  courts  of  the  state  and  related  matters.^ 

»  Laws,  1917,  p.  992.  «•  Laws,  1917,  p.  1000. 

••  Laws,  1917,  p.  990.  '•  Laws,  1917,  p.  1001. 

*^  Laws,  1917,  p.  996.  »  Laws,  1917,  p.  304. 

"  Laws,  1917,  p.  997.  »  Laws,  1917,  p.  1113. 
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A  New  York  commission  acting  jointly  with  a  New  Jersey  commis- 
sion is  to  investigate  port  conditions  at  the  port  of  New  York  and 
recommend  the  most  effective  federal  and  state  legislation  which  they 
find  is  needed.** 

The  smface  railroad  situation  in  the  city  of  New  York  is  a  subject 
of  investigation  by  another  commission.*^ 

The  work  of  a  joint  legislative  committee  first  created  in  1915  to 
investigate  public  service  commissions  was  continued.*' 

North  Carolina.  A  joint  legislative  committee  was  authorized  to 
compile,  collate  and  revise  the  pubhc  statutes  of  North  Carolina  by 
the  time  of  meeting  of  the  next  general  assembly.** 

A  special  tax  commission  was  directed  to  make  an  investigation  of 
the^  subject  of  taxation  and  submit  plans  of  taxation  to  the  next  gen- 
eral assembly.*^ 

North  Dakota.  A  public  welfare  commission  was  created  to  investi- 
gate the  economic,  moral  and  social  condition  of  women  and  child 
workers  in  the  state.** 

A  special  committee  to  investigate  and  report  on  legislation  neces- 
sary for  the  reUef  of  floods  was  provided.** 

A  boundary  drainage  commission  was  authorized  to  act  with  simi- 
lar commissions  from  adjoining  states  to  inv^tigate  methods  and  sys- 
tems of  drainage  and  reclamation  on  boundary  line  waters  between 
North  Dakota  and  other  states  and  to  investigate  and  report  the  best 
methods  of  effecting  mutual  cooperation  between  drainage  districts  or 
drainage  boards  of  North  Dakota  and  other  states.*® 

Ohio.  A  special  commission  was  provided  to  conduct  an  investiga- 
tion on  the  subjects  of  health  insurance,  sickness  prevention  and  old- 
age  insurance.*^ 

The  township  laws  are  to  be  revised,  and  recodified  by  a  commis- 
sion appointed  for  that  purpose.^  Another  commission  is  provided 
to  consolidate  and  codify  the  ditch  laws  of  Ohio.**  Still  another  com- 
mission is  to  investigate  the  subject  of  election  laws  and  revise  and 
recodify  the  election  laws  of  the  state.**  All  three  of  these  conunissions 
are  required  to  file  reports  with  the  governor  by  January  1,  1918. 

"  Laws,  1917,  p.  1325.  "  Laws,  1917,  p.  85. 

»*  Laws,  1917,  p.  2370.  <•  Laws,  1917,  p.  98. 

»  Laws,  1917,  p.  2497.  <»  Laws,  1917,  p.  520. 

«•  Laws,  1917,  p.  517.  «  Laws,  1917,  p.  772. 

»^  Laws,  1917,  p.  640.  *»  Laws,  1917,  p.  611. 

"  Laws,  1917,  p.  245.  *<  Laws,  1917,  p.  778. 
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Oregon.  A  committee  was  appointed  to  investigate  the  question 
of  operating  the  state  industrial  accident  conmiission  without  state 
aid  and  also  of  making  the  workmen's  compensation  law  compulsory.^ 

The  state  board  of  control  was  authorized  to  appoint  a  committee 
to  visit  all  private  and  public  institutions  of  the  state  having  charge 
and  control  of  minors  and  of  dependent,  delinquent;  incorrigible  and 
subnormal  children  in  order  to  discover  the  causes  and  work  out 
ameliorative  legislation.^ 

A  commission  to  investigate  the  several  offices,  boards,  commis- 
sions and  departments  of  state  as  to  scope,  nature  and  importance  of 
the  different  branches  of  the  work  of  each,  and  make  recommendations 
concerning  consolidation,  economy  and*  efficiency,  was  provided  to 
work  during  the  biennium  preceding  the  next  legislative  session.^' 

A  special  committee  was  authorized  to  work  on  an  investigation  of 
the  problem  of  unemplo3anent  and  poverty  in  Or^on.^* 

The  justices  of  the  supreme  court  of  Oregon  were  empowered  to 
appoint  a  conunission  on  law  reform  to  investigate  and  report  to  the 
next  l^;islative  assembly  a  plan  for  the  revision  and  improvement  of 
judicial  administration,  practice  and  procedure.^* 

Pennsyloania.  The  appointment  of  a  conunission  was  authorized 
for  the  investigation  of  sickness  and  accidents  not  compensated  by 
workmen's  compensation.^  Another  commission  was  provided  to  sub- 
mit a  revised  penal  code.^^  The  investigation  of  insurance  laws  and 
the  submission  of  drafts  of  legislation  is  to  be  undertaken  by  a  special 
commission  ,***  and  another  special  commission  was  appointed  to  in- 
vestigate prison  systems  and  correctional  institutions  and  to  recom- 
mend l^islation.^  The  existing  banking  laws  are  to  be  codified  by  a 
commission  authorized  for  that  purpose.^ 

Souih  Dakota,  A  state  survey  of  the  public  educational  system  of 
South  Dakota,  including  aU  schools  and  educational  institutions  sup- 
ported by  public  funds,  was  authorized  to  determine  the  efficiency  of  the 
present  system." 

An  investigating  committee  will  report  to  the  next  legislature  on 
the  advisability  of  building  and  operating,   within  or  without  the 

*»  Laws,  1917,  p.  940.  *»  Laws,  1917,  ch.  368. 

«•  Laws,  1917,  p.  941.  »«  Laws,  1917,  ch.  417. 

*»  Laws,  1917,  p.  958.  »»  Laws,  1917,  ch.  409. 

*•  Laws,  1917,  p.  959.  »<  Laws,  1917,  ch.  416. 

"  Laws,  1917,  p.  939.  »»  Laws,  1917,  p.  307. 
*•  Laws,  1917,  ch.  414. 
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state,  terminal  elevators  and  warehouses  owned  by  the  state,  and  for 
building  and  operating  of  state-owned  flour  mills  and  state-owned 
packing  plants  within  the  state.'^ 

A  commission  authorized  to  investigate  the  advisability  and  prac- 
ticability of  state-owned  and  operated  coal  mines  is  to  report  to  the 
next  legislature/^ 

Provision  was  made  for  a  commission  to  make  a  complete  revision 
of  the  codes  and  statutes  of  South  Dakota.^^ 

Ut€Lh.  The  water  rights  commission  is  to  investigate  irrigation  and 
water  right  conditions  throughout  the  state  and  also  other  states 
with  a  view  to  ascertaining  what  changes  in  the  present  irrigation  and 
water  rights  laws  of  Utah  ar^  expedient  and  desirable.^* 

A  special  commission  will  compile  and  annotate  the  laws  of  Utah 
and  make  such  recommendations  to  the  next  legislature  as  it  deems 
necessary  to  improve,  harmonize  and  simplify  the  laws.^ 

Vermont.  A  joint  judiciary  committee  was  constituted  a  special 
joint  committee  to  which  was  referred  the  report  of  the  commissioner 
appointed  in  1915  to  prepare  and  submit  a  revision  of  the  laws  of  the 
state." 

A  commission  will  consider  the  matter  of  a  public  barge  terminal 
at  the  port  of  Burlington  on  Lake  Champlain.*' 

Washington.  Under  an  act  creating  the  office  of  the  director  of 
farm  markets  and  relating  to  the  production  and  marketing  of  farm 
products,  that  office  is  authorized  to  investigate  and  report  annually 
on  the  methods  of  commission  merchants,  the  feasibiUty  of  direct 
dealing  between  producers  and  consumers  through  the  agency  of  the 
parcel  post  and  mail  order  methods,  problems  of  farm  labor  and 
methods,  delays  and  charges  in  the  transportation  of  farm  products.^ 

West  Virginia.  Under  an  act  creating  in  the  state  department  of 
agriculture  a  bureau  of  markets,  this  bureau  is  required  to  investigate 
the  cost  o£  food  production  and  marketing  in  all  its  phases.^ 

Arthur  Connors. 

Indiana  Bureau  of  Legislative  Information. 

*•  Laws,  1917,  p.  61.  "  Laws,  1917,  p.  431. 

"  Laws,  1917,  p.  203.  "  Laws,  1917,  p.  439. 

»•  Laws,  1917,  p.  204.  «  Laws,  1917,  p.  471. 

»» Laws,  1917,  p.  108.  •*  Laws,  1917,  p.  44. 
••  Laws,  1917,  p.  23. 
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Sttir  T.  SesnsofctA  Bb^  Book  aad  Sutknar  Col  ^Mi^ 
Jidhr  fl  1917,  76  So.  2SS  .  A  Itw  fori^iddiz^  c«mtT  bmnk  of 
waapannsKc^  -u^  In  ooctncss  for  «3;a2MDenr  to  jar  biddos  miio  hty  boC 
«f  ihe  suae  ^  %  rcMsaoMt  poKre  i«f:ubuiOB  deaip>gd  lo 
fiupr  tibi2  iiM»e  viw  do  vwk  for  tbe  scftte  ^luJl  be  wnfirythk  to 
tiie  jK»e£niaB  of  iis  fioarts.  Its  idect  iqMn  mterstale  i<— maie  is 
madrauJ  to  fXMBStasie  uiidiie  iptetfeicuce  vidi  sQeb  ecMBUiciie. 
■ser  or  ftttaoDcr  Ikts  anj  ccMKAiimioDjJ  riii^il  to  vwk  for 
1^  ioaae  iboee  i^iizis:!  vfaom  the  stJOute  diserimmAtesi  camiot  daim 
v^Mi  AeiT  ^iiflggL^  joftd  immumtMs:  jis  dtuecs  kaiv  been  impftiKd. 
«r  iia2  livT  kmi^  been  deprived  of  fibertr  or  ptopenr  without  due 
of  }mv  or  decieid  the  equjJ  proteriion  of  ibe  lav. 


InUTMhi»§  Li^fuerti — Ctm^htfumclsfy  ^if  Prti^ibMim  Std^iU^  Pine 
T.  GomDonveahii  AlffiiiU.  ScfKcmber  2CL  1917.  93  SL  £.  dS2^.  The 
prohibitMm  sumte  of  YirgEDia,  passed  in  191&  was  an  elaborate  act 
forbtddinf  ifae  manufacture^  sale,  keepinic  for  sale  of  intoxicatiQi: 
iMiaoffs.  as  wdl  as  scTrral  inddental  acts,  and  proriduig  machinenr  for 
eBforKmest.  The  ralidhy  of  this  law  was  attacked  on  the  ground 
that  the  prohibition  clause  of  the  state  constitution  iHOvided  mere^ 
that  the  fesMral  aasembhr  should  have  full  power  to  enact  laws  *'pro- 
faftftiag  the  manufacture  or  sale  of  intoxicatii^s  liquorsL**  No  express 
aatboritT  is  given  to  forbid  "  keeping  for  sale""  or  anything  else  except 
mamifactunng  and  selling.  On  the  theory  that  the  enumeration  of 
certain  power?  is  the  exclusion  of  others  it  was  arg\ied  that  the  legist 
hrore  had  exceeded  the  limits  of  its  authority  in  passing  the  act  in 
question.  The  court  decided  that  the  constitutional  clause  cited  is 
pormisBTe  only  and  does  not  operate  to  take  away  any  of  the  absolute 
power  of  the  legislature  over  the  whole  subject  of  intoxicating  liquors. 

03 
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Jurisdiction — Crime  of  Commander  of  Public  Vessel  of  Friendly  Nor 
tion  in  American  Port.  United  States  v.  ThieHchens  (U.  S.  District 
Qourt,  March,  1917,  243  Fed.  419).  The  defendant  was  the  com- 
manding officer  of  a  Gterman  cruiser  in  an  American  port  prior  to  the 
outbreak  of  war  with  Germany.  He  was  indicted  for  violation  of  the 
federal  white  slave  act  and  also  for  smuggling.  He  contended  that  as 
commander  of  a  public  armed  vessel  of  a  friendly  nation  he  was  not 
subject  to  the  jurisdiction  of  the  courts  of  this  country.  The  court 
decided,  however,  that  the  immunity  claimed  extends  only  to  the  acts 
of  such  an  officer  while  acting  in  his  official  capacity  as  an  agent  of  his 
government.  To  claim  that  the  defendant  was  acting  as  a  German 
commanding  officer  in  violating  the  white  slave  act  ''lends  dignity  to 
an  absurdity."  Nor  was  there  evidence  to  show  that  he  was  acting  for 
his  government  in  smuggling.  The  United  States  court  was  held  to 
have  jurisdiction  over  him. 

Minimum  Wage — Constitutionality.  State  v.  Crowe  (Arkansas, 
June  4, 1917, 197  S.  W.  4).  The  Arkalnsas  minimum  wage  law  required 
the  payment  of  $1.25  per  day  to  female  workers  having  six  months  ex- 
perience in  any  line  of  industry  and  $1  per  day  to  those  with  less  ex- 
perience. This  law  does  not  violate  the  due-process  clause  of  the 
fourteenth  amendment  by  unduly  interfering  with  the  freedom  of  con- 
tract of  employers  and  employees.  Two  lines  of  cases  are  reUed  upon 
in  support  of  this  view.  In  the  first  group  are  the  decisions  upholding 
limitations  of  the  hours  of  labor  of  women.  In  the  second  place,  the 
cases  holding  valid  laws  forbidding  the  employment  of  women  in  saloons 
indicate  that  the  police  power  may  resort  to  various  discriminations  in 
behalf  of  women.  The  court  takes  judicial  notice  of  the  fact  that  the 
health  and  morals  of  women  as  well  of  the  virility  of  their  children  are 
jeopardized  by  insufficient  wages.  All  the  arguments  in  support  of  the 
laws  limiting  the  hours  of  labor  of  women  apply  with  equal  force  to  a 
minimum  wage  statute. 

Monopoly  under  Sherman  Act — Selling  Losing  Business  to  Sole  Com- 
petitor. American  Press  Association  v.  United  States  (U.  S.  District 
Court,  August  25,  1917,  245  Fed.  91).  It  is  not  a  violation  of  the 
Sherman  Act  for  a  corporation  which  is  running  a  losing  business  to 
sell  that  business  to  its  only  competitor  in  the  field  instead  of  disposing 
of  its  plant  as  junk.  '*Not  every  joinder  of  competing  businesses  or 
acquisition  of  instrumentalities  that  have  been  used  in  competition  is 
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Bkiae  restraint  of  tnde  or  a  craitioo  of  a  moaopoh'/*    The  rule  of 
EssKt  be  applied  in  such  cases  and  the  best  way  of  testing  the 
rr  of  such  an  act  is  by  the  u^ory  to  the  public  which  it  in- 
lOLT^B.    Xo  such  injury  could  be  shown  in  this  case. 


Pitoii£  Utilitjf—CaiUm  Gm — Illegal  difcrimineUion  aanrng  patnms. 
TalL^eee  OH  and  Fertiliier  Co.  t.  HoUoway  Alabama.  June  21.  1917, 
76  :^.  434  .  It  is  unlawful  for  the  owner  of  a  cotton  gin  who  under- 
tjkkies  Co  fin  for  the  public  to  refuse  to  gin  the  cotton  of  persons  who 
lefane  to  sell  him  the  seed.  A  commercial  cotton  gin  is  a  public  utility 
azid  «ub;<ct  to  regulation  by  the  state.  The  practice  described  amounts 
to  dsxnminatioQ  among  the  patrons  of  the  gin  and  also  tends  to  create 
a  vimzil  monopoly  of  the  cotton  seed  bosineas.  It  is  contrary  to  pub- 
he  poocy  and  may  be  permanoitly  ei^oined. 

Bsral  Crvdif— Cofufihifumaliry.  Schaaf  v.  South  Dakota  Rural 
Credit  Board  South  Dakota,  October  27. 1917.  IM  N.  W.  964^  The 
SoGth  Dakota  rural  credits  law  of  1917  was  passed  under  authority  of 
a  eoQstitutional  amendment  adopted  the  year  before  rdating  to  that 
suC'jeci.  While  this  amendment  was  necessary  to  make  such  an  act 
cc-cfatutionally  possible  it  had  the  effect  of  remoTing  completely  the 
co&stituL£c>caI  disabilities  which  previously  ejdsted.  The  nature  of  the 
rural  credits  system  indicates  the  absence  of  any  intention  to  bring 
lis  c«pera:ion  within  the  scope  of  the  $100,000  state  debt  limit.  The 
dadszfcaiioa  of  the  land  in  the  state  into  urban  and  rural  and  the 
estac-tishment  of  a  rural  credits  s\-stem  which  directlv  henetts  onlv  the 
latter  class  of  land  is  not  arbitrary  and  unreasonable  discrimination 
and  does  not  deny  to  urban  citizens  the  equal  protection  of  the  law. 


T€ac.^.€T4'  Pffitiom  arui  Ir^surafiCt — Cor»^ituti<''^u2lity,  State  v.  Hauge 
Xorth  E>akota.  July  2S.  1917,  164  X.  W.  2S9  .  The  act  in  question 
requL-rd  the  county  treasurer  to  set  aside  from  the  ''county  tuition 
fund"  ten  cents  for  each  child  of  school  age  in  the  county,  to  be  sent 
to  the  state  treasurer  to  constitute  a  teachers'  pension  and  insurance 
fund.  This  is  not  an  unconstitutional  diversion  of  local  funds  to  a 
general  state  purpose  since  the  county  school  moneys  are  raised  by  the 
state  ta.xing  power  and  are  subject  to  state  control.  There  is  ample 
authonty.  supported  by  long  continued  usage,  that  money  paid  cut 
in  pensions  is  spent  for  a  public  purp<:^5e  and  teachers*  rxnsior.^  n'e 
further  justified  as  stiitable  aids  in  the  maintenance  of  tho  puMiv:  scr. .x>I 
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system.  They  are  to  be  regarded  as  additional  salary  allowances  to 
public  servants  and  are  not  forbidden  by  the  constitutional  prohibi- 
tion against  donations  of  state  money  to  individuals. 

War  Problems.  Conscription  Act — ConstitiUioncdity.  United  States 
V.  Sugar  (U.  S.  District  Court,  July  10,  1917,  243  Fed.  423) ;  Story  v. 
Perkins  (U.  S.  District  Court,  August  20,  1917,  243  Fed.  997).  These 
cases  uphold  the  constitutionality  of  the  conscription  act.  In  the 
case  of  United  States  v.  Sugar  the  court  considers  and  disposes  of  a 
rather  wide  range  of  attacks  upon  the  validity  of  the  law.  In  the  first 
place  conscription  does  not  subject  the  drafted  man  to  "involuntary 
servitude."  The  thirteenth  amendment  is  aimed  at  enforced  labor 
between  individuals  and  does  not  forbid  the  compelling  of  public  serv- 
ice to  the  state.  It  is  useless  to  urge,  in  the  second  place,  that  the 
exemptions  provided  for  by  the  act  make  it  class  legislation  since  there 
is  no  constitutional  prohibition  against  class  legislation  by  the  national 
government.  Third,  it  is  unnecessary  that  any  appeal  should  lie  to  the 
civil  courts  of  the  United  States  from  the  decisions  of  the  draft  exemp- 
tion boards  since  those  boards  are  military  courts  and  the  authority 
to  organize  them  comes  from  the  grant  of  congressional  power  over  the 
army  and  navy  rather  than  from  the  judicial  article  of  the  Constitution. 
Fourth,  the  statute  does  not  confer  legislative  and  judicial  power  on 
the  President  but  merely  empowers  him  to  fill  in  the  details  of  a  law 
already  complete  in  order  to  make  it  practically  effective.  In  the 
fifth  place,  the  conscription  act  did  not  involve  an  exercise  of  power 
not  granted  to  congress  by  the  Constitution  since  it  establishes  compul- 
sory military  service,  inasmuch  as  conscription  is  a  reasonable  means  of 
exercising  the  specifically  delegated  power  to  raise  and  support  armies. 
Finally,  the  act  does  not  contravene  the  clause  of  the  Constitution 
allowing  congress  to  call  forth  the  militia  "to  execute  the  laws  of  the 
union,  suppress  insurrections,  and  repel  invasions."  It  does  not  call 
forth  the  militia  but  instead  it  drafts  the  members  into  the  national 
army  and  discharges  them  from  the  militia.  This  the  national  gov- 
ernment has  a  right  to  do  despite  the  previous  membership  of  the 
drafted  men  in  the  national  guard. 

The  opinion  of  the  case  of  Story  v.  Perkins  touches  briefly  upon  the 
first  and  last  points  just  mentioned  and  in  addition  considers  the  ob- 
jection that  the  conscription  act  deprives  a  person  of  his  common  law 
right  to  remain  within  the  realm.  It  is  pointed  out  that  an  act  of  con- 
gress cannot  be  declared  void  because  it  is  inimical  to  the  conmion 
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law  since  the  only  limits  upon  congressional  authority  are  to  be  found 
in  the  Constitution.  The  Constitution  gives  congress  the  right  to  raise 
and  support  annies  and  that  power  is  plenary. 

On  January  7,  1918,  the  United  States  Supreme  Court  handed  down 
a  unanimous  decision  upholdiug  the  selective  conscription  law. 

Draft  Exemption  Boards — Habeas  Corpus  to  Review  Decision  of. 
United  States  v.  Heybum  (U.  S.  District  Court,  October  13,  1917,  245 
Fed.  360).  The  civil  courts  will  not  interfere  with  the  findings  of  a 
lawful  miUtary  tribunal  by  issuing  a  writ  of  habeas  corpus  unless  it  is 
clear  that  there  has  been  ''want  of  jurisdiction,  usurpation  of  power, 
or  arbitrary  denial  of  rights."  The  draft  exemption  boards  have  been 
created  for  the  purpose  of  deciding  important  questions  of  fact  relat- 
ing to  the  administration  of  the  conscription  act.  They  possess  inde- 
pendent jurisdiction.  The  writ  of  habeas  corpus  cannot  be  made  a 
substitute  for  a  writ  of  error.  The  fact  of  citizenship  here  disputed 
is  a  fact  which  can  be  detennined  as  well  by  the  exemption  board  as 
by  any  other  tribunal  and  there  is  no  reason  why  the  court  should  exer- 
cise in  regard  to  that  question  an  appellate  jurisdiction  which  has  not 
been  conferred  upon  it. 

Enemy  Aliens — Their  Right  to  Sue.  Speidel  v.  N.  Barstow  Co. 
(U.  S.  District  Court,  July  27,  1917,  243  Fed.  621);  Rothbarth  v. 
Herzfeld  (N.  Y.  Sup.  Ct.  App.  Div.,  November  9,  1917,  167  N.  Y. 
Supp.  199);  Taylor  v.  Albion  Lumber  Co.  (California,  October  19, 
1917,  168  Pac.  348).  These  cases  are  alike  in  holding  that  when  the 
plaintiff  in  litigation  begun  before  the  outbreak  of  war  becomes  an 
enemy  alien  the  case  should  be  suspended  until  the  close  of  the  war 
but  not  dismissed.  In  Speidel  v.  N.  Barstow  Co.  the  plaintiffs  were 
four  partners,  two  of  them  enemy  aliens  residing  in  Germany  and  two 
enemy  aliens  living  in  this  country.  The  action  was  for  the  infringe- 
ment of  a  patent.  The  court  does  not  decide  whether  the  resident 
enemy  aliens  would  have  the  right  alone  to  prosecute  the  suit.  The 
monopoly  granted  by  a  patent  is  not  divisible  into  parts  and  to  sus- 
pend the  suit  for  two  of  the  plaintiffs  while  allowing  the  other  two  to 
proceed  would  subject  the  defendant  to  two  suits,  one  now  and  one 
at  the  close  of  the  war.  Accordingly  the  suit  as  a  whole,  affecting  all 
the  plaintiffs,  is  suspended  during  the  war.  In  the  case  of  Rothbarth 
V.  Herzfeld  it  is  pointed  out  that  it  is  unnecessary  to  have  a  trial  on 
the  special  issue  of  the  alien  enemy  character  of  the  plaintiff  in  an 
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action.  The  court  is  at  liberty  summarily  to  suspend  the  case  as 
soon  as  it  becomes  convinced  that  the  plaintiff  is  an  alien  enemy. 
In  Taylor  v.  Albion  Lumber  Co.  an  enemy  alien  was  plaintiff  in  error 
in  action  for  damages  and  before  the  outbreak  of  war  had  secured  a 
reversal  of  the  judgment  of  the  court  below  and  an  order  for  new 
trial.  To  dismiss  the  suit  outright  on  the  ground  of  the  alien  enemy 
character  of  the  plaintiff  would  be  |n  effect  an  aflSrmance  of  a  judgment 
already  declared  by  the  appellate  court  to  be  erroneous.  The  case 
was  accordingly  suspended  for  the  period  of  the  war. 

Enemy  Aliens — As  Shareholders  in  Domestic  Corporation.  Fritz 
Schulz,  Jr.,  Co.  V.  Raimes  and  Co.  (New  York,  Supreme  Court,  July 
19,  1917, 166  N.  Y.  Supp.  567).  The  plaintiff  is  a  New  Jersey  corpora- 
tion. It  has  fifty  shares  of  stock,  fortynseven  of  which  are  owned  by 
enemy  aliens  resident  in  Germany.  Three  of  the  four  directors  are 
either  American  citizens  or  have  taken  out  first  papers  to  become 
such.  The  case  involves  the  right  of  this  corporation  to  sue  in  an 
American  court  during  the  war.  After  a  careful  examination  of  authori- 
ties the  court  decides  that  the  courts  of  this  country  have  almost 
unanimously  regarded  a  corporation  as  an  entity  separate  and  apart 
from  the  incorporators.  If  all  the  shareholders  and  oflBcers  of  the 
corporation  were  enemy  aliens  resident  abroad  it  would  doubtless  be 
impossible  for  it  to  continue  to  act  as  a  corporation  or  distribute  profits, 
but  so  long  as  the  directors  and  manager  are  resident  in  this  country 
and  able  to  control  its  affairs  there  is  no  ground  upon  which  the  plain- 
tiff corporation  can  be  denied  its  right  of  access  to  the  courts. 

Home  Defense  Guards — Right  to  Ithcorporate.  In  re  Proposed  Incor- 
poration of  Long  Beach  Defense  Guards  (New  York,  Supreme  Court, 
July  16,  1917, 166  N.  Y.  Supp.  459).  This  case  denies  the  right  of  the 
so-called  home  defense  guards  to  incorporate  under  the  New  York 
statutes.  First,  a  membership  corporation  may  not  be  formed  for 
any  purpose  for  which  a  corporation  may  be  created  under  any  other 
general  law.  The  home  defense  guards,  as  part  of  the  reserve  miUtia 
of  the  state,  are  subject  to  organization  and  regulation  as  the  governor 
of  the  state  may  direct.  Second,  there  is  a  provision  of  the  military 
law  of  the  state  forbidding  any  body  of  men  with  enumerated  excep- 
tions from  "associating  themselves  together  as  a  military  company  or 
organization."  Finally,  the  military  law  forbids  the  incorporation  of 
any  body  of  men  under  a  name  which  would  mislead  persons  into  be- 
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lieving  that  such  corporation  is  connected  with  the  natibn(|I  guard  or 
naval  militia.  The  name  of  the  proposed  corporation  is  h^^-t6  be  thus 
misleading.  *•'      /    , 


.  •*•'•. 


Seditious  Publications — Exclusion  from  Mails.  Masses  Publishiiig 
Co.  V.  Patten  (U.  S.  District  Court,  July  24,  1917,  244  Fed.  635;  cdso 
U.  S.  Circuit  Court  of  Appeals,  August  6,  1917,  245  Fed.  102);  Jeffer- 
sonian  Publishing  Co.  v.  West  (U.  S.  District  Court,  August  29,  1917, 
245  Fed.  585).  These  cases  involve  the  right  of  the  postal  authorities 
to  exclude  from  the  mails  under  the  provisions  of  the  Espionage  Act 
certain  publications  alleged  to  be  within  the  prohibitions  of  that  law. 
The  district  court  in  the  Masses  Publishing  Co.  v.  Patten  case  decided 
that  the  periodical  in  question  was  not  in  the  non-mailable  class.  It 
pointed  out  that  the  question  raised  was  not  what  congress  might  do 
in  the  way  of  establishing  a  press  censorship  but  what  it  had  actually 
done.  The  Espionage  Act  allows  the  exclusion  from  the  mails  of  mat- 
ter containing  false  statements  for  the  purpose  of  interfering  with  the 
military  success  of  the  United  States,  statements  which  will  cause  in- 
subordination, disloyalty  or  mutiny,  or  which  wilfully  obstruct  re- 
cruiting or  enlistment.  The  cartoons  and  articles  which  the  govern- 
ment objected  to  could  not  be  called  false  since  they  were  in  the  nature 
of  expressions  of  opinion.  There  was,  furthermore,  no  direct  incite- 
ment to  insubordination,  disloyalty,  or  resistance  to  the  draft  or  any 
direct  effort  to  obstruct  enlistment.  It  is  direct  incitement  which  the 
law  condemns  and  not  indirect.  On  this  theory  articles  which  ex- 
pressed admiration  of  those  who  were  in  prison  for  resisting  conscription 
were  held  not  to  be  in  violation  of  the  law  since  there  is  a  difference 
between  voicing  esteem  and  advising  emulation.  The  circuit  court  of 
appeals,  however,  in  reviewing  the  case,  did  not  take  this  view.  It 
pointed  out  that  "it  is  at  least  arguable  whether  there  can  be  any  more 
direct  incitement  to  action  than  to  hold  up  to  admiration  those  who  do 
act,"  and  concluded  that  indirect  incitement  to  disloyalty  or  resistance 
was  clearly  within  the  prohibition  of  the  statute.  It  further  declared 
that  there  was  a  strong  presumption  in  favor  of  the  correctness  of  the 
interpretation  placed  upon  the  law  by  the  postmaster  general  and  in  the 
present  case  there  was  not  sufficiently  clear  ground  for  overruling  him. 
In  Jeffersonian  Publishing  Co.  v.  West  the  action  of  the  postal  authori- 
ties was  upheld  in  a  somewhat  fervid  opinion  presenting  no  unique 
features. 
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Woman  .SuGEflige  Cases.    Municipal  Suffrage  in  Home  Rule  CiHes. 

State  v..T<^ch  (Ohio,  April  3,  1917,  117  N.  E.  173).    A  municipality 

adoptjnga- home  rule  charter  may  incorporate  in  it  a  provision  allow- 

-.iJi^.wTSmen  to  vote  in  municipal  elections.    This  is  true  in  spite  of  the 

:  .fdct  that  the  state  constitution  stipulates  that  ''white  male  citizens" 

may  vote. 

The  power  of  a  home  rule  city  thus  to  regulate  municipal  suffrage 
qualiiScations  rests  upon  the  analogy  of  the  school  suffrage  cases.  An 
early  Ohio  decision  upheld  the  right  of  the  legislature  to  allow  women 
to  vote  in  school  elections  on  the  ground,  first,  that  school  officers  were 
not  mentioned  in  the  state  constitution,  and  second,  that  that  docu- 
ment gave  the  legislature  full  power  to  establish  and  maintain  a  com- 
mon school  system.  If  this  case  is  sound,  as  is  indicated  by  an  over- 
whelming weight  of  authority,  then  for  the  same  reasons  the  grant 
to  cities  by  the  constitution  itself  of  authority  over  all  mimicipal 
affairs  would  seem  to  include  the  right  to  regulate  the  qualifications  of 
voters  in  municipal  elections  which  are  not  provided  for  by  the  con- 
stitution. The  court  was  asked  to  uphold  the  power  in  question  on 
the  theory  that  the  legislature  may  determine  the  suffrage  qualifica- 
tions for  all  elections  not  specifically  mentioned  in  the  constitution 
and  that  the  city  is  here  acting  in  the  place  of  the  legislature.  It  de- 
clined, however,  to  affirm  or  deny  the  soimdness  of  this  doctrine,  pre- 
ferring to  base  its  decision  upon  the  less  controverted  ground  above 
stated.  An  elaborate  dissenting  opinion  is  appended  to  that  of  the 
majority. 

Suffrage  by  Legislative  Grant  for  Extraconstitutional  Offices.  Board 
of  Election  Conunissioners  of  City  of  Indianapolis  v.  Knight  (Indiana, 
October  26,  1917,  117  N.  E.  565).  The  "Partial  Suffrage  Act"  of  In- 
diana, passed  in  May,  1917,  purported  to  confer  upon  women  the  right 
to  vote  for  all  officers  and  questions  not  mentioned  in  the  state  consti- 
tution but  provided  for  by  statute.  A  taxpayer's  action  to  enjoin  the 
enforcement  of  the  act  alleged  its  unconstitutionality.  In  holding  the 
statute  invalid  the  supreme  court  of  Indiana  has  added  an  important 
decision  to  what  now  seems  to  be  the  weight  of  authority  in  an  exceed- 
ingly interesting  conflict  of  law. 

The  issue  raised  in  this  case  is  briefly  this:  Does  a  clause  of  the 
state  constitution,  defining  suffrage  qualifications  in  terms  of  male 
citizenship  and  residence,  prevent  the  legislature  from  extending  to 
women  the  right  to  vote  in  elections  not  provided  for  or  mentioned  in 
the  constitution  but  created  by  the  legislature  itself? 
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The  argument  supporting  the  right  of  the  legislature  to  confer  this 
partial  suffrage  upon  women  ran  something  as  follows:  The  constitu- 
tional clause  providing  for  male  suffrage  is  not  a  grant  to  the  legisla- 
ture of  power  it  would  otherwise  lack  but  merely  a  limitation  upon  its 
otherwise  unlimited  authority  in  the  matter  of  suffrage  qualifications. 
It  is  a  restriction,  furthermore,  only  in  respect  to  the  offices  and  ques- 
tions specifically  mentioned  in  the  constitution.  Accordingly  the 
clause  in  the  Indiana  constitution  giving  male  citizens  the  suffrage 
''in  all  elections  not  otherwise  provided  for  by  this  Constitution" 
actually  means  that  the  male  monopoly  of  the  right  to  vote  exists  only 
"in  all  elections  mentioned  in  this  Constitution  and  not  otherwise  pro- 
vided for  by  it,"  and  that  the  legislature  may  fix  suffrage  qualifications 
to  suit  itself  in  all  other  elections.  This  position  was  alleged  to  be 
further  strengthened  by  another  clause  which  stipulated  that  ''all 
officers  whose  appointments  are  not  otherwise  provided  for  in  this 
Constitution  shall  be  chosen  in  such  manner  as  now  is,  or  hereafter 
may  be,  prescribed  by  law." 

These  arguments  found  no  favor  with  the  Indiana  court.  Its  opinion, 
invalidating  the  suffrage  law,  may  be  summarized  under  five  main 
heads.  First:  The  constitutional  clause  defining  suffrage  qualifica- 
tions is  an  exception  to  the  usual  rule  that  state  constitutional  pro- 
visions are  restrictions  on  legislative  power  rather  than  grants  of  au- 
thority. This  clause  is  the  source  of  the  power  of  the  legislature  to 
make  laws  regarding  the  right  to  vote  and  that  body  has  no  power 
over  suffrage  qualifications  which  is  not  authorized  by  or  is  in  con- 
ffict  with  this  provision.  Second:  The  constitution  does  state  that 
officers  whose  appointments  are  not  otherwise  provided  for  in  the  con- 
stitution shall  be  chosen  "in  such  manner  as  now  is,  or  hereafter  may 
be,  prescribed  by  law."  But  this  right  to  prescribe  the  "manner" 
in  which  officers  are  to  be  chosen  "has  reference  only  to  the  method  or 
mode  of  selection  (whether  by  appointment  or  popular  election),  and 
does  not  include  the  power  to  determine  the  qualifications  of  the  legal 
voters."  Third:  The  cases  which  have  sustained  the  power  of  the 
legislature  to  extend  suffrage  to  women  in  school  elections,  without 
specific  constitutional  sanction,  do  not  constitute  precedents  for  the 
present  suffrage  law.  The  right  to  control  the  school  suffrage  is  based 
on  the  plenary  constitutional  authority  of  the  legislature  "to  develop 
the  public  school  system  and  provide  for  its  administration."  Fourth: 
The  clause  in  the  Indiana  constitution  giving  male  citizens  the  suf- 
frage "in  all  elections  not  otherwise  provided  for  by  this  Constitu- 
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tion/'  must  be  construed  as  meaning  literally  ''all  elections/'  regard* 
less  of  their  origin^  "for  anything  connected  with  the  general  govern- 
menty  or  the  state  or  local  government."  By  its  terms  the  clause 
leaves  no  room  for  legislative  control  of  suffrage  in  extraconstitutional 
elections.  Finally,  a  survey  of  the  legislative  history  of  the  state  in 
the  matter  of  legislative  control  of  suffrage  qualifications,  a  survey 
too  extended  even  to  be  summarized,  leads  to  the  conclusion  that 
there  is  no  respectable  i»*ecedent  for  the  authority  claimed  in  the 
partial  suffrage  act. 

This  interesting  opinion  invites  brief  comparison  with  the  con- 
flicting Illinois  decision  in  Scown  v.  Czamecki(1914),  264  111.  305,  106 
N.  E.  276,  upholding  the  constitutionality  of  the  Illinois  partial  suf- 
frage act  of  1913.  With  statutes  of  precisely  the  same  character  and 
with  constitutional  clauses  relating  to  suffrage  qualifications  which 
were  practically  identical,  the  issues  raised  in  these  two  cases  are 
exactly  the  same.  The  supreme  courts  of  Indiana  and  Illinois  differ 
irreconcilably  upon  two  points.  In  the  first  place,  is  the  constitutional 
clause  defining  suffrage  qualifications  a  grant  of  legislative  power  or  is 
it  a  limitation  upon  it?  The  Indiana  court  takes  the  former  view  and 
the  Illinois  court  the  latter.  The  Illinois  theory  leaves  the  legislature 
in  possession  of  residuary  power  to  control  suffrage  qualifications  in  the 
absence  of  specific  constitutional  inhibition.  The  Indiana  doctrine 
gives  no  such  power.  In  the  second  place,  there  is  a  clash  as  to  the 
proper  way  to  interpret  the  school  suffrage  cases,  precedents  for  the 
legislative  regulation  of  suffrage  qualifications  too  numerous  and  long- 
standing to  be  ignored  or  lightly  brushed  aside.  It  has  been  seen  that 
the  supreme  court  of  Indiana  declares  that  the  power  of  the  legislature 
to  prescribe  the  qualifications  of  voters  in  school  elections  is  based  on 
the  plenary  power  of  that  body  over  the  public  school  system  and  not 
upon  the  fact  that  school  elections  are  of  statutory  rather  than  con- 
stitutional origin.  The  school  suffrage  is  thus  entirely  anomalous 
and  has  been  so  regarded  by  the  courts.  The  Illinois  court  takes  the 
opposite  view.  Even  courts  which  have  recognized  in  school  suffrage 
cases  the  unrestricted  power  of  the  legislature  over  the  school  system 
have  not  permitted  that  body  to  alter  the  constitutional  suffrage 
qualifications  for  school  elections  provided  for  by  the  constitution. 
It  is  the  nonconstitutional  character  of  the  school  election  which  has 
made  it  possible  for  the  legislature  to  control  school  suffrage.  Further- 
more there  is  nothing  peculiar  about  the  grant  of  authority  to  main- 
tain a  school  system,  and  no  reason  why  it  alone  of  all  the  constitu- 


JUDICIAL  DECISIONS  105 

tional  clauses  granting  legislative  power  should  carry  with  it,  by  im- 
plication, this  highly  important  control  over  suffrage  qualifications. 

It  must  be  admitted  that  several  of  the  school  suffrage  cases  would 
seem  to  be  conveniently  available  as  authorities  for  both  sides  of  this 
controversy.  (Plummer  v.  Yost,  144  111.  68,  33  N.  E.  191;  Belles  v. 
Burr,  76  Mich.  1,  43  N.  W.  24.)  It  is  not  surprising,  therefore,  to  find 
the  Indiana  court  citing  them  for  its  own  use  and  criticizing  the  reli- 
ance upon  them  of  the  supreme  court  of  Illinois  as  "an  erroneous  ap- 
plication of  the  doctrine  of  stare  decisis."  Its  view  of  these  cases 
seems  furthermore  to  be  the  same  as  that  of  the  supreme  court  of 
Michigan,  expressed  in  a  case  denying  the  right  of  the  legislature  to 
regulate  municipal  suffrage  qualifications.  (CoflSn  v.  Board  of  Elec- 
tion Commissioners,  97  Mich.  188,  56  N.  W.  567.) 


'       NEWS  AND  NOTES 

EDITED  BY   FREDERIC  A.   OGG 
Unitfernty  of  Wisconsin 

Professor  George  Ray  Wicker,  of  the  economics  department  in 
Dartmouth  College,  died  at  Hanover,  New  Hampshire,  November  25. 

Professor  W.  W.  Willoughby,  of  Johns  Hopkins  University,  is  spend- 
ing the  year  in  Washington,  assisting  in  the  work;  of  the  Institute  for 
Government  Research.  Dr.  A.  C.  Millspaugh,  associate  in  political 
science,  is  conducting  graduate  courses,  as  well  as  the  imdergraduate 
work,  at  Johns  Hopkins. 

Professor  Henry  R.  Spencer,  of  Ohio  State  University,  has  been 
granted  a  leave  of  absence  to  do  organization  work  for  the  Y.  M.  C. 
A.  in  Italy.  Professor  E.  A.  Cottrell  will  act  as  head  of  the  depart- 
ment for  the  remainder  of  the  year. 

At  the  recent  meeting  of  the  Association  of  Urban  Universities  in 
Pittsburgh  papers  were  presented  on  the  relation  of  the  university 
to  the  municipality  by  Dr.  Frederick  B.  Robinson  of  the  College  of 
the  City  of  New  York,  and  Professors  C.  M.  Wright  of  the  University 
of  Pittsburgh  and  Edwin  A.  Cottrell  of  Ohio  State  University.  These 
papers  covered  from  different  points  of  view  the  subject  of  training 
for  the  public  service. 

Professor  C.  C.  Maxey,  of  Oregon  State  Agricultural  College,  is 
spending  the  year  in  graduate  study  at  Columbia  University. 

Professor  E.  A.  Gilmore,  of  the  University  of  Wisconsin  Law  School, 
is  on  leave  of  absence  for  the  year.  During  the  first  semester  he  de- 
livered lectures  at  the  University  of  California.  The  remainder  of 
the  year  is  to  be  spent  in  the  Orient. 

Miss  Grace  Abbott,  of  Hull  House,  formerly  secretary  of  the  immi- 
grants' protective  league  of  Chicago,  has  been  made  director  of  the 
child  labor  division  of  the  Children's  Bureau  at  Washington. 

106 


NEWS  AND  NOTES  107 

Dr,  Jesse  F.  Steins,  fonnerly  instructor  at  the  University  of  CW- 
cago,  has  been  appointed  instructor  in  social  science  at  the  University 
of  CindnnatL 

A  department  of  political  science  has  been  organized  at  Ohio  Wes- 
leyan  University.  Mr.  W.  A.  Jones,  president  of  the  W.  R.  Jones 
Glass  Company,  Columbus,  Ohio,  a  graduate  of  Ohio  Wesleyan  in 
1897,  by  his  gift  to  the  university  has  made  possible  the  establishment 
of  tins  department.  Dr.  B.  A.  Ameson,  a  graduate  of  the  University 
<rf  Wisconsin,  where  he  likewise  received  his  degree  of  Ph.D.,  has 
been  appointed  head  of  the  department. 

The  political  science  department  of  Amherst  College  is  cooperat- 
ing with  the  bureau  of  municipal  research  in  Springfield,  Mass.,  in  a 
plan  by  which  advanced  students  in  municipal  government  spend 
part  of  their  time  in  practical  work  in  city  administration. 

Professor  J.  M.  Mathews,  of  the  University  of  Illinois,  is  engaged  in 
the  preparation  of  a  work  on  the  recent  political  history  and  govern- 
ment of  Illinois.  It  will  form  a  part  of  the  series  of  publications  to  be 
issued  by  the  state  of  Illinois  in  celebration  of  the  one-hundredth 
anniversary  of  the  admission  of  the  state  into  the  Union. 

Dr.  Alejandro  Alvarez,  secretary  general  of  the  American  Insti- 
tute of  International  Law,  has  given  a  series  of  lectures  on  interna- 
tional relations  at  several  colleges  and  universities.  His  general 
theme  has  been  the  reorganization  of  international  law  as  a  conse- 
quence of  the  world  war  and  the  need  of  leadership  in  the  Americani- 
zation of  political  science. 

The  University  of  California  will  celebrate  its  fiftieth  anniversary 
in  March,  1918.  A  faculty  conunittee  is  making  plans  for  a  confer- 
ence at  that  time  on  international  problems  of  the  Pacific,  of  a  politi- 
cal, economic,  or  scientific  nature.  Invitations  will  probably  be  sent 
to  the  leading  institutions  of  learning  in  all  the  countries  bordering  on 
the  Pacific  Ocean.  Dr.  Edward  Elliott,  professor  of  international  law 
and  politics,  and  Dr.  William  Macdonald,  lecturer  in  government,  are 
members  of  this  committee.    Dr.  J.  R.  Douglas  is  acting  as  secretary. 

Professor  John  H.  Latan^,  of  Johns  Hopkins  University,  has  been 
elected  one  of  the  eleven  members  of  the  Baltimore  charter  commission. 
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Four*  members  of  college  faculties  have  been  active  members  of  the 
Massachusetts  Constitutional  Convention.  These  are:  A.  B.  Harti 
Harvard;  George  B.  Churchill,  Amherst;  James  P.  Richardson,  Dart- 
mouth; Frederick  L.  Anderson,  Newton  Theological  Seminary. 

A  meeting  of  the  National  Institute  of  Social  Sciences,  held  in  New 
York  City  on  January  18,  was  devoted  to  a  consideration  of  problems 
of  reconstruction  after  the  war. 

A  comprehensive  review  of  ''The  Legislation  of  the  Thirtynseventh 
General  Assembly  of  Iowa,"  by  Professor  F.  E.  Horack,  has  been  com- 
piled and  issued  under  the  direction  of  the  State  Historical  Society  of 
Iowa.  The  monograph  fills  eighty  pages  and  is  supplied  with  a 
detailed  index. 

A  backward  step  was  taken  in  Oregon  at  the  last  election  by  the 
adoption  of  an  ''economy''  amendment  which  requires  municipal 
officers  to  be  elected  at  the  same  time  as  state  and  coimty  officers. 
The  consolidation  of  the  governments  of  the  city  of  Portland  and 
Multnomah  county  is  again  being  agitated.  A  constitutional  amend- 
ment permitting  such  consolidation  was  defeated  at  the  election  of 
1914.  The  committee  on  consolidation  of  state  offices  has  so  far 
devoted  most  of  its  attention  to  a  study  of  the  existing  state  adminis- 
tration. 

At  the  annual  meeting  of  the  Academy  of  Political  Science  in  the 
city  of  New  York,  held  December  14-15,  the  subjects  considered  were: 
transportation,  shipping,  and  aircraft  production;  food,  fuel  and  thrift; 
the  welfare  of  soldiers  and  sailors;  and  the  regulation  of  capital  and 
labor  during  the  war.  Among  persons  who  made  addresses  were 
Irving  T.  Bush,  Daniel  0.  Willard,  Howard  E.  Coffin,  H.  A.  Garfield, 
F.  A.  Delano,  Leo  S.  Rowe,  Miss  Julia  C.  Lathrop,  R.  S.  Fosdick, 
Joseph  E.  Davies,  and  Samuel  Gompers. 

The  bureau  of  legislative  information  of  Indiana,  whose  appropria- 
tion was  cut  off  at  the  last  session,  has  been  reinstated  by  Governor 
James  P.  Goodrich  and  combined  with  the  bureau  of  statistics.  The 
bureau  is  engaged  in  the  work  of  preparing  the  Indiana  Year  Book 
which  will  combine  brief  reports  of  all  the  state  offices,  boards  and 
commissions,  together  with  the  social  and  economic  statistics  of  the 
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Tbe  fomteemh  annul  maHing  of  ibe 
PtinsuISeDenee  Asocadon  was  held  at  Phfttdptphti  Decnnber  37-39. 
l!^I7.  Hie  tocal  nomber  of  membeffs  wbo  refiaftered  was  135^  Tbe 
waiwniw  of  die  first  daj  were  beU  at  tbe  BeOeToe-^Strattord  HoteL 
taoR  of  tbe  second  daj  at  tbe  Unirefsitj  of  I^HlK3^h^attta.  and  those 
of  the  third  da^r  at  HaTwtord  CoD^^e.  The  A'gaian8>  wece  weQ  at- 
^eniied  and  tbe  degree  of  interest  shown  was  Tery  satis£ietory. 

Ai  the  opeciDg  session,  on  coosthotional  kw.  papec^  were  read 
by  Proi^sBors  T.  R.  Pbwell  of  Cohunbia  UniTersity.  James  T.  Young 
of  ibe  Caiversty  of  I^HlIk!ytTania.  and  Albert  M.  Kales  of  Chicago. 
A  paper  prepared  by  Professor  Cbartes  G.  Haines  of  tbe  Univeffstty  of 
T^oas  was  read  by  Profeaeor  EL  M.  Sazt  of  CotumbJa  University.  .\t 
a  «9Bua  on  po&tieal  theory  an  important  paper  was  presented  by 
PtofessBor  W.  W.  Willougbby  of  Johns  Hopkins  UniTersity.  and  d^ 
cuEMtJ  bv  Professors  Munroe  Smith  of  Cohmibia  UniversitTand  Robert 
T.  Crane  of  tbe  University  of  Michigan.  The  presidential  address* 
**  Tbe  Nature  and  the  Future  of  lacemational  Law.*'  was  delivered  by 
P^ofessor  Munroe  Smith  at  a  joint  meeting  with  the  .\merican  Eeo- 
Domie  Aaeoeiation  and  the  American  Sociological  Society. 

On  Friday  morning,  at  a  session  devoted  to  the  general  subject  of 
political  science  and  domestic  reconstruction,  papers  were  read  by 
Mr.  H.  S.  Gilbertson.  and  Ptofe^ors  Henry  Jones  Ford  of  Princeton 
Universty.  and  A.  R.  Hatton  of  Western  Reserve  University,  and  the 
work  of  the  Institute  for  Government  Research  at  Washington  was 
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explained  by  the  director,  Professor  W.  F.  Willoughby.  The  sub- 
ject of  political  science  in  relation  to  public  thought  and  actual 
government  was  taken  up  at  the  afternoon  session,  at  which  papers 
were  read  by  Professors  Ford,  W.  F.  Dodd,  Benjamin  F.  Shambaugh  of 
the  University  of  Iowa,  and  Robert  McElroy  of  Princeton  University. 

A  luncheon  conference  was  held  on  Saturday  at  Haverford  College,  at 
which  the  subject  of  instruction  in  political  science  was  discussed  by 
Professors  J.  L.  Barnard  of  the  Philadelphia  School  of  Pedagogy, 
Everett  Kimball  of  Smith  College,  and  O.  D.  Skelton  of  Queens  Uni- 
versity. At  a  final  joint  session  of  the  various  associations  meeting 
in  Philadelphia  papers  were  read  by  Mr.  Edward  P.  Costigan  of  the 
U.  S.  Tariff  Commission,  Professor  Wallace  Notestein  of  the  Univer- 
sity of  Minnesota,  and  Mr.  R.  H.  Brand,  Deputy  Vice-Chairman  of 
the  British  War  Mission. 

At  the  business  meeting  of  the  association,  held  on  the  morning  of 
the  29th,  the  acting  secretary-treasiu-er  submitted  a  report  on  the 
membership  of  the  association  showing  the  following  facts: 

Present  membership,  1518  (a  net  loss  of  29  during  the  year); 
applications  for  membership  on  hand,  64. 

Life  memberships  fully  paid,  54. 

Total  outstanding  dues,  $936. 

The  acting  treasurer's  report  showed  total  receipts  for  the  year 
amounting  to  $4876.39,  and  total  expenditures  amounting  to  $4246.75. 
In  view  of  the  shrinkage  in  membership  and  the  greatly  increased 
cost  of  publishing  the  Review,  the  executive  council  recommended, 
and  the  association  adopted,  an  amendment  to  the  constitution  read- 
ing as  follows:  *'Any  person  may  become  a  member  of  this  association 
upon  payment  of  four  dollars,  and  after  the  first  year  may  continue 
such  by  paying  the  annual  dues  of  four  dollars;  life  membership  may 
be  acquired  by  payment  of  $75  in  a  lump  sum,  or  in  five  annual  in- 
stallments of  $15  each."  The  first  clause  in  this  article  became  effec- 
tive upon  the  adoption  of  the  amendment;  the  second  clause  will  be 
effective  on  and  after  July  1,  1918.  The  increase  of  dues  provided  for 
in  this  amendment  was  made  imperative  by  the  financial  condition  of 
the  association.  The  council  is  confident  that  with  this  change  the 
association  can  continue  on  a  sound  financial  basis. 

Officers  were  elected  for  the  ensuing  year  as  follows: 

President,  Professor  Henry  Jones  Ford,  of  Princeton  University. 

First  Vice-President,  Professor  David  P.  Barrows,  of  the  University 
of  California. 
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other  hand  it  reveals  the  attempt  and  failure  of  a  m^;alomaniac  in  the 
governor's  chair  to  dominate  the  state  imiversity  by  political  methods 
for  political  purposes.  These  two  aspects  of  the  case,  though  distinct 
enough  in  their  nature,  were,  of  course,  closely  intertwined  throughout 
the  proceedings  and  can  with  difficulty  be  separated  in  their  treat- 
ment. But  for  the  sake  of  clarity,  some  of  the  interesting  govern- 
mental points  involved  will  first  be  considered. 

The  first  question  that  arose  was  whether,  under  the  Texas  constitu- 
tion, the  house  of  representatives  could  assemble  for  impeachment 
proceedings  at  all  except  on  the  call  of  the  governor,  and  if  so  what 
authority  could  call  it  together.  The  constitution  provides  for  regu- 
lar biennial  sessions  and  for  special  sessions  on  call  of  the  governor, 
but  for  no  others.  The  speaker  of  the  house  called  a  special  session  on 
his  own  motion  for  the  purpose  of  preferring  charges  of  impeachment. 
At  first  the  governor  and  his  friends  were  inclined  to  ignore  the  call, 
as  being  utterly  without  constitutional  authority;  and  hence,  they 
claimed,  all  proceedings  taken  thereunder  would  be  without  any  va- 
lidity whatever.  Indeed,  not  many  weeks  before  sending  out  this 
call  the  speaker  of  the  house  is  reported  to  have  declared  that  he  had 
no  authority  to  issue  such  a  call;  consequently  his  change  of  attitude 
was  interesting.    But  that  is  another  story. 

When  it  seemed  apparent  that  the  opponents  of  the  governor  would 
assemble  in  sufficient  numbers  in  answer  to  the  call  to  constitute  a 
quorum  and  transact  business,  his  advisers  were  afraid  to  let  matters 
take  their  course  and  leave  the  proceedings  to  the  governor's  oppo- 
nents. Taking  the  bull  by  the  horns,  the  governor  at  the  eleventh 
hour  issued  a  call  for  a  special  session  of  the  legislature  to  meet  on  the 
same  day  as  the  one  set  for  the  assembling  of  the  house  to  consider 
impeachment  proceedings.  The  declared  object  of  this  hurried  special 
session  was  to  consider  the  University  of  Texas  appropriation  bill, 
which  the  governor  had  attempted  to  veto  at  the  close  of  the  regular 
session  of  the  legislature.  The  real  object  of  the  called  session  was  of 
course  obvious.  Fearing  to  rely  on  the  alleged  invalidity  of  pro- 
ceedings that  might  be  instituted  by  the  house  assembling  on  the  call 
of  the  speaker,  the  governor  now  trusted  to  forestall  impeachment  by 
calling  the  legislature  together  for  a  special  purpose,  in  the  hope  that  it 
would  be  accepted  that  in  such  a  case  no  other  business  might  be  taken 
up.  The  really  doubtful  point  for  which  there  was  no  precedent, 
namely,  the  assembling  of  the  house  on  call  of  the  speaker,  was  there- 
fore waived;  and  reliance  was  placed  on  a  contention  which  was  clearly 
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involved  in  the  Sulzer  case  in  New  York,  and  settled  in  that  case  in 
favor  of  the  power  of  the  house  when  called  in  special  session  to  take 
up  impeachment  proceedings. 

The  first  business  the  house  took  up  was  the  filing  of  charges  by  the 
speaker,  and  the  hearing  was  begun  immediately.  After  some  weeks 
of  testimony  and  investigation  the  house  formally  voted  by  a  large 
majority  twenty-one  articles  of  impeachment,  thereby  suspending  the 
governor  from  office.  The  prosecution  of  the  charges  was  entrusted  to 
a  board  of  managers  selected  by  the  house,  aided  by  special  coimsel. 
The  senate  spent  some  weeks  in  a  hearing  on  the  charges,  and  then 
voted  on  the  articles  separately,  a  two-thirds  vote  being  necessary  to 
sustain  them.  Ten  of  the  articles  were  so  sustained  and  judgment 
of  the  senate  was  pronoimced  on  September  25,  removing  the  governor 
from  office  and  disqualifying  him  from  ever  holding  any  office  of  trust 
or  profit  under  the  state.  A  number  of  points  were  raised  on  de- 
murrer by  his  defenders,  but  they  were  not  considered  separately,  be- 
ing decided  adversely  by  the  vote  on  the  separate  articles.  Among 
the  contentions  so  raised  and  decided  was  one  that  the  proceeding 
before  the  senate  was  a  criminal  suit  and  entitled  the  governor  to  a 
trial  by  jury. 

Of  the  ten  articles  of  impeachment  which  were  sustained,  the  ma- 
jority referred  to  the  misapplication  of  public  funds  by  the  governor. 
Three  of  these  ten  were  sustained  by  a  vote  of  27  to  4,  the  four  sena- 
tors voting  "no"  on  these  three  articles  voting  in  the  negative  also, 
without  discrimination,  on  every  one  of  thife  twenty-one  articles. 

So  much  for  the  governmental  aspects  involved.  All  through 
the  proceedings  and  the  steps  that  led  up  to  it,  however,  runs  the 
controversy  between  the  former  governor  and  the  university.  Starting 
from  a  very  small  beginning,  the  governor's  animosity  towards  the  in- 
stitution gradually  grew  until  in  the  fall  of  1916  it  culminated  in  his 
demand  that  certain  members  of  the  faculty  be  removed  by  the  board 
of  regents  without  a  trial  or  hearing,  even  without  reasons.  "I  am 
governor  of  Texas.  I  don't  have  to  give  any  reasons,"  was  his  seven- 
teenth-century conception  of  the  executive  power  of  the  state,  as  un- 
blushingly  expressed  by  him.  The  regents  held  an  investigation  and 
completely  exonerated  the  members  of  the  faculty  in  question.  There 
is  no  space  here  to  go  into  the  nature  of  the  charges  brought  forward 
by  the  governor  at  the  hearing.  Suffice  it  to  say  that  they  referred  in 
large  part  to  alleged  political  activity  of  some  of  the  professors.^ 

>  See  printed  record  of  proceedings  before  the  board  of  refea 
tity  of  Texaa  Bulletin. 
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"Biting  the  hand  that  feeds  them"  was  the  view  the  "outraged"  gov- 
ernor took  of  the  situation. 

Failing  in  his  attempt  to  have  the  regents  take  the  desired  action, 
the  governor  waited  until  the  expiration  of  the  terms  of  three  members 
of  the  board  to  fill  the  places  with  men  who  he  thought  would  stand 
hitched.  By  bull3ring  the  independent  members  of  the  board,  he  suc- 
ceeded in  getting  one  to  resign  and  threatened  to  remove  others, 
which  was  clearly  not  within  his  power,  finally  actually  appointing  a 
new  member  in  the  place  of  an  objectionable  one  who  refused  to  resign. 
Meanwhile  the  newspapers  of  the  state  had  rallied  to  the  cause  of  the 
university  and  the  alumni  had  organized  effectively,  until  the  governor, 
enraged  by  a  student  parade  and  by  his  inability  to  accomplish  his 
ends,  vetoed  the  entire  university  appropriation.  That  is,  he  at- 
tempted to  veto  it,  and  thought  he  had,  though  the  attorney  general 
ruled  the  veto  was  ineffective  for  several  reasons.  Injimction  pro- 
ceedings were  resorted  to  in  order  to  prevent  action  of  the  regents, 
but  in  July  the  board  met  and  dismissed  a  number  of  the  faculty  mem- 
bers who  had  been  objected  to  by  the  governor.  No  semblance  of  a 
hearing  was  held,  the  names  were  just  dropped  when  the  budget  was 
taken  up.  The  governor  meanwhile  was  making  speeches  attacking 
the  university  and  defending  his  action,  while  the  friends  of  the  uni- 
versity were  urging  impeachment  proceedings. 

While  the  real  motive  for  calling  the  house  together  was  not  pri- 
marily opposition  to  the  actions  of  the  governor  with  regard  to  the  u^- 
versity,  it  is  also  true  that  the  governor  made  the  university  matter 
the  chief  issue  and  that  three  of  the  articles  of  impeachment  which 
were  sustained  dealt  with  the  governor's  action  in  trjdng  improperly 
to  control  the  board  of  regents.  It  was,  therefore,  in  a  very  real 
sense  a  university  fight  from  start  to  finish  and  its  outcome  a  clear 
victory  for  the  friends  of  a  university  free  from  political  domination. 

The  sequel  is  quickly  told.  The  legislature  which  impeached  the 
governor  repassed  the  identical  appropriation  vetoed  by  him.  The 
senate  approved  new  nominations  to  the  board  of  regents  made  by  the 
new  governor,  in  the  place  of  the  unconfirmed  appointments  made  by 
Ferguson  and  of  some  members  who  had  resigned.  The  reconsti- 
tuted board  reinstated  the  faculty  members  who  had  been  removed 
and  passed  the  budget  as  prepared  by  the  president  of  the  university. 
The  last  "kick"  from  the  defeated  opposition  took  the  form  of  an 
application  for  an  injunction  suit  to  restrain  the  payment  of  the  uni- 
versity appropriations  on  the  ground  of  unconstitutionality.     This 
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applicataan  was  deziied,  and  thus  tenninates  an  ^Msode  in  Amencaa 
state  univeniiiy  development  which  is  of  the  greatest  significance  for 
afl  sodi  institutions  in  every  part  of  the  country. 

Maasachosetts  ConstitiitkHial  Convention.  For  the  first  time 
in  sixty-four  years,  Massachusetts  is  submitting  its  ccmstitution  to  the 
scrutiny  of  a  oonstituticmal  convraition.  The  last  body  of  this  kind 
which  met  in  this  state  was  in  1853.  All  of  the  am^idments  whidi  it 
submitted  were  rejected  at  the  polls,  but  several  of  them  were  after- 
ward proposed  by  the  legislature  and  ratified  by  the  peofde.  Fortu- 
nately the  constituti<m  of  1780,  which  is  now  the  oldest  writt»[i  instru- 
ment oi  government  in  force  anywhere  in  the  worid,  deals  with  genial 
principles  rather  than  with  details,  and  the  enormous  social,  political, 
and  economic  changes  which  have  taken  place  since  its  adoption  have 
not  necessitated  a  corresponding  change  in  its  t^ms.  There  were  a 
few  questions  of  state  pcdicy,  however,  which  it  seemed  could  be  best 
dealt  with  through  the  instrumentality  of  a  constitutional  convention; 
and  Governor  McCall's  recoounendation  that  such  a  body  be  sum- 
mcmed  in  1917  was  accepted  by  the  legislature  and  adopted  by  the 
people. 

The  convention  is  a  body  of  320  members.  It  is  much  larger  than 
similar  bodies  which  have  recentiy  assembled  in  other  states,  as  the 
Michigan  convention  of  96  members,  the  Ohio  convention  of  119 
members,  and  the  New  York  convention  of  168  members.  The  Massa- 
chusetts convention  is  composed  of  sixteen  delegates  elected  by  the 
voters  of  the  state  at  laige,  four  delegates  elected  by  each  congres- 
sional district,  and  two  hundred  and  forty  delegates  chosen  by  the  leg- 
islative representative  districts.  The  candidates  were  nominated  and 
dected  without  party  designations.  The  convention  met  on  June  6 
and  chose  ex-Governor  John  L.  Bates  to  be  its  president. 

Three  months  before  the  assembling  of  the  convention  the  governor 
appointed  a  commission  to  compile  information  and  data  for  the  use 
of  the  constitutional  convention.  This  commission,  which  consists  of 
Prcrfessor  William  B.  Munro  of  Harvard  University,  Roger  Sherman 
Hoar,  and  the  undersigned,  prepared  a  series  of  bulletins  dealing  with 
those  topics  which  seemed  likely  to  be  of  most  interest  to  the  conven- 
tion and  also  compiled  such  data  as  was  called  for  from  time  to  time 
by  the  delegates.  Later,  when  the  proposals  before  the  convention 
began  to  take  shape,  the  undersigned  was  appointed  technical  adviser 
to  committees;  and  in  that  capacity  has   had  much  to  do  with  the 
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redrafting  of  proposed  amendments  before  they  were  passed  to  be  en- 
grossed. These  phases  of  the  convention's  work  are  entitled  to  con- 
siderable emphasis  since  it  is  believed  that  no  other  similar  body  which 
has  ever  assembled  in  this  coimtry  has  relied  so  much  upon  expert 
assistance. 

The  question  which  has  been  uppermost  in  the  public  mind  since  the 
holding  of  a  convention  first  came  forward  for  discussion  is  whether 
Massachusetts  should  adopt  some  form  of  initiative  and  referendum. 
A  measure  covering  this  subject  which  was  reported  to  the  convention 
occupied  the  center  of  the  stage  throughout  the  session,  but  was  put 
aside  from  time  to  time  to  permit  the  consideration  of  other  questions 
which  it  was  deemed  necessary  to  submit  to  the  people  at  the  Novem- 
ber election.  Three  such  measures  were  agreed  upon  by  the  conven- 
tion and  adopted  by  the  people.  Each  of  the  fourteen  counties  re- 
turned a  majority  in  favor  of  each  amendment. 

The  first  of  these  empowers  the  legislature  to  provide  for  voting  by 
voters  who  are  absent  from  home  on  election  day.  Absent  voting  is 
not  unknown  in  America,  but  it  has  usually  been  thought  of  as  a  war 
measure  enacted  in  order  to  prevent  the  disfranchisement  of  soldiers 
and  sailors.  Aside  from  this  class,  however,  it  has  been  estimated 
that  more  than  20,000  voters  in  Massachusetts — ^locomotive  engi- 
neers, brakemen,  traveling  salesmen,  chauffeiu^,  fishermen,  and  stu- 
dents— ^lose  their  votes  every  year  through  absence.  These  men, 
rather  than  the  soldiers  and  sailors,  were  uppermost  in  the  mind  of  the 
convention  when  it  passed  this  amendment  with  practically  no  oppo- 
sition.   It  was  ratified  by  the  people  by  a  vote  of  231,905  to  76,709. 

Another  amendment  authorizes  the  legislature  to  make  provision 
for  public  trading  in  the  necessaries  of  life  and  for  shelter  in  time  of 
public  exigency.  This  state  has  been  visited  several  times  in  recent 
years  by  such  calamities  as  the  great  fires  at  Chelsea  and  Salem;  and 
the  rule  laid  down  in  Lowell  v.  Boston  (1873),  111  Mass.  454,  seemed 
to  make  it  impossible  for  the  public  to  extend  adequate  relief.  These 
events,  but  especially  the  present  conditions  of  living  which  bear  with 
particular  hardship  upon  the  poor,  were  responsible  for  a  strong 
sentiment  in  favor  of  enlarging  the  power  of  the  legislature  in  this 
direction.  This  amendment  also  received  popular  ratification  by  a 
vote  of  261,119  to  51,826. 

The  third  amendment  adopted  by  the  people  in  November  was  the 
"anti-aid  amendment,"  which  prohibits  any  appropriations  of  pub- 
lic money  to  institutions  not  under  public  control.    From  1860  to 
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the  end  of  1916  Massachusetts  had  appropriated  nearly  $19,000,000 
for  institutions  of  this  kind.  In  recent  years  the  attempts  of  various 
churches  to  obtain  public  funds  for  their  schools  and  hospitals  were 
dividing  the  people  of  the  state  into  hostile  groups  and  creating  an  at- 
mosphere of  suspicion  and  antagonism.  Several  times  amendments 
have  been  introduced  into  the  legislature  forbidding  appropriations 
for  institutions  under  the  control  of  any  church;  but  the  convention 
went  further,  and  by  a  vote  of  275  to  25  adopted  as  drastic  a  provision 
as  possible.  Except  as  provided  in  existing  contracts,  there  is  hence- 
forth to  be  no  appropriation  of  public  money  for  any  private  institu- 
tion. In  the  weeks  preceding  the  election  this  amendment  was 
sharply  debated.  The  Catholic  hierarchy,  led  by  Cardinal  O'Connell, 
strongly  opposed  its  adoption,  on  the  ground  that  it  was  an  attack  on 
the  Catholic  Church,  and  was  unjust  to  that  body  in  that  it  shut  off 
the  possibility  of  aid  to  the  parochial  schools.  One  of  the  most  grati- 
fying features  of  the  vote  on  the  amendment  both  in  the  convention 
and  at  the  polls  is  the  fact  that  it  did  not  divide  on  religious  lines. 
There  are  about  one  hundred  Catholic  delegates  in  the  convention, 
only  nine  of  whom  voted  against  the  amendment,  while  at  the  polls 
both  priests  and  laity  showed  marked  independence.  The  amendment 
was  ratified  by  a  vote  of  206,329  to  130,357.  By  this  action  it  is 
hoped  that  a  most  troublesome  question  has  been  permanently  removed 
from  political  discussion. 

For  the  purpose  of  comparison  it  may  be  well  to  state  that  the  total 
vote  for  all  candidates  for  governor  at  the  November  election  was 
387,927. 

When  these  three  amendments  had  been  submitted  to  the  people, 
the  convention  resumed  its  discussion  of  the  initiative  and  referen- 
dum and  finally  adopted  a  measure  which  provides  for  the  initiation 
by  the  people  of  both  constitutional  amendments  and  of  laws  and 
also  for  a  compulsory  referendum  on  enactments  of  the  legislature. 
The  measure  is  too  long  for  detailed  description,  but  its  distinguish- 
ing features  as  compared  with  similar  measures  in  other  states  may 
be  said  to  be  its  exemptions.  Neither  the  judiciary,  nor  judicial  de- 
cisions, nor  the  anti-aid  amendment,  nor  any  of  the  great  safeguards 
of  liberty  set  forth  in  the  bill  of  rights  may  be  made  the  subject  of  an 
initiative  petition.  Having  adopted  this  amendment  by  a  vote  of 
163  to  125,  and  having  provided  that  it  should  be  submitted  to  the 
people  at  the  state  election  of  November,  1918,  the  convention  ad- 
journed until  next  June,  at  which  time  it  will  take  up  the  considera- 
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tion  of  various  subjects  as  interesting  as  any  which  it  has  thus  far 
discussed. 

The  convention  is  fortunate  in  the  representative  character  of  its 
delegates.  Although  it  is  a  large  body,  it  has  not  proved  unwieldy, 
and  its  size  has  made  it  possible  for  every  important  economic  and 
social  element  in  the  state  to  be  represented.  Three  of  its  members 
have  held  the  office  of  governor,  one  has  been  a  justice  of  the  supreme 
court,  four  have  served  as  attorney-general,  and  many  have  held  less 
prominent  public  positions.  The  labor  element  is  not  only  represented, 
but  several  of  the  labor  members  are  skillful  and  forcible  speakers  who 
can  obtain  a  hearing  from  their  colleagues.  As  a  whole  the  convention 
of  1917-18  will  not  suffer  in  comparison  with  those  held  in  Massachu- 
setts in  1779-80,  1820  and  1853. 

Lawbence  B.  Evans. 
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New  York  City  Election.  In  1913  a  Fusion  committee  of  Re- 
publicans and  independent  Democrats  nominated  and  secured  the 
election  of  the  recent  New  York  City  administration.  Mr.  Mitchel, 
the  mayor,  was  elected  by  a  large  majority  partly  because  of  the 
death  of  one  of  his  opponents,  Mr.  Gaynor,  just  before  the  election 
took  place.  It  is  probable  that  Mitchel  would  have  been  beaten  but 
for  this  event.  On  November  6  last,  the  city  voted  to  substitute 
for  this  Fusion  administration  one  made  up  wholly  of  Democrats, 
and  almost  wholly  of  the  nominees  of  Tammany  Hall.  Hylan,  the 
Democratic  candidate,  received  297,000  votes;  Mitchel,  149,000; 
Hillquit,  Socialist,  142,000;  and  Bennett,  organization  RepubUcan, 
53,000.  The  ballot  used  was  of  the  office  group  type,  with  party  em- 
blems. Twenty-two  other  offices,  in  addition  to  that  of  the  mayor, 
were  filled  at  the  same  election,  and  the  voting  for  other  offices  seems 
to  have  been  fairly  consistent  with  the  support  of  the  candidates  for 
the  post  of  mayor.  The  form  of  the  ballot  does  not  seem  to  have  had 
any  appreciable  effect  on  the  result;  and  it  is  doubtful  whether  prefer- 
ential voting  in  this  case  would  have  changed  the  result  in  a  single 
case. 

The  election  was  a  sad  exhibition  of  unorganized  government,  of 
the  failure  on  the  part  of  political  science  to  lead  democracy  in  America 
into  any  system  of  selecting  administrative  officials  through  which 
efficiency  is  likely  to  be  recognized  and  endorsed.  The  campaign  was 
characterized  by  personal  abuse  and  petty  slanders;  federal  issues  were 
given  a  prominence  out  of  all  proportion  to  their  importance  in  the 
city  government;  money  was  spent  lavishly  and  wastefully,  if  not 
corruptly;  the  yellow  press  displayed  statements,  the  falsehood  of 
which  had  been  pointed  out  to  the  editors  days  in  advance  of  the  pub- 
hcation;  permanent  civil  servants  were  in  the  campaign  in  support 

*The  editor  of  this  department  haa  been  aided  by  notes  supplied  by  Pro- 
feasors  J.  R.  Douglas  of  California,  F.  £.  Horack  of  Iowa,  H.  G.  James  of 
Texas,  Wm.  Anderson  of  Minnesota,  S.  G.  Lowrie  of  Cincinnati,  Dr.  Horace 
Flack  of  Baltimore,  and  Mr.  Mayo  Fealer  of  Cleveland. 
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of  the  candidates  of  both  parties  for  the  more  important  posts,  appar- 
ently with  no  appreciation  of  the  impropriety  of  their  conduct.  One 
paper  carried  a  full  page  campaign  advertisement  signed  by  a  ''Con- 
ference Committee  of  the  Allied  Civil  Service  Employees/' 

There  were  no  real  issues  in  the  campaign.  One  group  of  persons 
hoped  that  MitchePs  administration  would  be  indorsed;  another,  and 
a  much  large  number,  were  determined  that  it  should  not  continue  in 
office.  The  opposition  was  composed  of  a  great  variety  of  small 
groups,  each  of  which  was  opposed  to  the  administration  for  some 
specific  reason.  The  administration  had  made  many  mistakes;  but 
opposition  was  as  sharp  against  its  most  conspicuous  services  as  its 
most  serious  errors.  Mr.  Gladstone  is  reported  to  have  said  that 
there  is  nothing  more  popular  than  to  advocate  economy  in  general 
terms;  and  nothing  more  certain  to  cause  the  overthrow  of  a  public 
official  than  an  effort  to  apply  economy  to  particular  cases. 

The  administration  rendered  no  more  important  service  than  its 
adoption  of  the  pay-as-you-go  policy  in  handling  the  city's  debts. 
According  to  this  policy  each  generation  would  pay  for  its  own  serv- 
ice, and  not  finance  it  through  long  term  bonds.  The  public  did  not 
understand  this  policy,  but  it  did  find  the  tax  rate  rising,  and  com- 
plained loudly.  To  stimulate  efficiency  in  the  service,  advisers  and 
experts  were  called  from  outside  the  city.  The  practice  was  of  course 
approved  by  the  few  close  observers  of  public  affairs.  But  the  or- 
ganizations with  workers  to  reward  dinned  into  the  mind  of  the  average 
voter  that  "foreign  tax-eaters"  were  living  on  the  public  revenues. 

When  it  was  proposed  to  introduce  into  the  schools  a  modification 
of  the  Gary  S3rstem  of  education  it  was  necessary  to  ask  the  teacher 
to  serve  longer  hours.  The  public  did  not  understand  the  issue,  but 
the  teachers  were  acutely  conscious  of  the  extended  day.  When  an 
effort  was  made  to  strengthen  the  discipline  in  the  police  and  fire  de- 
partments through  legislation  taking  from  the  members  of  these 
branches  of  the  service  the  right  to  appeal  to  the  courts  in  defense  of 
their  tenure  of  office,  the  organized  civil  service  employees  rose  and 
defeated  the  effort,  and  the  battle  left  a  sting.  When  salaries  were 
standardized  and  inequalities  removed,  those  who  received  increases 
were  satisfied  and  silent;  those  who  were  reduced  were  dissatisfied  and 
vocal.  When  employees  were  discharged  because  no  longer  needed, 
their  friends  did  not  call  attention  to  the  resulting  economy  but  made 
mention  of  the  fact  that  Mr.  Wirt  had  been  added  to  the  service  as  a 
mere  adviser  with  an  "enormous  salary." 
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When  it  was  necessary  to  make  a  new  contract  with  the  New  York 
Central  Railroad,  which  runs  through  Riverside  Park,  in  order  to 
develop  the  west  side  water  front,  the  plan  met  with  more  or  less 
approval;  but  many  of  the  people  whose  convenience  would  be  tem- 
porarily upset  or  property  interests  affected  by  the  changes  proposed 
did  not  stop  with  a  general  protest.  They  organized  a  campaign  to 
defeat  the  administration  which  they  said  was  selling  the  city  to  the 
railroads.  These  and  many  other  groups  imited  behind  the  opposing 
candidate;  while  many  champions  of  good  government  who  happened 
not  to  have  been  alienated  did  not  even  take  the  trouble  to  go  to  the 
primaries. 

Now  those  who  constituted  the  opposition  to  Mitchel  are  not  mark- 
edly peculiar  people;  they  are  average  voters  looking  after  their  own 
interests,  and  organizing  to  protect  them, — albeit,  sometimes  some- 
what shortsightedly.  Their  conduct  merely  goes  to  strengthen  the 
beUef  that  the  popular  election  of  administrative  officials  through  a 
direct  vote  is  based  on  ignorance  of  popular  psychology  and  will  never 
be  an3rthing  but  a  discredit  to  democratic  institutions.  It  happens 
that  some  of  the  men  who  go  into  office  as  a  result  of  this  election  are 
public  servants  of  the  highest  type,  but  their  service  has  been  secured 
by  accident.  The  most  useful  one  among  them  was  among  those 
receiving  the  smallest  vote.  And  the  man  whose  election  had  least 
reason  behind  it  was  among  those  receiving  the  largest  vote.  Does 
it  require  argiunent  to  prove  to  thoughtful  people  that  wise  choice  is 
not  likely  to  be  made  in  the  midst  of  a  revel  of  hysteria,  sham,  dema- 
gogy, falsehood  and  ignorance,  which  we  call  a  direct  popular  election 
of  administrative  officers?  Is  choice  likely  to  be  wise  when  nine  out 
of  ten  of  those  who  make  it  know  nothing  of  the  candidates  they  sup- 
port or  oppose,  and  are  equally  ignorant  of  the  work  the  candidates 
ask  the  privilege  of  doing?  Is  there  any  reason  except  the  now  dis- 
credited theory  of  the  separation  of  administrative  and  legislative 
powers  why  Americans  should  continue  to  abuse  their  government 
with  an  implement  used  by  no  other  first-class  people  in  the  world? 

An  offspring  of  the  false  belief  that  the  administrative  officials  can 
be  safely  selected  through  direct  popular  election  is  the  direct  primary, 
which  is  a  plan  of  electing  the  candidates  within  the  party,  and  has 
proved  to  be  a  means  by  which  the  inner  circle  of  the  party  can  select 
the  candidate  without  taking  any  of  the  responsibility  for  their  choice . 
If  this  device  needed  anything  more  to  discredit  it  than  has  already 
been  noted  by  students,  the  election  on  November  6  seems  to  be 
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sufficient.  Except  a  small  coterie  in  the  Republican  party  which 
expected  to  upset  the  Fusion  plans  by  its  use,  no  one  in  the  city  really 
hoped  that  the  primary  would  play  any  part  in  the  nomination  of  the 
candidates  for  this  election.  A  committee  of  representative  citizens 
assembled  unofficially  and  nominated  the  Fusion  ticket.  The  Demo- 
cratic organization  nominated  the  Democratic  ticket.  It  was  ex- 
pected that  the  primary  would  merely  endorse  these  selections,  and  the 
Democratic  primary  met  this  expectation  very  promptly.  The  Re- 
publican primary  endorsed  all  of  the  Fusion  ticket  except  Mitchel, 
the  candidate  for  mayor,  and  in  his  place  nominated  a  comparatively 
imknown  state  senator. 

The  Fusion  committee  had  been  told  by  leading  Republicans  that 
all  of  their  candidates  would  be  nominated  without  doubt,  and  there- 
fore made  no  primary  fight.  But  the  less  important  Republicans 
planned  otherwise.  It  is  true  Mitchel  on  the  face  of  the  returns  re- 
ceived a  small  majority  of  the  votes,  but  there  was  talk  of  fraud  and 
Mitchel  demanded  a  recount.  The  recount  gave  his  opponent  a 
majority  and  revealed  many  votes  changed  in  Mitchel's  favor.  No 
responsible  person  suspects  the  Fusion  candidates  of  taking  part  in  the 
fraud,  and  its  occurrence  is  explained  in  many  complicated  ways. 
But  the  upshot  of  the  matter  was  that  Mr.  Hughes,  Mr.  Roosevelt  and 
other  leading  Republicans  and  champions  of  the  direct  primary  at 
once  repudiated  it,  thus  giving  the  opposition  ground  on  which  to  say 
that  the  fraud  in  the  primary  having  failed  in  its  object,  the  supporters 
of  the  administration  were  willing  to  disown  their  own  device,  to  ignore 
the  will  of  the  people  expressed  through  it,  and  to  use  any  means  what- 
ever in  order  to  secure  the  election  of  the  ''minion  of  special  privi- 
lege, the  candidate  of  the  New  York  Central  and  the  Rockefeller  in- 
terests." The  direct  primary,  however,  even  as  here  illustrated,  is 
certainly  no  more  unwise  than  the  method  of  election  to  which  it  is 
annexed. 

The  incoming  administration,  like  that  of  Mr.  Mitchel,  is  in  favor 
of  municipal  ownership.  An  issue  grew  out  of  the  fact  that  the  out- 
going administration  was  able  to  apply  the  policy  no  more  rapidly 
than  industrial  and  economic  conditions  seemed  to  them  to  justify. 
The  incoming  administration  promises  many  more  school  buildings, 
but  they  also  promise  to  reduce  the  tax  rate;  and  to  keep  both  of 
these  promises  may  be  found  impossible.  The  main  attack  on  the 
Mitchel  administration,  however,  was  directly  against  its  "inefficiency" 
and  ''lack  of  democracy;"  and  the  new  administration  promises  to  be 
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more  efficient  and  more  democratic.     Therefore  a  judgment  of  its 
success  will  depend  largely  on  a  definition  of  terms. 

The  opponents  of  the  new  administration  fear  particularly  the  effect 
of  its  policies  on  the  schools.  By  a  recent  change  in  the  charter  of  the 
city,  the  new  mayor  appoints  a  new  small  board  of  education, 
which  by  virtue  of  long  terms  will  control  the  schools  for  about  seven 
years.  This  means  almost  imchecked  control  of  about  $50,000;000 
annually,  of  20,000  teachers,  and  of  the  educational  standards  of 
6,000,000  people.  There  is  also  some  fear  that  the  present  high 
morale  of  the  police  force  will  not  be  preserved.  There  is  no  great  con- 
cern about  the  financial  status  of  the  city,  for  the  debt  limit  is  about 
reached,  property  is  assessed  at  its  full  value,  and  the  new  adminis- 
tration has  promised  to  reduce  the  tax  rate.  Whatever  the  outcome, 
half  the  voters  in  the  most  important  city  in  the  world  decided  that 
they  wanted  a  change.  Whether  they  will  find  the  fire  any  cooler 
than  the  frying  pan  is  the  problem  which  the  future  alone  can 
determine.  Edqar  Dawson. 

Other  City  Elections.  In  the  Boston  mayoralty  election  on  De- 
cember 18,  the  reform  element  won,  ex-Congressman  Andrew  J.  Peters, 
formerly  assistant  secretary  of  the  treasury,  being  elected  mayor  by  a 
plurality  of  about  10,000  voters  over  Mayor  Curley,  his  nearest  oppo- 
nent in  a  bitter  three-cornered  fight.  The  victory  of  Mr.  Peters,  re- 
garded as  a  representative  of  the  Back  Bay  and  business  elements 
of  the  city,  was  due  in  large  measure  to  the  strong  run  made  by  Con- 
gressman James  A.  Gallivan,  who  by  his  vigorous  ''anti-gang"  cam- 
paign against  Mayor  Curley  drew  from  the  latter  many  votes  which 
doubtless  could  not  have  been  attracted  to  any  candidate  regarded  as 
"high-brow;"  he  ran  only  10,000  votes  behind  Mayor  Curley.  Ex- 
Mayor  Fitzgerald  also  took  active  part  in  the  campaign,  as  speaker, 
against  Mr.  Curley.  Peters,  Curley,  and  Gallivan  are  Democrats, 
the  Boston  ballot  being  nonpartisan.  There  were  two  other  candi- 
dates in  the  field — Congressman  Tague,  also  a  Democrat,  who  re- 
ceived slightly  over  1500  votes,  and  the  Socialist  candidate  who 
received  only  345  votes. 

The  city  of  San  Francisco  held  its  first  election  under  the  preferential 
voting  plan  on  November  5,  1917,  pursuant  to  an  amendment  to  the 
city  charter  adopted  November  7,  1916.  The  provisions  of  this 
amendment  are  generally  in  accordance  with  the  orthodox  preferential 
plan.    One  important  variation  is  the  requirement  that  all  ballots 
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must  be  counted  in  the  central  office  of  the  registrar  of  voters  by  trained 
assistants  selected  on  a  merit  system. 

Due  to  the  exceptionally  long  ballot  in  San  Francisco,  and  also  to 
the  fact  that  a  combination  of  city  and  coimty  officials  are  elected  at 
one  time,  the  number  of  places  to  be  filled  is  large.  The  vote  for  the 
board  of  supervisors,  the  legislative  body  of  the  city  and  county, 
sufficiently  indicates,  however,  the  character  of  the  results  in  the  re- 
cent election.  There  were  49  candidates  for  the  nine  places  to  be 
filled.  Only  one  of  these  was  elected  on  the  count  of  first  choices,  and 
only  one  other  secured  the  necessary  majority  when  second  choices 
were  added  to  the  first.  In  all  other  cases  it  was  necessary  to  add 
both  second  and  third  choices  before  the  result  could  be  determined. 
Due  to  the  fact  that  the  expression  of  second  and  third  choices  in 
every  case  was  insignificant,  as  compared  with  the  total  number  of 
first  choices  received  by  each  candidate,  none,  other  than  the  two 
mentioned,  received  the  necessary  majority  even  with  the  combination 
of  all  three  choices.  Seven,  therefore,  were  selected  on  a  basis  of  plu- 
rality of  votes,  and  no  shifting  in  plurality  took  place  by  the  addition 
of  the  second  and  third  choices  in  the  case  of  any  of  the  candidates 
for  the  board. 

The  outstanding  feature  of  the  San  Francisco  election  is,  therefore, 
the  failure  of  the  plan  to  secure  complete  expression  of  choice  and,  at 
the  same  time,  majority  election.  The  total  number  of  second  choices 
for  no  candidate  exceeded  14  per  cent  of  his  total  first  choices,  and,  in 
the  case  of  21  candidates,  it  did  not  exceed  3  per  cent;  the  total  num- 
ber of  third  choices  for  no  candidate  exceeded  7.8  per  cent,  and,  in  the 
case  of  26  candidates,  it  was  less  than  1  per  cent.  Whether  this  was 
due  to  lack  of  interest  or  to  ignorance  of  the  new  scheme  on  the  part 
of  the  voters,  or  whether  it  was  the  result  of  carefully  planned  ''plump- 
ing" campaigns  on  the  part  of  any  one  or  all  of  the  factions  participat- 
ing in  the  election,  cannot,  of  course,  be  determined  definitely.  One 
explanation  offered  is  that,  due  to  the  sharp  division  of  opinion  in  San 
Francisco  at  the  present  time  in  regard  to  the  interests  of  capital  and 
labor,  each  of  which  was  represented  by  a  ticket,  most  of  the  voters 
really  had  no  second,  much  less  a  third,  choice  to  express. 

Under  the  new  S3rstem  of  counting  ballots  a  fair  and  efficient  count 
was  secured.  The  preferential  system  did  not  prevent  the  election  of 
ex-Mayor  Eugene  E.  Schmitz  as  fifth  aggregate  choice  of  the  voters. 

The  Dayton,  Ohio,  election  attracted  interest  not  only  because  of  the 
unsuccessful  effort  to  abolish  the  city-manager  form,  but  also  because 
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of  the  vigorous  fight  made  by  Socialists.  The  three  Socialist  candi- 
dates ran  ahead  of  the  three  ''citizen''  candidates  in  the  August  pri- 
mary, but  the  latter  were  elected  over  the  former  in  the  November 
election. 

A  woman  has  recently  been  elected  mayor  of  Marble  Falls,  Texas; 
this  is  probably  the  first  instance  of  a  woman  mayor  in  Texas. 

Charter  Changes.  At  the  November  election  in  Baltimore,  a 
charter  commission  was  elected  to  revise  the  city  charter,  under  the 
''home-rule"  amendment  to  the  constitution.  The  vote  for  a  com- 
mission carried  by  about  30,000  to  16,000.  T|ie  conunission  has  six 
months  in  which  to  prepare  a  charter  which  must  be  then  adver- 
tised and  submitted  to  the  voters  at  the  November  election  this  year. 

A  new  charter  was  adopted  in  Cincinnati  at  the  November  election. 
The  charter  makes  relatively  slight  changes  in  the  system  under  which 
the  city  has  been  operating  imder  the  state  municipal  code:  the  treas- 
urer and  solicitor,  elective  under  the  code,  are  made  appointive,  the 
terms  of  mayor  and  councU  are  extended  from  two  to  four  years,  and 
a  city  planning  commission  with  extensive  powers  is  created.  The 
charter  otherwise  incorporates  the  municipal  code  with  its  detailed 
enumeration  of  powers  of  the  city  government.  However,  by  charter 
amendments  the  people  of  the  city  are  now  in  position  to  avail  them- 
selves of  the  general  powers  of  local  government  conferred  by  the 
"home-rule"  article  of  the  constitution  upon  cities  adopting  charters 
for  themselves. 

The  prevailing  tendency  in  recent  charter  changes  is  clearly  in  the 
direction  of  the  city-manager  form.  In  Texas,  where  cities  have  been 
exceptionally  active  under  home-rule  powers,  ten  cities  are  operating 
under  one  or  another  t3rpe  of  that  plan.  Among  important  cities  else- 
where which  have  recently  adopted  city-manager  charters  may  be 
mentioned  Alameda  and  Santa  Barbara,  Cal.,  Albuquerque,  N.  M., 
and  Petersburg,  Va.  The  legislatures  of  Idaho  and  Montana  have 
recently  passed  laws  authorizing  cities  of  their  respective  states  to 
adopt  city-manager  charters.  In  the  November  election  the  attempt 
to  abolish  the  city-manager  form  in  Dayton  was  defeated. 

In  Columbus,  Ohio,  by  charter  amendment  adopted  in  August,  the 
suffrage  in  city  elections  has  been  extended  to  women  under  the  same 
terms  as  men;  and  there  was  a  relatively  large  participation  by  the 
new  women  voters  in  the  November  elections  in  that  city. 
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An  amendment  to  the  Cleveland  charter  was  adopted  in  November, 
establishing  the  eight-horn*  day  for  all  positions  in  the  classified  service. 

Municipal  Activities.  Municipal  ownership  has  made  substantial 
progress  in  Texas  during  1917.  Among  newer  municipal  undertakings 
which  were  initiated  during  the  year  are  municipal  slaughter-houses, 
municipal  farms  and  municipal  piers. 

A  recent  statute  of  Iowa  authorizes  cities  operating  imder  the  com- 
mission form  and  having  a  population  of  50,000  or  over  to  establish, 
in  connection  with  parks,  ''swimming  pools,  bathing  beaches,  bath 
houses,  ice  rinks,  dance  paviUons,  shelterhouses,  wading  pools  and 
river  walls  and  to  pave,  macadamize  or  otherwise  improve  the  road- 
ways, drives,  avenues  and  walks  in  and  through  such  parks."  The 
cities  are  authorized  to  levy  a  half-mill  tax  for  the  recreative  activities 
and  another  half-mill  for  the  paving. 

Another  important  Iowa  statute,  applying  to  cities  of  first  class  rank 
in  population,  provides  that,  upon  the  petition  of  60  per  cent  of  the 
resident  owners  of  the  real  estate  in  the  district  sought  to  be  affected, 
the  council  is  required  to  designate  and  establish,  by  appropriate  pro- 
ceedings, restricted  residence  districts.  Under  the  provisions  of  this 
act,  reasonable  rules  and  regulations  may  be  made  concerning  the 
erection,  reconstruction,  altering,  or  repairing  of  all  kinds  of  buildings 
within  the  district,  as  well  as  the  use  and  occupancy  of  such  buildings. 
The  council  may  also  provide  by  ordinance  that  no  building  or  other 
structure — except  residences,  school  houses,  churches,  and  other  simi- 
lar structures — can  be  erected,  altered,  repaired,  or  occupied  without 
a  permit  from  the  city  council.  Any  building  erected  or  repaired  in 
violation  of  such  an  ordinance  is  declared  to  be  a  nuisance,  and  the 
council  is  authorized  to  provide  for  its  abatement. 

The  successful  passage  recently,  by  a  vote  of  6214  against  4667,  of  an 
initiated  city  ordinance  terminating  the  right  of  saloons  to  exist  in 
San  Jose,  Cal.,  has  created  a  revenue  problem  for  City-manager 
Thomas  H.  Reed  (formerly  professor  of  pohtical  science  in  the  Uni- 
versity of  California).  The  estimated  revenues  from  saloon  licenses 
had  been  placed  in  the  budget  at  $60,000.  This  is  entirely  cut  oflF. 
However,  the  ordinance  has  left  16  restaurants  and  17  wholesale 
places  undisturbed  in  their  privilege  of  dispensing  liquors.  The  fees 
from  the  licenses  of  these  places,  as  fixed  in  the  new  ordinance,  are 
estimated  to  produce  about  $25,000,  making  a  net  loss  to  the  city  of 
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S35,000.  It  is  planned  partly  to  make  up  for  this  by  adding  $5,000 
from  new  business  licenses.  The  remainder  will  be  cared  for  by  a 
cash  balance  of  about  $25,000,  which  has  accumulated  during  the  last 
year  and  a  half  through  the  economy  of  the  city-manager  adminis- 
tration. 

Since  the  beginning  of  1917,  MinneapoUs  has  had  a  Sociahst  mayor — 
Mayor  Van  Lear — who  was  elected  on  a  nonpartisan  ticket.  Antici- 
pations of  a  vigorous  and  progressive  administration,  particularly  in 
the  enforcement  of  Uquor  and  vice  laws  and  in  handling  the  street- 
railway-franchise  question,  have  not  been  fully  reaUzed.  Two  im- 
portant obstacles  to  a  successful  administration  appeared:  (1)  the 
mayor  has  from  the  first  lacked  support  by  the  council,  which  has 
extensive  control  over  the  administration  outside  of  the  police  de- 
partment, and  of  which  only  four  of  the  twenty-six  members  are 
SociaUsts;  (2)  the  support  of  public  opinion  was  greatly  weakened  by 
the  mayor's  pacifism  and  especially  by  his  speeches  for  Mr.  Hillquit 
in  the  New  York  mayoralty  campaign. 

The  street-railway  question  in  Minneapolis,  an  important  issue  in 
the  1916  campaign,  has  not  yet  come  to  a  head.  The  franchise  does 
not  expire  until  1923,  but  the  question  of  its  extension  has  been  before 
the  people  for  seVeral  years.  In  1915  the  state  legislature  authorized 
the  city  to  grant  a  new  franchise.  Among  other  things  this  law  pro- 
vides that  the  company  receiving  the  franchise  shall  be  a  domestic 
corporation,  that  the  franchise  shall  be  granted  for  not  over  thirty 
years  in  the  first  instance,  and  that  the  city  shall  retain  the  right  of 
purchase  at  every  five  or  ten  year  period.  If  any  clauses  are  inserted 
with  reference  to  purchase  price  or  the  division  of  surplus  earnings, 
they  are  to  be  based  upon  a  physical  valuation  of  the  property.  This 
valuation  **may  include  a  fair  going-concern  value  but  shall  not  include 
any  franchise  or  good-will  value.''  The  franchise  shall  not  take  effect 
until  passed  by  the  city  council,  accepted  by  the  company,  and  rati- 
fied by  vote  of  the  people.  The  ground  for  a  settlement  along  these 
lines  is  being  carefully  prepared.  The  central  franchise  committee 
of  the  federated  improvement  leagues  has  been  long  at  work  under  the 
leadership  of  Mr.  Stiles  P.  Jones,  who  played  an  important  part  in  the 
gas  franchise  settlement  some  years  ago.  In  coi)peration  with  the  city 
attorney,  he  is  preparing  a  cost  of  service  franchise,  with  profit-sharing 
features.  The  question  of  valuation  is  presenting  the  greatest  diffi- 
culty. The  company  has  valued  its  plant  at  $35,323,376.  The  city 
engineer  has  put  the  figure  at  $25,914,308.    Another  engineer  specially 
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employed  by  the  city  council  reported  a  valuation  of  $24,300,000. 
Recently  the  mayor  has  brought  in  an  appraiser  from  Milwaukee  who 
has  fixed  the  value  at  a  still  lower  sum.  In  the  meantime  the  mayor 
has  vetoed  a  local  franchise  for  several  new  lines  of  track.  No  exten- 
sions of  importance  are  being  made.  The  street  car  employees  have 
been  organized  and  have  staged  a  striker  which  evoked  the  interfer- 
ence of  the  state  public  safety  commission,  and  which  is  not,  at  time 
of  writing,  fully  settled.  Numerous  jitney  busses  of  ever  larger  and 
better  types  are  materially  reducing  the  street  railwa3r's  net  earnings. 

Detroit  Conference.  The  twenty-fifth  National  Conference  for 
Good  Government,  held  at  Detroit,  Mich.,  from  November  19  to  23, 
1917,  embraced  a  series  of  meetings  and  conferences  of  the  National 
Municipal  League,  the  City  Managers'  Association,  governmental 
research  agencies,  civic  secretaries  and  secretaries  of  state  municipal 
leagues. 

At  the  sessions  of  the  City  Managers'  Association  special  attention 
was  given  to  practical  problems  of  municipal  administration. 

The  National  Municipal  League  gave  attention  to  food  supply  and 
other  war  problems,  nonpartisan  city  government,  the  consolidation 
of  city  and  county  government,  state  budget  methods  and  training 
for  the  public  service. 

Provision  was  made  for  organizing  on  a  continuing  basis  a  confer- 
ence on  governmental  research,  as  a  central  agency  for  coordinating 
and  correlating  the  work  of  the  various  bureaus  of  municipal  and  gov- 
ernment research  in  the  United  States.  Mr.  Otto  Kirchner  of  De- 
troit has  been  selected  as  president  of  this  conference,  and  Mr.  Levy 
E.  Snyder  of  Rochester  as  secretary  and  treasurer;  and  an  executive 
committee  has  been  formed  to  work  out  definite  plans  of  action. 

The  secretaries  of  state  municipal  leagues  also  formed  an  organi- 
zation, with  Homer  Talbot  of  the  Kansas  League  as  chairman. 
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The  Philippines.  By  Charles  B.  Eluott.  Two  volumes,  I, 
To  the  End  of  the  Military  Regime;  II,  To  the  End  of  the  Com- 
mission Government.  (Indianapolis:  Bobbs-Merrill  Company. 
1916-1917.    Pp.  541,  541.) 

Judge  Elliott  has  rendered  a  service  to  the  American  public  and  to 
the  Philippine  people  by  presenting  the  first  adequate  picture  of  the 
Philippines  after  nearly  twenty  years  of  American  rule.  The  author's 
period  of  activity  and  residence  in  the  islands,  as  judge  of  the  supreme 
court  (1909-1910)  and  as  secretary  of  commerce  and  police  (1910- 
1913),  has  given  him  excellent  preparation  for  a  study  of  the  policies 
and  accomplishments  of  our  rule  in  the  Philippines.  The  first  volume 
is  prefaced  by  a  terse  and  appropriate  introduction  by  Hon.  Elihu 
Root  in  which  the  fact  is  emphasized  that  all  discussion  of  the  morals 
of  our  occupation  of  the  Philippines  is  academic;  we  are  confronted 
with  a  situation  and  a  problem  the  solution  of  which  is  impossible  with- 
out intelligence  and  information  on  the  part  of  the  American  people. 
That  is  what  Judge  Elliott  aims  to  give. 

Approximately  one  half  of  the  first  volume  is  devoted  to  pre-Ameri- 
can  conditions  to  serve  as  a  background  for  an  understanding  of  the 
present.  An  effort  is  made  to  fit  our  experiment  in  the  Philippines 
into  the  general  field  of  colonization  by  comparing  it  with  efforts  made 
along  the  same  lines  by  the  Dutch,  Germans  and  British.  Our  avowed 
intention  there  is  to  fit  an  uncivilized  and  tropical  people  for  self- 
government,  and  to  govern  the  colony  in  accordance  with  its  best  in- 
terests and  not  primarily  our  own.  This  was  a  departiu^  from  ac- 
cepted theories,  inviting  criticism  and  ridicule,  but  Judge  Elliott  feels 
that  we  have  succeeded,  through  a  happy  combination  of  "England's 
sense  of  justice"  and  our  own  natural  "political  magnanimity."  The 
chapters  on  geologic,  climatic  and  racial  conditions  are  instructive  and 
readable.  While  the  general  sense  of  the  historical  sections  of  this  first 
volume  may  be  regarded  as  adequate,  since  they  show  the  results  so 
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well  of  three  hundred  years  of  Spanish  training,  the  author  falls  into 
the  rut  formed  by  the  unappreciative  and  uninstructed  British  and 
American  '^ snap-judgment"  historians  of  Spanish  colonization  by 
terming  this  ''a  period  of  stagnation."  The  difference  between  the 
Christian  Filipino  in  religion,  morals  and  civilization,  and  his  Malay 
brother  to  the  south  is  due  only  to  Spanish  influence  exerted  through 
these  ''centuries  of  stagnation."  The  author  himself  points  out  that 
the  Filipinos  are  really  Latin  in  their  civilization  and  modes  of  thought, 
and  that  with  our  twenty  years  of  vigorous  and  efficient  rule  we  have 
only  scratched  the  surface. 

A  large  number  of  inaccuracies  occur  in  the  author's  treatment  of 
the  Spanish  period.  The  Council  of  the  Indies  (not  Indias)  was  founded 
in  1511  and  not  in  1514.  Governors  of  the  Philippines  were  not  al- 
wayB  compelled  to  remain  for  residenda.  The  Obras  Fids  were  not 
founded  by  "the  contribution  of  an  enterprising  governor-general 
(Arandla,  1759)  who  had  managed,  out  of  a  small  salary  during  a  five- 
year  term  of  office,  to  save  a  quarter  of  a  million  pesos,"  which  he 
turned  over  to  the  priests.  The  first  Obra  Pia,  that  of  the  Santa 
Miseracordia,  was  brought  to  the  Philippines  in  1596,  and  another, 
San  Juan  de  Dios,  was  established  there  twenty-one  years  later.  Again, 
our  author  credits  Governor  Enrile  with  the  foundation  of  the  Philip- 
pine Economic  Society  in  about  1830,  when,  as  a  matter  of  fact,  Enrile 
merely  revived  the  association,  which  had  been  established  by  Gov- 
ernor Basco  y  Vargas  in  1780.  It  is  regrettable  that  the  author  placed 
reliance  in  the  historical  portion  of  his  book  on  the  notoriously  inaccu- 
rate Foreman,  who  knew  no  history. 

In  the  remaining  part  of  this  volume  the  author  deals  adequately 
with  the  historical  events  surrounding  the  American  conquest,  the 
Philippine  insurrection  and  the  establishment  of  American  rule,  add- 
ing nothing  to  the  accounts  already  published  by  Leroy  and  Worcester. 
Mr.  Bryan  and  the  so-called  anti-imperialist  forces  of  1900  are  charged 
with  responsibility  for  the  undue  prolongation  of  the  Philippine- 
American  war.  Their  encouragement  is  said  to  have  led  Filipino  poli- 
ticians and  "generals"  to  form  an  entirely  wrong  conception  of  their 
own  importance  and  of  the  attitude  of  the  people  of  the  United  States 
on  the  Philippine  question.  This  leads  to  the  comment  that  the 
American  people  have  never  had  any  attitude  on  this  subject,  other 
than  that  of  almost  universal  ignorance,  which  is  not  appropriate  for 
the  citizens  of  a  democracy,  although  it  be  also  mistress  of  an  empire. 

The  second  volume  brings  the  history  of  the  Philippines  down  to 
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1915.  Here  our  author  is  in  his  own  field,  describing  as  he  does  the 
events  in  which  he  himself  has  participated  so  ably.  We  are  treated 
to  a  clear-cut  exposition  and  description  of  the  present  government 
of  the  Philippines,  the  religious,  insular,  provincial  and  mimicipal  or- 
ganizations and  their  interrelations;  questions  of  finance,  trade,  agri- 
culture, labor,  are  discussed;  and  we  are  given  some  conception  of  the 
extensive  work  of  our  government  in  the  direction  of  public  works, 
harbor  improvements,  conunerce,  education,  sanitation,  and  the  recla- 
mation of  the  wild  tribes.  This  work  was  in  full  progress  in  1914, 
when  some  political  changes  were  effected  on  the  basis  of  national 
issues.  Judge  Elliott  feels  that  these  changes  have  been  entirely  in- 
consistent with  our  original  purposes  in  the  PhiUppines,  which  presup- 
pose a  sufficient  length  of  time  for  the  education  and  uplift  of  the 
Filipino  people.  These  changes  have  interrupted  and  stayed  the 
work,  which  in  reality  is  only  initiated  and  will  require  time  for  full 
fruition.  What  we  need  is  a  settled  policy  with  regard  to  the  Philip- 
pines. They  should  be  put  beyond  the  reach  of  politics.  The  FiUpino 
people  are  not  yet  ready  for  independence,  political,  moral  or  economic; 
and  the  measures  enacted  during  the  past  few  years  have  not  been  the 
result  of  proper  reflection,  knowledge,  imderstanding  or  sympathy 
with  our  great  aim  in  the  archipelago.  Notwithstanding  the  sharply 
critical  spirit  of  this  volume,  as  a  piece  of  informative  Uterature,  palpi- 
tating with  earnestness  and  abounding  in  data,  it  is  the  best  thing  yet 
written  on  our  colonial  activities  in  the  Far  East.  It  is  more  than  that; 
it  is  a  book  with  a  mission. 

It  is  unfortunate  that  the  author  has  carelessly  or  unwittingly  per- 
mitted so  many  errors  and  inconsistencies  in  the  use  of  Spanish  names 
and  words  to  creep  into  the  text.  It  would  almost  seem  that  he  de- 
hberately  tried  to  waive  all  correct  usage  in  Spanish.  It  would  be 
wearisome  to  mention  all  of  the  62  mistakes  of  this  kind  counted  in  the 
first  volume,  but  a  few  of  the  most  glaring  follow  in  the  order  of  their 
occurrence:  encomendadors  (37)  for  encomenderoSy  which  word  is  cor- 
rectly used  subsequently;  politicos  for  polUicos  (60)  indicating  that  our 
author  makes  no  use  of  accents  in  words  requiring  them;  Cotabato  is 
spelled  Cotabatu  (66)  and  Cottabatu  (468)  in  volume  I  and  Cotabato 
in  volume  II  (443);  Mariveles  is  spelled  Maravales  (71)  and  Marivales 
(162);  Santo  Tom&a  is  Santa  Tomds  (72),  thereby  making  St.  Thomas 
a  female  saint;  Agusan  is  Aguson  (91);  Martin  de  Rada,  properly 
spelled  on  page  102  becomes  Martin  de  Roda  two  pages  farther  on. 
El  Cano,  the  successor  of  Magellan,  is  designated  as  El  Cafio  (145); 
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while  Emelio  Aguinaldo  is  given  the  Christian  name  of  his  female  cousin 
Emelia  (203).  These  errors  are  t3rpical  in  an  added  sense  of  showing 
how  studiously  Americans  avoid  a  correct  knowledge  of  the  language 
of  the  colony  or  foreign  country  in  which  they  reside.  Herein  is  one 
of  our  great  weaknesses. 

Charles  H.  Cunningham. 
University  of  Texas. 

The  Danish  West  Indies.    By  Waldemar  Westergaard.     (New 
York:  The  Macmillan  Company.     1917.    Pp.  xxiv,  359.) 

If  the  importance  of  the  Danish  West  Indies  were  measured  by 
their  few  square  miles  and  some  thirty  thousand  inhabitants,  to  give 
an  entire  volume,  or  as  the  author  proposes,  three  volumes,  to  their 
history  would  be  to  exaggerate  their  importance.  Mr.  Westergaard 
feels  that  his  study  is  justified  because  it  gives  a  picture  in  miniature 
which  portrays  influences  determining  colonial  development  of  im- 
portance throughout  the  Caribbean  and  beyond. 

Except  for  one  chapter,  Mr.  Westergaard  devotes  his  attention  to 
the  history  of  the  eighty-four  years  during  which  the  islands  were 
managed  by  the  Danish  West  India  Company.  The  sources  used  are 
found  chiefly  in  the  Bancroft  collection  and  in  the  Danish  royal  ar- 
chives which  have  been  almost  entirely  neglected  by  scholars.  The 
author  has  made  careful  and  effective  use  of  his  material.  Since  the 
community  examined  was  so  minute  he  has  been  able  to  picture  its 
development  in  great  detail. 

The  life  of  the  islands  has  centered  about  three  lines  of  activity: 
trade  and  plantation  enterprises,  which  the  author  points  out  have  too 
often  been  treated  as  if  they  were  synonymous,  and  the  slave  trade. 
The  story  presents  many  elements  familiar  to  the  student  of  the  his- 
tory of  colonization  and  particularly  of  colonization  in  the  Alnerican 
tropics.  The  Danish  experience  with  ex-criminal  colonists,  inden- 
tured servants,  absentee  landlords,  African  slaves,  pirates  and  contra- 
band trade,  all  claim  attention.  The  trials  of  the  company  and  its 
stockholders,  due  to  corrupt  officials,  hurricanes,  droughts,  and  negro 
insurrections;  the  disputes  of  the  planters  with  the  authorities  over 
direct  taxes  and  customs;  unfortunate  experiments  at  cooperation 
with  a  company  of  Brandenburgers;  the  mutterings  of  the  disgruntled 
settlers  because  of  their  desire  for  a  share  in  their  own  government: 
all  are  interestingly  discussed.    Among  the  most  valuable  chapters 
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are  those  dealing  with  the  economic  life  of  the  colony.  The  experi- 
ments with  indigo  and  cotton,  the  export  of  valuable  woods,  the  rise 
of  the  sugar-cane  industry  which,  especially  when  war  conditions 
made  the  prices  for  the  staple  rise,  gave  the  islands  their  boom  periods, 
all  furnish  interesting  contrasts  and  parallels  for  students  of  the  his- 
tory of  other  West  Indian  colonies. 

Taken  as  a  whole,  the  story  is  a  sorry  one  of  hardships,  disappoint- 
ments and  defeats,  especially  before  the  purchase  of  St.  Croix  in  1733, 
at  which  time  the  population  of  white  adults  numbered  only  482,  little 
more  than  twice  as  many  as  were  in  the  colony  a  generation  before. 
With  the  acquisition  of  the  agriculturally  richer  St.  Croix  and  the 
expansion  of  the  sugar  trade  the  picture  brightens;  but  with  greater 
prosperity  the  usual  abuses  of  company  rule  became  even  less  toler- 
able, and  that  S3rstem  of  control  came  to  an  end  in  1754. 

The  supplemental  chapter  gives  a  bird's-eye  view  of  the  subsequent 
history  of  the  islands  which  is  the  most  interesting  part  of  the  book 
for  the  general  reader.  An  excellent  series  of  appendices,  chiefly  sta- 
tistical, shows  the  economic  and  social  conditions  existing  in  the  colony 
at  various  periods. 

Chester  Llotd  Jones. 

University  of  Wiscansin. 

Chatham^s  Colonial  Policy.  A  Study  in  the  Fiscal  and  Economic 
Implications  of  the  Colonial  Policy  of  the  Elder  Pitt.  By  Kate 
HoTBLACK,  J.  E.  Cairnes  Scholar  of  Girton  College.  (Lon- 
don and  New  York:  E.  P.  Button  and  Company.  1917.  Pp. 
XV,  219.) 

That  Chatham  directed  his  foreign  and  colonial  policy  with  an  eye  to 
trade,  is  a  commonplace;  but  Miss  Hotblack  has  ventured  a  document- 
ing of  the  subject  which  was  well  worth  imdertaking.  Her  book  is 
built  up  from  Chatham's  correspondence,  his  speeches,  and  his  de- 
partmental letters  in  the  Record  Office;  and  it  makes  out  a  clear  case 
for  regarding  his  conduct  in  the  light  of  a  supreme  concern  for  mercan- 
tile interests. 

An  obvious  comment  upon  the  work  is,  that  being  confined  for  the 
most  part  to  material  of  an  official  character,  it  tends  to  reflect  too 
exclusively  an  official  view.  Chatham's  judgments  become  detached 
from  their  origin  and  place  in  contemporary  political  controversy,  and 
stand  out  unduly  magnified  and  exalted  above  the  popular  trade  argu- 
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ments  of  the  day.  It  is  really  not  sufficient,  and  it  serves  only  the 
most  limited  purpose,  to  contrive,  as  Miss  Hotblack  does,  to  make 
Chatham  explain  his  conduct  in  his  own  words.  It  would  be  better, 
in  addition,  to  attempt  to  value  his  views  by  resetting  them  in  the 
arena  of  public  debate  from  which  they  have  been  isolated.  Had  Miss 
Hotblack  only  cared  to  go  further  afield  and  to  master,  for  example, 
the  collections  of  pamphlets  upon  the  Seven  Years  Wiar  alone,  her  study 
of  Pitt's  trading  policy  would  have  appeared  less  contracted.  A  few, 
even,  of  the  eighty-odd  pamphlets  on  the  Canada-Guadaloupe  contro- 
versy would  have  shown  that  in  such  a  dispute  the  routine  information 
of  a  government  department  does  not  compare  for  interest  with  the 
lively  solicitude  given  the  question  in  unofficial  discussion.  Also, 
more  specifically,  the  same  pamphlets  would  have  explained  the  actual 
issue  in  the  choice  between  Guadaloupe  and  Canada — an  alter- 
native which  Miss  Hotblack,  relying  too  closely  perhaps  upon 
departmental  letters,  seems  strangely  to  misinterpret;  partly,  it  is  to  be 
feared,  from  a  rather  insecure  understanding  of  the  geography  and 
economic  exploitation  of  Canada  before  the  cession.  However,  within 
the  self-imposed  limitations  of  this  brief  piece  of  research  Miss  Hot- 
black  has  sought  out  some  very  telling  illustrative  material,  which 
elucidates  Chatham's  mercantilism,  and  throws  the  subject  into  clear 
outline. 

C.  E.  Fryer. 
McGill  University,  Montreal. 

The  Origins  of  the  Triple  Alliance.  By  Archibald  Gary  Cool- 
iDGE.  (New  York:  Charles  Scribner's  Sons.  1917.  Pp.  vi, 
236.) 

Although  in  Russia  the  Bolsheviki  appear  ready  to  open  to  all  man- 
kind the  diplomatic  arcana  of  the  old  regime,  it  will  probably  be  many 
a  day  before  Prussia,  Austria,  and  Italy  will  allow  historians  free 
access  to  the  secret  records  of  their  diplomatic  history  between  1866 
and  1882.  Until  that  day  comes  the  historian  must  be  content  to  catch 
at  the  clues  in  inspired  newspaper  articles,  in  hints,  discreet  and  in- 
discreet, which  statesmen  drop  in  their  reminiscences  for  the  enlight- 
enment or  befogging  of  posterity,  and  in  stories  current  in  the  legations 
and  chancelleries  of  Europe.  Professor  Coolidge  has  caught  with 
imusual  success  at  all  these  clues  available  and  has  weighed  their  value 
with  great  acumen  and  common  sense.    He  has  wisely  forborne  to 
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burden  the  reader  with  long  notes  on  controversial  points,  but  he  has 
given  the  clearest,  simplest,  and  most  convincing  narrative  in  EngUsh, 
of  the  way  in  which  Bismarck  sought  to  make  secure  from  without  the 
new  German  Eknpire  which  he  had  founded. 

Bismarck's  chief  soiu'ce  of  anxiety  immediately  after  the  Franco- 
Prussian  War  was  the  possibility  of  French  schemes  of  revanche.  To 
protect  Germany  from  this  he  skillfully  pursued  a  tortuous  poUcy  which 
had  as  its  successful  purpose  the  diplomatic  isolation  of  the  new  French 
Republic.  In  this  he  was  aided  by  the  so-called  League  of  the  Three 
Emperors — a  combination  of  the  same  three  great  powers  which  had 
brought  about  the  First  Partition  of  Poland  just  one  hundred  years 
earUer.  Later,  in  1879,  owing  to  justifiable  Russian  resentment  over 
the  outcome  of  the  Co^ngress  of  BerUn,  Bismarck  felt  it  necessary  to 
insure  the  German  Empire  on  her  Eastern  frontier  also — ^hence  the 
Dual  Alliance  with  Austria.  It  is  worth  noting  that  when  he  went  to 
Vienna  in  September,  1879,  to  negotiate  with  Andrdssy,  he  pretended 
to  wish  that  the  treaty  of  alliance  between  the  two  Germanic  empires 
should  be  a  general  treaty  and  should  be  made  a  part  of  the  constitu- 
tion of  both  states.  Andrdssy,  however,  refused  both  points:  a  general 
treaty  might  antagonize  France,  with  whom  Austria  had  no  quarrel; 
and  the  inclusion  of  the  treaty  as  a  constitutional  document  would 
recall  in  a  measure  the  German  Confederation  which  had  been  rup- 
tured by  the  War  of  1866.  So  Bismarck  yielded,  and  the  Dual  Alli- 
ance, as  signed,  looked  primarily  eastward:  "Should  one  of  the  two 
Empires  be  attacked  by  Russia,  the  High  Contracting  Parties  are  bound 
to  come  to  the  assistance  one  of  the  other  with  the  whole  war  strength 
of  their  Empires"  (Art.  I).  If  one  were  attacked  by  another  power — 
by  which  Bismarck  of  course  meant  France — the  other  contracting 
party  bound  itself  **to  observe  at  least  a  benevolent  neutral  attitude" 
(Art.  II).  In  the  Triple  Alliance  three  years  later  there  appears  this 
same  ominous  phrase,  "benevolent  neutraUty" — itself  a  contradiction 
in  terras — the  full  significance  of  which  was  not  apparent  until  August 
2,  1914,  when  Germany  demanded  that  Belgium  maintain  an  attitude 
of  "friendly  neutrality"  toward  herself. 

Aside  from  its  clearness  and  interest,  the  book  is  noteworthy  for  its 
considerable  attention  to  Russian  and  Balkan  influences,  for  its  evalua- 
tion of  the  personal  influence  of  rulers  and  statesmen,  and  for  its 
just  estimate  of  Bismarck. 

SiDf^Y  B.  Fay. 

Smith  College. 
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The  Statesmanship  of  Wordsworth.    By  A.  V.  Dicey.     (Oxford: 
The  Clarendon  Press.     1917.    Pp.  134.) 

England  is  fighting  against  German  imperialism  for  the  same  re^isons 
that  she  fought  against  French  imperialism  imder  Napoleon  a  hundred 
years  ago.  She  may  derive  strength  of  purpose  and  confidence  from 
the  remembrance  of  the  motives  which  urged  her  on  and  sustained  her 
determination  in  former  times.  This  was  the  originating  idea  of  Pro- 
fessor Dicey's  book.  Wordsworth  deserves  to  be  known,  not  only 
as  a  poet,  but  as  a  thinker,  and  especially  in  that  sphere  of  intellectual 
activity,  so  closely  connected  with  the  leading  motive  of  his  poetry, 
namely,  the  application  of  moral  principles  to  the  poUtical  and  social 
laws  which  regulate  the  relations  of  citizens  within  the  state,  and  to 
the  international  laws  which  ought  to  regulate  the  relations  of  nations 
in  the  world. 

The  first  part  of  Professor  Dicey's  book  deals  with  the  influence  of 
the  French  Revolution  on  the  mind  of  the  poet.  Here  the  material  is 
well  known  and  Professor  Dicey  is  content  with  stating  again,  with 
occasional  illuminating  remarks,  what  the  historians  of  literature  may 
consider  as  trite,  but  what  has  not  yet  reached  the  general  public. 
On  this  subject  one  regrets  that  Professor  Dicey  quotes  only  Harper's 
recent  biography  of  Wordsworth  and  does  not  mention  L^gouis's 
Jeunesse  de  Wordsworth,  or  Cestre's  La  RhxjlvUon  frangaise  et  les 
poitea  anglais. 

The  second  and  more  original  part  of  the  book  treats  of  the  "doc- 
trine of  nationality"  as  anticipated  by  Wordsworth  in  the  Sonnets 
Dedicated  to  Liberty  and  in  his  prose  work.  The  ConverUion  of  Cintra. 
It  is  here  that  one  may  truly  speak  of  the  ''statesmanship"  of  the  poet. 
Through  the  exercise  of  his  moral  and  patriotic  intuition,  Wordsworth 
understood  that  one  of  the  most  valuable  lessons  of  the  French  Revo- 
lution ought  to  be  the  principle  of  the  independence  of  nations  as 
moral  and  political  units — a  principle  claimed  by  the  French  in  1792 
and  then  violated  by  them  under  Napoleon.  The  vindication  of  this 
principle,  without  which  there  could  be  no  lasting  freedom  for  any 
country  in  Europe,  was  worth  the  most  strenuous  exertions  and  the 
most  costly  sacrifices  on  the  part  of  England.  England  then  led  the 
crusade  for  civilization  and  for  the  future  progress  of  the  world.  To- 
day she  has  the  same  reason  to  fight  to  the  uttermost  against  German 
imperialism.  Wordsworth  deserves  to  be  one  of  her  guides.  While 
setting  forth  the  poet's  prophetic  insight  into  a  great  truth  of  interna- 
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tional  law,  Professor  Dicey  brings  in  his  own  penetrating  judgments, 
and  here  his  eminence  as  a  historian  and  a  jurist  is  masterfully  exem- 
plified. He  solves  definitely,  in  favor  of  Wordsworth's  liberalism,  the 
controverted  problem  concerning  the  poet's  political  opinions  in  the 
the  latter  part  of  his  life. 

C.  Cbstrs. 
University  of  Bordeaux. 

Political  Ideals.    By   Bertrand  Russell.     (New  York:   The 
Century  Company.     1917.    Pp.  172.) 

This  Uttle  volume  contains  five  brief  essays  embod3dng  the  author's 
views  as  to  the  essential  wrongs  of  our  present  political  and  economic 
system  and  as  to  the  ideals  which  should  determine  the  gradual  proc- 
esses of  reconstruction.  His  initial  principle  is,  as  in  his  Why  Men 
Fight,  the  discrimination  between  the  two  sorts  of  goods  and  the  two 
corresponding  impulses:  (1)  goods  in  regard  to  which  individual  pos- 
session is  possible  and  where  what  one  man  acquires  is  obtained  usually 
at  the  expense  of  some  other  man — ^in  general  material  possessions;  and 
(2)  goods  which  all  can  share  alike,  and  where  acquisition  and  attain- 
ment by  one  person  extend  rather  than  diminish  the  possibility  of 
attainment  and  enjoyment  of  such  goods  by  others — ^in  general  mental 
and  spiritual  goods.  With  respect  to  the  two  corresponding  impulses — 
the  possessive  and  the  creative,  respectively — social  progress  involves 
disparagement  of  the  former  and  cultivation  of  the  latter. 

Generally  speaking,  in  matters  concerning  the  economic  and  pos- 
sessive life,  more  control  over  the  individual  is  necessary  than  at 
present  is  imposed;  here  unrestricted  liberty  involves  anarchy  or  in- 
justice. In  relation  to  mental  interests  state  action  should  aim  only 
at  the  prevention  of  private  tjrranny  and  the  liberation  of  creative  im- 
pulses. The  evils  of  the  present  economic  and  political  order  are: 
first,  that  under  it  too  much  attention  is  given  to  the  immediate  fos- 
tering of  total  production;  second,  that  the  capitalistic  system  places 
the  worker  under  the  control  of  an  economic  organization  in  the  man- 
agement of  which  he  has  no  voice;  and,  thirdly,  that  too  little  attention 
is  given  to  affording  such  men  free  play  for  their  creative  impulses  by 
liberating  them  from  the  material  cares  in  which  they  are  engrossed 
under  the  capitalistic  system. 

The  remedy  is  to  be  sought,  not  by  destroying  large  economic  or- 
ganizations, but  by  rendering  their  control  democratic.    And  this  end 
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can  be  obtained  not  through  a  system  of  state  socialism^  but  through  a 
system  of  self-government  for  each  economic  group.  State  socialism 
does  not  promote  economic  freedom  and  democracy.  Under  it  men 
employed  in  a  given  industry  have  no  more  vpice  in  the  management 
of  that  industry  than  they  have  under  private  ownership;  the  admin- 
istration of  the  industry  is  still  in  the  hands  of  officials  whose  bias  and 
associations  separate  them  from  the  actual  workers.  With  respect  to 
any  given  state-owned  industry  the  officials  are  imder  the  control,  if 
any,  of  an  electorate  most  of  whom  have  no  direct  or  vital  interest 
in  the  particular  questions  that  arise  affecting  that  industry.  This 
evil  is  avoided  by  a  system  imder  which  the  workers  in  any  one  in- 
dustry are  combined  into  an  autonomous  unit  free  from  control  as  to 
internal  affairs — hours  of  labor,  distribution  of  earnings,  questions  of 
business  management.  But  not  as  to  '^ external''  affairs:  the  state 
must  regulate  outside  relations  of  the  group;  it  must  therefore  fix  the 
price  at  which  products  are  sold,  for  prices  directly  concern  the  rest 
of  the  commimity.  Thus  this  S3rstem,  which  is  guild  socialism,  is  to  be 
distinguished  not  only  from  state  socialism,  but  also  from  syndicalism; 
the  latter  would  leave  each  economic  group  externally  as  well  as 
internally  independent. 

Brief  suggestions  are  made  that  this  system  of  internally  autono- 
mous groups  should  be  applied  to  other  than  economic  interests; 
there  should  be  a  general  extension  of  devolution  and  federal  govern- 
ment, as  applied  to  racial,  religious,  geographical,  and  other  groups 
within  the  state.  Finally  the  same  principle  should  be  applied  in- 
ternationally: independence  for  each  state  in  its  internal  affairs,  but 
legal  restraint,  rather  than  separate — and  therefore  prejudiced — ^force, 
in  external  affairs.  States  must  be  willing  to  part  with  absolute  sov- 
ereignty and  leave  control,  legislative  as  well  as  judicial,  of  interna- 
tional affairs  to  an  international  authority  which  should  be  possessed 
of  the  only  army  and  navy  in  existence.  "War  is  only  the  final  flower 
of  an  evil  tree."  Possession — the  passion  to  have  and  to  hold — is  the 
ultimate  source  of  war  and  the  foundation  of  all  the  ills  from  which 
the  political  world  is  suffering. 

The  ideals  of  the  essays  are  set  forth  with  the  writer's  characteristic 
fluency  and  vividness  of  expression,  and  with  useful  incidental  notions 
of  which  no  suggestion  can  here  be  given.  No  weighing  of  difficulties 
or  indication  of  specific  methods  is  attempted  by  the  author. 

F.   W.   COKER. 

Ycde  University. 
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The  Life  of  John  Caldwell  Calhoun.  By  William  M.  Meigs. 
Two  volumes.  (New  York:  The  Neale  Publishing  Company. 
1917.     Pp.  456,  478.) 

Mr.  Meigs's  book  may  be  accepted  as  the  long-Klesired  complete  and 
impartial  life  of  the  Great  Nullifier.  Evidently  it  rcSts  on  an  indus- 
trious examination  of  the  available  sources  and  is  constructed,  on  the 
whole,  with  an  admirable  sense  of  the  relations  of  the  various  phases  of 
Calhoun's  career  to  the  whole  story  of  his  long  and  important  life.  The 
first  volume  carries  him  nearly  to  the  end  of  the  nullification  contro- 
versy, and  most  of  the  second  is  devoted  to  that  part  of  his  life  in 
which  Calhoun  appeared  as  the  dominating  leader  of  the  South  in 
asserting  its  claims  against  the  North.  The  second  volume  is,  perhaps, 
the  more  interesting  of  the  two;  for  it  shows  its  subject  engaged  in  a 
cause  dear  to  his  heart,  fighting  his  way  into  undisputed  mental  leader- 
ship, and  uttering  views  about  which  he  cannot  be  supposed  to  have 
taken  grounds  which  did  not  correspond  to  his  convictions. 

Although  the  author  does  not  defend  all  of  Calhoun's  positions  and 
deeds,  he  never  criticizes  them  with  acrimony,  and  he  insists  that  we 
shall  remember  that  the  current  of  the  time  was  running  strongly 
against  South  Carolina.  For  example,  we  are  reminded  that  Calhoun 
did  not  shift  his  position  in  poUtics  in  1825  merely  because  he  wished 
to  become  president,  but  because  he  had  come  to  feel  that  the  interests 
of  the  South  were  jeopardized  by  the  spirit  of  the  majority  in  Congress 
and  that  it  was  his  duty  to  defend  his  own  section.  This  conviction 
was  not  formed  in  the  spirit  of  knight-errantry,  but  on  the  ground  that 
a  poUtician  must  stand  by  his  people,  who  trust  him.  On  such  a 
basis  the  course  of  Calhoun  is  as  creditable  as  that  of  any  of  his  oppo- 
nents. The  reader  of  the  book  must  lay  it  down  with  the  feeling  that 
it  deals  with  a  sad  but  splendid  man,  who  fought  admirably  against 
adverse  fate  and  who  deserves  our  sympathy  and  esteem. 

The  breadth  of  treatment,  which  is  generally  noticeable  throughout 
the  book,  is  illustrated  in  the  presentation  of  the  results  of  nullifica- 
tion (II,  pp.  36-39).  For  South  Carolina  it  was  a  triumph  in  that 
it  reduced  the  tariff  to  a  low  level  at  a  time  when  the  tide  had  been 
running  strongly  in  the  other  direction;  but  the  victory  was  won  by 
the  merest  scratch,  and  when  it  was  won  the  state  was  at  the  end 
of  her  wits  for  a  means  of  resisting  the  blows  which  Jackson  seemed 
about  to  inflict.  For  the  cause  of  union  it  was  also  a  triumph,  but  the 
radical  toning  down  of  the  Force  Bill  by  Congress,  immediately  after  it 
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was  passed,  took  away  some  of  the  renown  of  victory.  For  Calhoun 
it  was  a  misfortune;  because  after  that  his  reputation  always  carried 
the  stain  of  disloyalty  to  the  Union,  which  was  a  bar  to  his  future  politi- 
cal hopes.  The  moral  effects  were  important;  for  while  the  South  had 
been  forced  to  fix  her  eyes  more  steadUy  than  ever  before  on  her  sec- 
tional interest,  the  country  at  large  had  seen  the  nullifiers  suspended 
for  a  moment  over  a  dreadful  chasm  and  every  one  knew  that  they 
were  lucky  to  get  their  feet  on  terra  firma  again.  Their  experience 
showed  the  South,  and  Calhoun  himself,  the  weakness  of  the  theory 
that  a  state  could  resist  the  execution  of  federal  law  and  remain  in 
the  Union;  and  in  all  the  later  years  of  the  great  controversy  that 
theory  was  not  again  brought  into  service.  Special  commendation 
must  be  given,  also,  to  the  discussion  of  the  economic  causes  behind 
nullification  (II,  pp.  40-45). 

The  reviewer  has  encountered  some  proof  errors,  and  he  cannot  but 
regret  that  the  publishers  did  not  use  better  paper  and  more  attractive 
t3rpe  in  manufacturing  a  book  which  deserves  such  steady  use  by  stu- 
dents of  American  history.  The  summaries  at  the  beginning  of  the 
chapters  are  especially  unimpressive  in  type  and  spacing. 

John  Spencer  Bassett. 

Smith  College. 

The  Readjuster  Movement  in  Virginia.  By  Charles  C.  Pear- 
son, Ph.D.  (New  Haven:  Yale  University  Press.  1917. 
Pp.  viii,  191.) 

Dr.  Pearson  has  made  an  informing  study  of  a  transitional  period  in 
Virginia  history  extending  roughly  from  the  close  of  the  Civil  War 
to  the  election  of  Grover  Cleveland  as  President  of  the  United  States. 
The  central  fact  in  the  Readjuster  Movement  was  the  means  of  paying 
the  public  debt  of  $38,000,000,  as  reported  by  the  governor  in  his 
message  of  December  4,  1865.  The  state's  assets  in  railroads  and 
canals  had  been  virtually  destroyed  by  the  war,  the  taxing  power  of 
the  people  reduced  fully  two-thirds;  and  one-third  of  the  territory 
had  been  actually  wrested  away  in  the  formation  of  the  new  state  of 
West  Virginia.  Under  these  cruel  circumstances,  the  readjuster  prin- 
ciple was  thrust  forward — "that  the  state's  creditors  should  be  com- 
pelled to  share  in  the  general  loss  occasioned  by  war  and  reconstruc- 
tion.'' The  leaders  were  mainly  self-made  men  of  the  middle  class, 
marked  by  energy  and  political  shrewdness.    Perhaps  the  two  most 
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picturesque  were  ''Parson''  Massey,  and  General  Mahone,  who  bossed 
rather  than  guided. 

While  the  cause  of  the  Readjuster  Movement  was  primarily  fiscal, 
the  effects  were  largely  social,  economic  and  political.  It  marked  the 
advent  of  discussion  after  the  paralysis  of  the  Civil  War,  and  discussion 
invariably  sets  free  the  potential  energy  of  a  democracy.  ''For  Con- 
servatism was  not  only  a  political  party,  it  was  also  a  social  code  and  a 
state  of  mind  which  bound  the  whites  to  united  and  temperate  action." 
As  Dr.  Pearson  clearly  points  out,  "the  Radicalism  of  reconstruction 
days  and  the  Readjuster  Movement  a  decade  later  were  both  demo- 
cratic protests  against  the  domination  of  Conservatism." 

The  period  of  Readjuster  supremacy  lasted  for  four  years,  1879- 
1883.  One-third  of  the  debt  was  set  aside  for  West  Virginia.  The 
total  remaining  debt  for  old  Virginia  was  $21,035,377,  which  was  re- 
funded by  the  Riddleberger  bonds  dated  July  1,  1882,  and  bearing  3 
per  cent  interest.  As  a  result  the  tax  rate  was  reduced  from  50  to  40 
cents,  as  also  liquor  licenses,  while  "public  education  received  such 
generous  treatment  that  some  feared  the  ruin  of  denominational 
schools."  Many  other  measures  tended  to  subserve  the  interest  of 
the  masses  and  to  break  the  power  of  wealth  and  established  privilege. 
The  whipping-post  was  abolished. 

In  1882  it  became  apparent  that  Mahone's  chief  object  was  to 
"bind  the  state  and  hand  her  over  to  the  Republicans,"  while  the  single 
aim  of  the  Conservatives  was  to  "redeem  the  state."  With  Mahone 
in  the  United  States  senate,  "the  sohd  South"  was  immistakably 
broken.  "This  result  was  attained  by  a  combination  of  boss,  pat- 
ronage, and  negroes."  General  Fitzhugh  Lee  "redeemed"  the  state 
in  1885,  while  Daniel  and  Barbour  soon  superseded  Mahone  and 
Riddleberger  in  the  senate. 

Dr.  Pearson's  style  is  forceful,  and  his  treatment  is  clear  and  inter- 
pretative of  a  critical  period  in  Virginia  history. 

S.  C.  Mitchell. 

Delaware  College. 

Party  Organization  and  Machinery  in  Michigan  since  1890.  By 
A.  C.  MiLLSPAUGH.  (Johns  Hopkins  University  Studies  in  His- 
torical and  Political  Science.    Series  xxxv.  No.  3.    Pp.  189.) 

Until  very  recently  the  field  of  Michigan  poUtical  history  has  been 
little  cultivated.    Indeed,  until  the  publication  in  1912  of  Miss  Har- 
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riette  M.  Dilla's  The  Politics  of  Michigan,  1865-1878,  nothing  had 
been  produced  so  good  as  Judge  James  V.  Campbell's  Outlines  of  the 
Political  History  of  Michigan  (1876),  which  is  in  fact  as  well  as  in 
title  a  mere  sketch  of  the  general  history  of  the  state.  This  dearth  is 
reflected  in  the  paucity  of  references  to  monographic  literature  in  the 
present  volume. 

Mr.  Millspaughy  as  a  native  of  Michigan,  has  done  a  good  service  in 
calling  attention  to  Michigan,  and  the  central  states  in  general,  as  a 
field  for  doctoral  work  in  politics  and  government. 

"My  study,"  the  author  says,  "is  an  attempt  to  contribute  to  the 
satisf3dng  of  what  is  believed  to  be  a  real  need  in  applied  political 
science.  It  is  confined  to  one  state,  and  states  differ  in  their  internal 
conditions  and  in  their  legislative  experimentation;  but  I  believe  there 
is  nothing  so  peculiar  in  the  conditions  and  legislation  of  Michigan 
that  its  experience  may  not  be  accepted  as  fairly  tjrpical  of  the  experi- 
ence of  many  other  states." 

In  the  introduction  he  reviews  briefly  the  social,  economic,  poUtical 
and  religious  conditions  in  Michigan  as  a  general  background  affect- 
ing the  form  and  workings  of  party  organizations,  and  then  takes  up 
in  succession  party  committees,  primaries  and  conventions  (1890- 
1904),  direct  primary  legislation,  the  committee  sj^stem  imder  direct 
primaries,  direct  nominations  in  operation,  and  campaign  management 
and  finance.  The  author  concludes  that  "although  the  great  national 
party  organizations  continue  quadrennially  to  persist  and  to  function 
with  apparently  almost  undiminished  vitality,  an  examination  of  party 
activities  in  Michigan  and  within  its  lesser  political  subdivisions 
reveals  striking  and  significant  changes." 

In  the  discussion  of  these  changes  lie  the  contributions  of  the  volume, 
albeit  essentially  local;  yet  as  an  epitome  of  Michigan  experience,  the 
discussion  is  a  valuable  contribution  to  the  comparative  study  of  state 
party  organizations  and  state  electoral  machinery.  From  time  to 
time,  similar  studies  of  scholarly  workmanship  appear  in  various 
states  dealing  with  the  operation  of  the  direct  primary — and  although 
none  of  these  perhaps  necessitate  any  radical  recasting  of  ideas  on  the 
subject,  all  taken  together  may  later  form  the  basis  of  a  general  work 
of  much  value. 

Probably  the  most  valuable  chapters  of  the  thesis  are  those  on 
direct  nominations  and  the  management  and  financing  of  campaigns. 
They  reveal  clearly  and  interestingly  the  numerous  and  complicated 
reactions  of  parties  to  legislation  and  other  conditions,  and  the  various 
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symptoms  of  the  umnistakable  weakening  of  party  solidarity  in  Michi- 
gan. These  chapters  show,  or  at  least  suggest,  how  complex  the 
electoral  process  really  is,  and  how  in  the  end  its  results  are  a  product 
of  various  interacting  factors.  They  strengthen  the  belief,  which  is 
already  quite  general,  that  the  problem  of  the  electorate  is  a  proper 
subject  for  comprehensive  and  detailed  investigation,  rather  than  for 
''snap"  judgment  of  time  worn  platitudes. 

In  his  study  of  primary  and  election  expenses,  Mr.  Millspaugh  has 
used  a  great  mass  of  statements.  In  this  particular,  Michigan  afforded 
a  special  advantage.  There  are  very  few  other  states  which  have  avail- 
able statements  of  election  expenses  dating  back  to  1892.  He  has  gone 
into  the  subject  of  campaign  finances  rather  fully,  and  has  made  a 
considerable  contribution  to  the  study  of  bipartisanship,  controlled 
precincts,  and  their  relation  to  independent  voting.  Of  much  interest 
is  the  relating  of  Michigan's  experience  with  interparty  interferences 
in  the  primaries. 

A  formal  bibliography  is  not  given,  but  the  essential  materials  con- 
sulted are  to  be  gathered  from  the  niunerous  references  in  footnotes. 
The  Detroit  and  Grand  Rapids  newspapers  appear  to  have  been  pretty 
thoroughly  used  since  1890,  also  the  available  state  and  local  public 
documents;  but  the  insight  which  the  author  shows  into  the  actual 
inside  workings  of  party  organizations  suggest  that  he  probably  has  a 
personal  acquaintance  with  the  minds  of  some  of  the  leading  politicians 
of  Michigan  in  the  period.    The  work  has  a  good  index. 

Geobge  N.  Fuller. 

Lansing,  Mich. 

Constitutional  Conventions:  Their  Nature,  Powers  and  Limita- 
tions. By  Roger  Sherman  Hoar.  (Boston:  Little,  Brown 
and  Company.     1917.     Pp.  xvi,  240.) 

This  work  of  eighteen  chapters  is  a  careful  and  thorough  discussion 
from  a  legal  standpoint,  of  the  origin,  nature  and  underlying  theory  of 
state  constitutional  conventions.  It  includes  a  list  of  cases,  a  few  ref- 
erences, a  good  index  and  a  final  chapter  giving  a  smnmary  of  the 
conclusions  reached. 

The  book  discusses  in  general  the  relation  of  the  convention  to  the 
executive,  the  courts,  the  legislature  and  to  the  electorate  as  the  rep- 
resentative of  the  people.  The  author's  main  thesis  is  that  the  people 
are  sovereign,  that  a  constitution  is  a  contract  between  the  people 
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and  the  whole  state,  and  that  the  people  have  an  inherent  right  to 
change  their  form  of  government  at  will.  He  argues,  furthermore, 
that  the  convention  is  the  agency  used  by  the  sovereign  people  for  this 
purpose  and  that  such  changes  of  government  may  be  accomplished 
(1)  by  some  authorized  proc^ure,  (2)  by  a  lawful  act  of  the  whole 
people  in  their  sovereign  capacity,  or  (3)  by  a  spontaneous  popular 
movement  either  backed  up  by  force  or  ratified  by  general  acquiescence 
in  the  result. 

The  author  gives  special  attention  to  the  many  questions  so  fre- 
quently arising  with  reference  to  the  respective  jurisdictions  of  conven- 
tion and  legislature.  Against  the  opinion  of  Judge  Jameson  who  pre- 
ferred a  dominant  legislature  to  a  ''sovereign  convention,"  the  author 
argues  that  the  convention  is  a  legislative  body  of  a  higher  order  than 
the  legislature  and  should  be  considered  as  a  fourth  department  of 
government,  coordinate,  and  hence  not  subject  in  matters  of  impor- 
tance to  the  control  of  the  legislature.  Mr.  Hoar,  however,  is  no  advo- 
cate of  "convention  sovereignty,"  since  the  convention  is  to  be 
considered  as  the  agent  of  the  sovereign  people,  and  therefore  has 
delegated  not  inherent  powers. 

It  is  obvious  that  the  present  Massachusetts  Convention  is  upper- 
most in  the  author's  mind  and  that  in  writing  this  work  he  was  seeking 
to  anticipate  troublesome  questions  by  outlining  in  advance  the  theory 
and  practice  of  other  states.  In  doing  so,  he  has  worked  out  an  ex- 
cellent study  of  the  constitutional  convention,  bringing  together  in 
compact  form  a  wealth  of  information  bearing  on  this  most  important 
subject.  A  few  inaccuracies  may  be  noted  here  and  there  but  none 
are  of  any  special  consequence.  One  might  query  whether  the  author 
is  fully  familiar  with  the  eighteenth  century  theories  of  social  con- 
tract, or  why  he  thought  it  necessary  to  base  his  argument  on  the 
ancient  doctrine  of  popular  sovereignty,  but  these  questions  are  imma- 
terial in  that  they  do  not  seriously  modify  the  author's  conclusions. 

J.  Q.  Dealey. 

Brawn  University. 

Railway  N ationalisalion  and  the  Average  Citiaen.  By  William 
H.  Moore.  (New  York:  E.  P.  Button  and  Company.  1917. 
Pp.  X,  181.) 

Mr.  Moore's  discussion  of  railway  nationalization  deals  almost 
wholly  with  the  Canadian  situation.  It  is  written  frankly  from  the 
standpoint  of  one  of  the  three  great  Canadian  railway  systems,  the 
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Canadian  Northern.  Since  the  book  was  published,  the  fate  it  was 
written  to  avert,  government  ownership,  has  befallen  it  (or  befallen 
Canada).  Yet  the  book  is  of  general  and  of  lasting  interest.  The 
writer's  training  as  a  fellow  in  political  science  and  his  twenty  years' 
experience  in  the  active  and  inside  management  of  a  transcontinental 
railway  hav]e  given  him  unusual  qualifications  for  his  task.  His  style 
is  direct  and  forceful,  and  the  shrewd  practical  argument  carries  a  wide 
measure  of  conviction. 

Mr.  Moore  begins  by  pimctiuing  some  of  the  pretentious  generali- 
zations which  are  the  stock-in-trade  of  many  advocates  of  government 
ownership.  Then  in  rapid  review  he  shows  how  the  parallel  between 
highways  and  railways  does  not  hold,  recites  the  failure  of  the  govern- 
ment telephone  experiment  in  Manitoba,  blames  state  socialism  for 
Australia's  stagnation,  and  compares  Canadian  private  roads  with 
state  railwayB  abroad  as  to  service,  progressiveness,  rates  and  wages, 
all  to  the  advantage  of  the  former.  The  possibility  that  private  own- 
ership under  government  regulation  will  result  in  more  freedom  and 
more  competition  than  unchecked  public  ownership  and  operation  is 
illustrated  by  reference  to  the  policy  of  "the  dictator  of  our  Ontario 
state-monopoly,"  the  Hydro-Electric  Commission.  Passing  to  the 
Canadian  situation,  Mr.  Moore  makes  clear  how  vitally  the  develop- 
ment of  the  West  and  the  building  of  railways  were  boimd  up  together, 
compares  the  assistance  given  the  new  railways  with  that  given  the 
Canadian  Pacific,  and  insists  that  recent  financial  difficulties  were  due 
to  the  war  and  the  cutting-off  of  English  capital.  He  deals  briefly  with 
the  criticism  that  Canada  has  overbuilt,  insisting  that  at  most  it 
merely  anticipated  traffic  a  little,  and  that  it  secured  its  roads  at  cheap 
pre-war  rates  for  capital. 

Mr.  Moore  fails  to  deal  with  the  fundamental  weakness  of  C. 
N.  R.  financing,  namely,  the  reliance  placed  upon  bond  issues  to  the 
exclusion  of  share  capital.  He  is  equally  reticent  about  the  criticism 
of  undue  political  influence  exerted  by  the  promoters  of  the  road  in 
federal  and  provincial  capitals,  though  it  was  resentment  of  this  phase 
of  the  situation  which  was  mainly  responsible  for  the  public  unwill- 
ingness to  continue  further  the  policy  of  subsidy  and  guarantee,  and 
which  led  to  the  action  of  the  government  last  sununer  in  deciding  to 
take  over  the  whole  system.  On  the  points  which  he  does  select  for 
discussion,  however,  the  argument  is  keen  and  incisive,  and,  in  large 
measure,  conclusive.  O.  D.  Skelton. 

Queen^a  University,  Kingston,  Ontario. 
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The  Budget.  By  Rei^  Stourm.  A  translation  from  the  sev- 
enth edition  of  Le  Budget  (Cours  des  Finances),  Paris,  1913. 
Thaddeus  Plazinski,  Translator.  Walter  Flavins  McCaleb, 
Ph.D.,  Editor.  Introduction  by  Charles  A.  Beard,  Ph.D. 
(New  York:  D.  Appleton  and  Company,  for  the  Institute  for 
Government  Research,  1917.) 

The  treatise  on  the  budget,  by  Ren6  Stourm,  professor  at  Utlcole 
des  Sciences  Politiques,  originally  published  in  1889,  has  been  reprinted 
and  revised  a  number  of  times,  and  still  holds  the  field  as  the  standard 
and  authoritative  work  on  this  subject  in  French.  Its  translation  into 
English  makes  it  more  available;  and  to  have  this  done  imder  Ameri- 
can auspices  is  especially  appropriate,  in  view  of  the  attention  now 
being  given  to  budget  methods  in  this  country. 

Little  need  be  said  about  the  merits  of  an  original  work  of  such 
established  reputation.  The  present  pubUcation  is  the  combined  work 
of  several  persons.  In  his  foreword,  the  editor  states  that  he  has 
modified  extensively  the  manuscript  of  the  translator;  and  that  'Hhere 
are  a  number  of  bracketed  addenda. and  footnotes,  which,  with  a  few 
exceptions,  were  suppUed  by  Dr.  F.  A.  Cleveland,  under  whose  gen- 
eral direction  the  translation  was  undertaken,  who,  also,  took  occasion 
on  nearly  every  page  to  leave  the  marks  of  his  excellent  judgment." 
In  view  of  this  statement,  it  is  at  least  confusing  to  find  the  bracketed 
footnotes  ascribed,  in  the  notes,  to  "The  Editor."  These  footnotes, 
as  well  as  the  other  bracketed  additions  in  the  headings  and  text, 
are  in  the  nature  of  explanations  or  criticisms  of  statements  by  the 
author;  and  it  would  have  made  clearer  the  distinction  between  the 
author's  statements  and  the  views  of  the  editors  if  the  latter  had  all 
been  made  in  the  form  of  bracketed  footnotes.  These  comments  for 
the  most  part  serve  to  emphasize  Mr.  Cleveland's  well-known  opinions 
on  budget  questions,  which  in  several  respects  are  at  variance  with 
those  of  Professor  Stourm. 

Other  Uberties  have  been  taken,  by  revising  the  chapter  synopses 
and  introducing  marginal  sideheads,  so  as  to  make  the  style  of  the 
book  conform  to  that  of  the  series  of  Studies  in  Public  Administration, 
being  issued  by  the  Institute  for  Government  Research. 

J.  A.  F. 
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Mine  Taxation  in  the  United  States.  By  Lewis  Emanuel 
Young,  E.M.,  Ph.D.  (University  of  Illinois  Studies  in  the 
Social  Sciences,  Vol.  V,  No.  4,  December,  1916.) 

This  valuable  treatise  is  the  first  comprehensive  pubUcation  which 
presents  the  data  furnished  by  the  experience  of  states  that  have  for 
many  years  taxed  mining  properties.  It  also  contains  a  compilation 
of  the  tax  laws  and  decisions  affecting  mines  in  the  United  States.  A 
perusal  of  the  work  impresses  the  reader  with  the  great  amount  of 
discriminating  study  by  the  author,  and  also  the  divergent  and  gen- 
erally unscientific  methods  of  taxing  mining  property  in  most  states. 

Aside  from  the  introductory  chapter,  which  contains  an  exposition 
of  the  federal  and  state  policy  regarding  mineral  resources  and  a  re- 
view of  United  States  mining  history,  there  are  eight  others  treating 
of  the  history  of  national  and  state  taxation  of  mines,  constitutional 
and  statutory  provisions,  present  methods  of  taxation  in  the  different 
states,  comparison  of  systems  of  mine  taxation,  problems  of  adminis- 
tration, tax  burden,  and  suggested  methods  of  reform. 

In  the  chapter  on  problems  of  administration,  after  pointing  out  the 
peculiarities  of  mine  taxation  in  a  general  way,  the  author  expounds 
fully  the  methods  by  which  mining  properties  have  been  appraised  in 
Michigan,  Minnesota,  and  Wisconsin.  These  appraisals  by  central 
state  authority  are  shown  to  be  a  distinct  advance  in  the  method  of 
placing  a  proper  valuation  on  mines.  That  they  are  thoroughly  prac- 
tical is  made  clear  by  a  paragraph  giving  their  annual  cost  which 
varies  from  2  to  5  mills  per  $1000  of  taxes  collected  from  these  properties. 

One  of  the  most  interesting  chapters  is  that  showing  the  tax  burden 
on  mineral  industry.  The  surplus  after  deducting  cost  of  operation 
from  the  output  and  the  ratio  of  this  surplus  to  the  taxes  paid  in  each 
state  are  shown  for  the  different  kinds  of  mining.  The  relative  burden 
of  taxation  in  the  different  states  is  thus  brought  out. 

The  author  properly  warns  against  using  the  data  of  the  tables  to 
compare  with  similar  data  for  other  industries,  because,  as  he  points 
out,  no  allowance  has  been  made  in  the  figures  for  depreciation  to  which 
all  mines  are  subject. 

In  the  sununary  of  suggested  reforms,  the  following  principles  are 
advocated:  (1)  If  constitutional  uniformity  in  taxation  is  required,  a 
centralized  appraisal  of  mines  should  be  provided.  (2)  If  classification 
is  permitted,  mines  should  be  assessed  at  full  value  and  the  tax  equated 
with  the  tax  burden  on  other  property.    (3)  When  the  constitution 
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does  not  limit  the  taxing  power,  taxes  on  mines  should  be  equated 
with  those  on  other  property.  Mines  should  be  appraised  by  an  ap- 
proved system  like  that  used  in  Michigan.  (4)  When  income  and  pro- 
gressive taxes  are  used,  the  tax  should  be  graduated  according  to  the 
percentage  of  earnings,  on  cost  of  the  mine  or  paid  in  capital.  (6)  Mines 
should  be  taxed  for  both  state  and  local  purposes  and  local  tax  rates 
should  be  limited  by  law. 

The  work  contains  an  exhaustive  bibliography  and  is  well  indexed. 

Attention  should  be  called  to  a  tsrpographical  error  on  page  169. 
In  the  table  showing  depreciation  of  oil  lands,  $0,555  should  be  $0,055. 

John  B.  Phillips. 

Indiana  University, 

Separation  of  State  and  Local  Revenues  in  the  United  States.  By 
Mabbl  Newcomer.  (Columbia  University  Studies  in  His- 
tory, Economics  and  Public  Law.  New  York:  Longmans, 
Green  and  Company.     1917.    Pp.  195.) 

The  subject  of  this  monograph  is  the  once  popular  but  now  some- 
what discredited  separation  of  the  sources  of  state  and  local  revenues. 
For  the  purposes  of  this  particular  investigation,  "separation"  means 
the  use  of  different  sources  of  income  for  the  state  and  local  units.  It 
has  usually  been  accomplished,  in  the  United  States,  by  the  relinquish- 
ment of  a  large  part,  or  the  whole,  of  the  state  taxes  on  general  prop- 
erty in  favor  of  local  taxes  thereon,  while  the  state  has  developed 
a  series  of  special  taxes,  principally  on  the  different  classes  of  cor- 
porations, on  inheritances,  and,  in  the  southern  states,  on  occupations 
and  privileges.  While  not  a  necessary  feature  of  such  a  program,  it 
has  usually  been  true  that  such  a  division  of  the  sources  of  revenue 
has  been  accompanied  by  local  or  decentralized  administration  of  the 
local  taxes.  In  fact,  one  principal  motive  for  the  adoption  of  sepa- 
ration of  sources  was  the  elimination  of  the  incentive  to  competitive 
undervaluation  which  was  presented  by  the  heavy  direct  state 
taxes.  / 

The  work  under  review  describes  in  detail  the  measures  by  means  of 
which  separation  of  sources  was  accomplished  in  certain  states.  This 
surviey  is  confined  to  those  states  in  which  the  movement  has  gone 
farthest,  and  is  by  no  means  offered  as  a  complete  discussion.  The 
most  notable  omission  is  the  case  of  Ohio,  in  which  virtually  complete 
separation  has  been  in  force  for  at  least  fifteen  years.    The  principal 
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achievements  which  have  followed  the  introduction  of  separation 
have  been  the  increase  of  revenues  through  the  development  of  new 
sources,  and  improved  administration  of  the  taxes  levied  for  state 
purposes.  Separation  has  not  resulted  in  improved  local  administra- 
tion; in  fact,  it  has  often  retarded  such  improviements  because  of  the 
habitual  association  of  decentralized  local  administration  with  the 
program  of  separation.  The  most  serious  objection  to  the  plan  is  the 
inelasticity  of  state  revenues.  On  accoimt  of  this  difficulty, 
complete  separation  has  been  generally  abandoned.  There  is  little 
prospect  that  it  wiU  remain  a  permanent  feature  of  state  tax  sys- 
tems, though  at  the  time  of  its  introduction  it  was  generally  a  mark 
of  progress. 

It  is  rather  disappointing  to  find,  in  such  a  work,  no  study  of  the 
literature  of  the  separation  movement,  and  no  attempt  to  explain  the 
peculiar  degree  to  which  this  idea  often  overshadowed  all  other  pro- 
grams of  tax  reform.  Instances  of  this  obsession  are  to  be  found  in 
Ohio,  Florida  and  California.  The  book  is  published  without  an 
index,  and  the  author  has  frequently  been  content  to  cite  secondary 
sources  instead  of  readily  accessible  primary  sources. 

H.  L.  LxTTz. 

Oberlin  College. 

The  Taxation  of  Negroes  in  Virginia.    By  Topton  Ray  Snavblb. 
(University  of  Virginia,  1917.    Pp.  97.) 

In  this  dissertation  the  author  has  undertaken  to  determine  how  the 
burden  of  taxation  has  fallen  on  the  negroes.  The  work  is  fairly  well 
done  in  parts,  but  it  should  have  been  amplified.  The  most  scholarly 
part  of  the  book  is  that  which  deals  with  taxation  since  the  Civil  War. 
In  treating  the  arUe-beUum  period,  the  author  shows  a  lack  of  breadth 
in  that  he  does  not  connect  the  question  of  the  taxation  of  negroes 
with  the  struggle  between  eastern  and  western  Virginia,  which  finally 
resulted  in  the  disruption  of  the  state.  He  does  not  bring  out  the  fact 
that  the  West  wanted  the  increase  in  taxes  necessitated  by  the  con- 
struction of  internal  improvements  obtained  from  a  tax  on  slaves,  as 
the  mountaineer  did  not  possess  many;  while  the  East  was  anxious  to 
tax  more  heavily  cattle  and  the  like,  which  flourished  beyond  the 
mountains. 

C.  G.  Woodson. 

Washington,  D.  C. 
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The  United  States  Post  Office.    By  Daniel  C.  Roper.     (New 
York:  Funk  and  Wagnalls  Company.     1917.     Pp.  xviii,  382.) 

The  post  office  is  one  branch  of  the  national  service  which  has  re- 
ceived inadequate  attention  from  historians  and  poUtical  scientists. 
There  is  no  economic  history  similar  to  the  admirable  monograph  on 
the  British  postal  83rstem  contributed  by  Mr.  Hemmeon  to  the  Har- 
vard Economic  Studies,  and  despite  several  specialized  studies  and 
many  elaborate  congressional  reports,  there  is  still  a  great  need  for  a 
complete  account  of  the  development  of  the  post  office  and  for  a  consid- 
eration of  its  present  efficiency  as  an  administrative  arm  of  the  gov- 
ernment. An  attempt  to  ascertain  the  actual  losses  in  money  and 
efficiency  on  account  of  the  appointment  of  postmasters  for  political 
considerations  and  the  ''pork  barrel"  legislation  which,  as  some  one  has 
said,  places  magnificent  buildings  in  hamlets  where  "they  gleam  like 
diamonds  on  soiled  shirt-fronts"  would  yield  valuable  as  well  as  in- 
teresting results.  It  would  also  throw  much  light  upon  the  advisability 
of  further  government  ownership  in  general,  and  of  extending  the  col- 
lectivist  activities  of  the  post  office  to  include,  as  they  do  in  other 
countries,  the  telephone  and  telegraph,  pensions,  insurance,  and  em- 
ployment agencies. 

Mr.  Roper,  who  for  three  years  during  Mr.  Wilson's  first  adminis- 
tration was  first  assistant  postmaster  general,  attempts  to  fill  none  of 
these  great  gaps,  but  his  book  nevertheless  has  its  place  as  one  which 
aims  "to  sum  up  in  a  large  and,  perhaps,  superficial  way  the  history 
and  present  condition  of  the  postal  service  of  the  United  States,  and  to 
indicate  the  potentiality  of  this  institution  for  still  greater  service  to 
our  coimtry  and  to  mankind."  The  latter  part  of  this  ambition  is 
hardly  realized  by  the  present  volume;  but  Mr.  Roper  has  succeeded 
in  giving  a  readable  history  of  the  beginnings  and  expansion  of  postal 
facilities  (registry  system,  money  orders,  postal  savings,  parcels  post, 
etc.),  with  a  very  clear  explanation  of  the  workings  of  the  post  office 
and  interesting  information  as  to  the  difficulties  to  be  solved,  such  as 
would  hardly  be  possible  for  an  author  without  actual  experience  in 
postal  administration.  The  bibliography  is  incomplete  and  faulty, 
and  there  are  some  typographical  errors, — but  the  book  should  be  of 
service  to  those  citizens  wishing  to  learn  something  of  the  national 
agency  with  which  they  most  frequently  come  into  contact. 

K^v        .^  Lindsay  Rogers. 

University  of  Virginia. 
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Economic  Development  of  Modem  Europe.  By  Frederic 
Austin  Ogg.  (New  York:  The  Macmillan  Company.  1917. 
Pp.  xvi,  657.) 

In  his  preface  the  author  tells  us  'It  is  the  purpose  of  this  book  to 
indicate  the  originS;  and  to  explain  with  some  fulhiess  the  nature 
and  effects,  of  a  number  of  the  more  important  economic  changes 
and  achievements  in  Europe  during  the  past  three  hundred  years." 
He  also  calls  attention  to  the  fact  that  some  of  the  more  technical 
subjects  such  as  pubUc  finance  have  been  omitted  from  consideration; 
and  that  attention  has  been  restricted  to  the  three  leading  countries, 
France,  Germany,  and  Great  Britain  with  Ireland.  Part  I,  on  the 
antecedents  of  nineteenth  century  growth,  bridges  the  gap  between 
mediaeval  and  modem  economic  conditions,  and  the  remaining  three 
parts  concern  themselves  mainly  with  the  century  just  past.    Part 

II  treats  of    agriculture,  trade,  transportation  and  industry;  part 

III  of  the  movement  and  growth  of  population  and  of  labor  organiza- 
tions and  legislation;  and  part  IV  of  socialism  and  social  insiu'ance.  A 
companion  volume  is  promised  which  is  to  consider  European  social 
legislation  intensively. 

This  volume  is  not  intended  for  the  casual  reader,  but  is  a  student's 
and  a  scholar's  source  of  information  and  stimulus.  A  large  amoimt 
of  material  is  presented,  both  of  historical  facts  and  of  theoretical  ex- 
position. At  the  end  of  each  chapter  are  several  pages  of  selected 
references  to  the  literature  of  the  subject.  Helpful  footnotes  and 
fifteen  pages  of  index  complete  the  aids  offered  by  the  book  to  the 
student  of  recent  economic  evolution.  That  this  is  the  work  of  Pro- 
fessor Ogg  is  sufficient  guarantee  of  its  scholarly  character.  A  few 
insignificant  slips  of  proof  readers'  oversights  such  as  (p.  72)  that  prices 
''fell"  because  of  the  increase  in  the  stock  of  money,  and  the  dates  1794 
(p.  37)  and  1858  (p.  538)  will  doubtless  be  corrected  at  the  next  printing. 

Edgar  Dawson. 

Hunter  College. 

Excess  Condemnation.     By  Robert  E.  Cushman.     (New  York: 
D.  Appleton  and  Company.     1917.    Pp.  323.) 

The  student  who  described  excess  condemnation  as  "the  practice 
of  putting  a  man  to  death  for  stealing  a  loaf  of  bread"  now  has  a 
thorough,   nontechnical  and  readable  treatise   at  his  disposal.    Dr. 
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Gushman  has  entered  virgin  ground  and  presents  from  the  standpoint 
of  social  control  a  ''direct  and  effective  means  of  solving  certain  city 
planning  problemsi  of  serving  highly  important  social  and  esthetic 
ends."  His  treatment  of  this  subject  interests  the  student  of  law, 
finance  and  city  planning,  or  rather,  re-planning.  Lot  remnants, 
protection  of  both  beauty  and  usefulness,  and  recoupment  or  profit 
are  adequately  treated  by  numerous  specific  instances  of  practical 
application  in  American  and  foreign  cities. 

Clear-cut  and  constructive  conclusions  are  drawn  in  each  chapter. 
The  author  believes  that  ''the  risk  of  loss  is  too  serious  to  warrant 
its  adoption  as  a  method  of  municipal  finance,"  but  that  "the  finan- 
cial risks  are  not  so  dangerous  as  to  render  unwise  the  use  of  that 
policy  for  the  purpose  of  controlling  remnants  of  land  or  protecting 
public  improvements."  His  fined  conclusion  is  that  excess  condemna- 
tion is  "  not  merely  the  best  solution  available  for  that  problem,  but  also 
that  it  is  the  only  policy  which  adequately  and  effectively  meets  the 
public  need.  It  strikes  the  wisest  and  fairest  balance  between  social 
control  and  the  protection  of  individual  rights." 

The  tables  of  constitutional  provisions  and  statutes  would  have 
been  strengthened  by  an  appendix  of  about  ten  pages  giving  the  full 
texts  in  each  state.  An  adequate  citation  and  discussion  of  cases  is 
presented.  Illustrations  or  diagrams  of  the  Fairmoimt  Parkway  in 
Philadelphia  or  Avenida  Central  in  Rio  Janeiro  would  have  added  value. 
This  study  must  be  considered  an  admirable  specific  for  our  lack  of 
foresight  in  previous  municipal  planning.  It  is  a  valuable  addition 
to  the  National  Municipal  League  series  in  which  it  appears. 

E.   A.   COTTRBLL. 

Ohio  State  University. 

An  Introduction  to  Political  Philosophy.  By  J.  P.  Farrell, 
M.A.  (London:  Longmans,  Green  and  Company.  1917. 
Pp.  vii,  220.) 

This  work,  written  by  a  former  principal  and  professor  of  history  in 
Dayaram  Jethmal  Sind  College,  at  Karachi,  is  designed  to  provide 
English  and  Indian  students  who  "go  up  to  the  universities  and  com- 
mence to  read  political  philosophy  for  an  honors  examination  in  his- 
tory" with  an  introduction  to  the  subject  as  a  whole  and  some  explana- 
tory comment  and  criticism  of  the  principal  classical  writers  in  the 
field.    About  half  of  the  book  is  taken  up  with  an  elaborate  analysis 
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of  Plato  and  Aristotle,  while  most  of  the  remaining  portion  of  the 
work  is  devoted  to  similar  analyses  of  Hobbes,  Locke  and  Rousseau. 
A  bare  paragraph  devoted  to  each  suffices  for  such  other  writers  as 
Thomas  Aquinas,  Machiavelli  and  Bodin.  Two  brief  concluding  chap- 
ters are  devoted  to  the  analytical  and  historical  schools  of  the  nine- 
teenth century.  The  social  compact  writers  are  discussed  in  a  chapter 
entitled  "The  Great  Error/'  and  the  great  error  is  defined  as  "the  con- 
fusion between  the  historical  inquiry  into  the  origin  of  the  state  among 
civilized  peoples,  and  the  philosophical  inquiry  into  the  moral  basis 
upon  which  the  state  rests  and  the  consequent  justification  for  its 
existence." 

The  method  impresses  the  reviewer  as  rather  mechanical  and  lack- 
ing in  viewpoint.  There  is  an  insufficient  correlation  of  historic  fact 
with  political  theory.  Furthermore,  some  of  the  most  important  doc- 
trines of  the  past  are  totally  neglected.  Next  to  nothing  is  said  of  the 
theory  of  natural  law;  the  theory  of  sovereignty  is  scarcely  mentioned. 
No  attention  is  given  to  the  organismic  theories  of  the  nature  of  the 
state.  The  book  may  have  value  as  a  manual  for  examinations,  but 
it  will  not  secure  a  permanent  place  in  the  literature  of  the  history  of 
poUtical  theories. 

Walter  James  Shepabd. 

University  of  Missouri. 

Mankind,  Racial  Values  and  the  Racial  Prospect.    By  Seth  K* 
Humphreys.     (New  York:  Charles  Scribner's  Sons.     1917.) 

In  this  book  certain  commonplaces  of  eugenics  are  denatured  by 
confusion  with  the  assumptions  of  the  racial  mythology  dear  to  the 
German  junker.  War  conditions  have  somewhat  altered  the  emphases 
which  Mr.  Houston  Stewart  Chamberlain  and  his  fellow  myth-mongers 
have  made  familiar,  but  the  intellectual  pattern  is  obvious  enough: 
in  the  beginning  were  two  European  types,  the  Aryan  and  the  non- 
Aryan,  and  whatever  is  good  is  Aryan,  and  whatever  is  not,  is  non- 
Aryan.  The  Aryan  stock  is  divided  into  sub-stocks;  degenerate  in 
France;  exhausted  in  England,  but  flourishing  in  the  colonies;  young, 
and  because  inexperienced,  promising  in  Germany.  As  for  the  Slav, 
he  is  not  Aryan,  and  is  congenitally  backward.  In  America  there  is 
the  menace  of  the  melting-pot.  In  the  world  the  only  alternative  to 
German  racial  dominion  is  English  racial  dominion.  To  save  the  world 
from  Germany  we  must  breed  eugenically. 
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Which  would  be  very  nice  if  it  were  true.  But  the  writer  exhibits 
an  Ol3anpian  scorn — or  is  it  ignorance? — of  the  social  and  economic 
and  political  and  cultural  histories  of  the  peoples  about  whose  ''racial 
values"  he  is  so  glib  that  the  notorious  Chamberlain  himself  would 
regard  him  as  impeccable.  Prejudice,  speculation  and  sentiment,  not 
knowledge,  are  the  sources  of  his  book. 

H.  M.  Eallen. 

University  of  Wisconsin. 

Jean  Jaurhs:  Socialist  and  Humanitarian.  By  Margaret  Pease* 
With  introduction  by  J.  Ramsay  Macdonald,  M.P.  (New 
York:  B.  W.  Huebsch.     1917.    Pp.  157.) 

Jean  Jaurds  was  more  than  a  socialist.  He  was  a  philosopher,  an 
historian,  a  journalist,  and  an  orator.  Moreover,  he  was  a  man  of 
unusual  character,  forceful,  picturesque,  at  times  a  little  ridiculous. 
This  book  is  not,  properly  speaking,  his  biography.  It  is  a  sketch, 
eulogistic  rather  than  discriminating,  of  Jaur^s  in  his  relation  to  mod- 
em French  socialism.  His  readiness  to  cooperate  with  radical  minis- 
tries and  take  as  much  of  the  loaf  as  he  could  get  is  explained  and  sup- 
ported. His  minor  part  in  the  defense  of  Dreyfus  is  xmduly  empha- 
sized. His  views  upon  international  relations  are  also  considered,  but 
here  the  treatment  is  naturally  more  imcertain.  Jaurte  talked  of  the 
three-year  service  law  as  if  there  were  no  northeastern  frontier;  the 
author  writes  of  peace  as  if  there  were  no  Belgium.  In  the  hours 
before  his  assassination  Jaurds  appears  to  have  seen  that  the  time 
had  come  to  fight  for  a  just  cause,  but  neither  this  fact  nor  its  possible 
recognition  by  Jaurds  seems  to  have  impressed  the  author. 

H.  A.  Yeomans. 

Harvard  University. 

Oinesis  del  Estado  y  de  sits  institudones  fundamentales.  By 
Valentine  Letelier,  formerly  professor  of  public  law  and 
president  of  the  National  University  of  Chile.  (Buenos 
Aires.     1917.     Pp.  xui,  804.) 

This  latest  volume  of  Professor  Letelier  is  worthy  of  the  scholarly 
reputation  which  the  author  enjoys  in  all  Spanish-speaking  countries. 
In  it  he  has  discussed  the  following  subjects:  juristic  methodology 
(which  has  no  relation  either  to  the  title  of  the  book  or  to  the  other 
subject  matter) ;  the  character  of  the  different  early  races,  the  country 
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in  which  they  lived  and  their  first  attempts  at  settled  community  life; 
and  the  beginnings  of  legislative  assemblies,  political  authority,  police 
and  military  forces,  justice  and  pubUc  administration.  Its  greatest 
value  lies  in  the  fact  that  he  has  carefully  studied  the  growth  of  gov- 
ernmental institutions  among  the  various  South  American  races,  and 
has  made  clear  the  correlation  between  them  and  the  similar  institutions 
of  other  primitive  peoples.  This  is  a  task  which  has  long  needed  to  be 
done,  and  the  author  has  accomplished  it  in  a  thorough  and  workman- 
like fashion. 

Moists  Yabgas. 
University  of  Chile. 

MINOR  NOTICES 

Science  and  Learning  in  France  is  a  survey  by  American  scholars, 
imder  the  general  editorship  of  Dean  John  H.  Wigmore,  of  the  achieve- 
ments of  French  scholarship  during  the  last  century  and  of  the  opp>or- 
timities  for  instruction  and  research  at  French  universities.  After  m- 
troductions  by  Charles  W.  EUot  and  George  E.  Hale,  each  of  the  main 
divisions  of  imiversity  work  is  treated;  and  an  appendix  describes  the 
organization,  methods  and  degrees  of  French  imiversities.  The  sec- 
tion on  political  science,  including  economics  and  international  law, 
was  written  by  Professors  J.  W.  Gamer,  Leon  C.  Marshall,  Jesse  S. 
Reeves  and  Abbott  P.  Usher. 

Volume  VII  of  the  Proceedings  of  the  Second  Pan  American  Scientific 
Congress  (Washington:  Government  Printing  OflSce)  contains  the 
papers  and  addresses  presented  before  the  sessions  of  Section  VI,  on 
International  Law,  Public  Law  and  Jurisprudence,  at  Washington, 
D.  C,  December  27,  1915,  to  January  8,  1916.  There  are  80  papers, 
by  72  writers,  40  of  whom  were  from  Latin-American  countries,  deal- 
ing with  a  variety  of  topics  in  the  fields  of  pohtical  science  covered  by 
this  section  of  the  congress. 

The  War  Against  War^  by  Professor  Christen  Collin,  of  Christiana 
University  (London:  Macmillan  and  Company,  pp.  163)  is  a  collection 
of  essays,  commenting  on  different  phases  of  the  world  war  and  efforts 
for  peace,  by  a  prominent  Norwegian  specialist  in  literature  and  phil- 
osophy. His  general  attitude  of  S3rmpathy  for  the  Entente  Allies  is 
indicated  by  his  reference  to  "the  way  in  which  simple,  unsuspect- 
ing pacifism  has  played  into  the  hands  of  aggressive  militarism,  by 
opening  up  a  tempting  prospect  of  world  conquest.'' 
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In  The  Supreme  Will  (The  Hague:  M.  Nijhoff,  pp.  191)  the  dangers 
of  a  premature  peace  are  discussed  by  Mr.  H.  Dunlop,  a  Hollander  by 
birth.  His  conclusions  are  summed  up  in  the  following  extract:  "Ow- 
ing, chiefly,  to  the  violation  of  Belgium,  the  majority  in  Holland  is 
anti-German.  There  are  many  pro-French  and  many  pro-English 
specialists.  The  Dutch  are  often  exhorted  to  be  'pro-Dutch'  only. 
But  I  believe  we  can  'go  one  better,'  in  being  pro-civilisation." 

A  trenchant  and  vigorously-written  little  book  on  The  House  of 
HohenzoUem  and  the  Hapsburg  Monarchy  by  Gustav  Pollak  has  been 
published  by  The  New  York  Evening  Post  Company.  It  contains  the 
various  articles  which  the  author  has  from  time  to  time  during  the 
past  year  contributed  to  the  columns  of  the  Nation  and  the  Evening 
Post. 

A  duodecimo  volume  by  Theodore  Marburg  entitled  League  of 
Nations  (New  York:  The  Macmillan  Co.,  pp.  139)  gives  a  narrative 
of  the  movement  for  a  League  to  Enforce  Peace  based  largely  upon  the 
author's  own  connection  with  the  undertaking.  There  is  a  foreword 
by  former  President  Taft. 

A  little  book  on  Tfie  Irish  Homer-Rule  Convention,  published  by 
The  Macmillan  Company,  contains  chapters  on  British  aspects  of  the 
convention  by  George  W.  Russell  and  Sir  Horace  Plunkett,  together 
with  a  discussion  of  American  opinion  with  reference  to  the  home-rule 
question  by  John  Quinn. 

A  condensed  comparative  study  of  some  phases  of  legislative  pro- 
cedure in  American  and  European  countries  is  presented  in  Practicas 
Parlamentarias:  Las  Asambleas  Legislativas,  by  Vicento  Pardo  Suarez 
(Habana:  Rambla,  Bonza  y  C*.)*  Volimie  I  deals  with  the  questions 
of  quorum,  membership  and  the  three  readings;  volume  II  considers 
parliamentary  immunity,  legislative  organization,  and  the  length  of 
sessions.  Under  each  topic  there  is  a  brief  general  statement,  and  a 
short  summary  under  each  country,  arranged  alphabetically. 

The  Canada  Law  Book  Company  of  Toronto  in  conjunction  with  the 
Cromarty  Law  Book  Company  of  Philadelphia  has  brought  out  a 
Canadian  Municipal  Manual  (pp.  1039)  which  will  be  of  much  interest 
and  value  to  law  libraries,  research  bureaus  and  other  reference  centers. 
The  volmne  includes  all  the  chief  legislative  enactments  relating  to 
municipal  afiFairs  in  the  various  Canadian  provinces,  the  work  of  edit- 
ing having  been  skillfully  done  by  Messrs.  Meredith  and  Wilkinson  of 
Toronto,  under  the  supervision  of  Sir  W.  R.  Meredith,  Chief  Justice 
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of  Ontario.  Among  important  statutes  included  are  the  Municipal 
Arbitrations  Act,  the  Public  Utilities  Act,  and  the  Bureau  of  Munici- 
pal Affairs  Act.  An  exhaustive  digest  of  the  judicial  interpretations 
accompanies  each  enactment  and  the  volume  is  provided  with  an  ad- 
mirable index.  For  consultation  on  any  legal  matter  relating  to  local 
government  in  Canada  this  book  will  prove  of  the  highest  value. 

Students  of  mimicipal  government  in  its  broader  bearings  will  find 
Tfie  City  Worker^ s  World  by  Mary  Kingsbury  Simkhovitch  (New  York, 
The  Macmillan  Co.,  1917,  pp.  231)  a  book  o^  far  more  than  passing 
interest.  All  the  discussions  go  to  the  heart  of  great  urban  problems, 
housihg,  poor  relief,  health  protection  and  the  like.  The  chapter  on 
''Polities''  is  particularly  trenchant,  and  deserves  not  only  to  be  read 
but  to  be  studied  by  every  teacher  of  civic  affairs.  On  the  ever- 
recurring  question  as  to  why  mimicipal  reform  so  often  receives  a  set- 
back in  the  great  cities  of  this  country  there  is  a  great  deal  of  illumi- 
nation in  this  chapter. 

A  second  edition  of  The  History  of  Tammany  Hall,  by  Gustavus, 
Meyers  has  been  issued  by  Messrs.  Boni  and  Liveright.  First  published 
in  1901,  this  volimie  has  been  out  of  print  for  a  decade  or  more.  The 
present  edition  contains  several  additional  chapters  which  deal  with 
the  methods  and  activities  of  Tammany  during  the  last  sixteen  years. 
In  its  revised  and  enlarged  form  the  volume  places  at  the  disposal  of 
every  library  a  comprehensive  and  up-to-date  survey  of  what  has  long 
been  recognized  as  the  most  highly-organized  poUtical  machine  in  the 

country. 

« 

The  Final  Report  (1916)  of  the  commission  on  building  districts  and 
restrictions  of  the  New  York  City  board  of  estimate  and  apportion- 
ment is  a  substantial  voIimie  of  300  pages,  with  nimierous  maps  and 
illustrations.  This  includes  chapters  on  the  necessity  for  a  compre- 
hensive plan  of  city  building,  use  districts,  height  districts  and  area 
districts,  with  appendices  on  charter  provisions,  zoning  survey,  dis- 
tricting, record  of  testimony  and  the  report  of  the  conmiittee  of  the 
whole  of  the  board  of  estimate  and  apportionment  on  the  building 
zone  plan. 

In  several  of  the  larger  cities  of  the  United  States  the  problem  of 
combining  the  several  detached  local  governments  into  a  comprehensive 
municipal  organization  is  receiving  attention.  In  January,  1917,  the 
Chicago  Bureau  of  Public  Efficiency  issued  a  report  on  Unification  of 
Local  Governments  in  Chicago  (pp.  98) ;  and  this  was  followed  in  Octo- 
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ber  with  a  report  on  The  City  Manager  Plan  for  Chicago  (pp.  60) .  About 
the  same  time  as  the  latter,  the  Tax  Payers'  Association  of  Califomia 
published  a  valuable  report  on  City  and  County  Consolidation  in  Los 
Angeles^  with  illustrative  maps  and  charts.  These  reports  will  be  of 
service  to  other  cities  which  have  to  face  the  same  problem. 

A  useful  bulletin  is  that  on  County  Oovemment  in  Texas  by  Pro- 
fessor Herman  G.  James,  issued  by  the  state  university.  This  is 
mainly  a  descriptive  account,  based  on  an  analysis  of  statutory  pro- 
visions; but  it  also  contains  some  criticism  and  a  bibliography  of  refer- 
ences on  county  government. 

A  History  of  the  Australian  Ballot  System  in  the  United  States  by 
Eldon  Cobb  Evans  (University  of  Chicago  Press,  1917,  pp.  102)  is  a 
doctoral  dissertation  of  far  better  than  usual  quality  both  in  form  and 
substance.  It  covers  more  ground  than  its  title  would  imply.  The 
description  of  conditions  preceding  the  introduction  of  the  AustraUan 
ballot  in  this  country,  for  example,  is  not  the  least  useful  chapter  of  the 
book.  The  present-day  balloting  machinery,  the  court  decisions  re- 
lating to  ballots,  and  many  matters  relating  to  the  methods  of  polling 
are  brought  together  in  compact  form.  There  are  useful  appendices 
(including  the  text  of  the  original  Australian  ballot  act)  and  a  good 
bibliography  which  covers  the  whole  field  of  balloting. 

The  History  of  the  Civil  War  by  James  Ford  Rhodes  (New  York, 
The  Macmillan  Co.,  1917,  pp.  454)  is  much  more  than  a  digest  of  the 
material  already  incorporated  in  the  same  author's  larger  historical 
volumes.  Many  important  matters  are  discussed  anew  and  more 
emphasis  is  placed  upon  the  political  aspects  of  the  war.  The  student 
of  war  politics  and  of  mid-century  American  diplomacy  will  find  much 
to  interest  him  in  several  of  the  chapters,  for  the  volume  is  not,  as  its 
title  might  imply,  a  mere  narrative  of  military  operations.  It  is  a  dis- 
cussion of  national  life  in  all  its  phases  during  a  great  and  critical 
period  of  American  history. 

American  Presidents:  Their  Individualities  and  their  Contributions  to 
American  Progress  is  the  title  of  an  interesting  book  by  Professor 
Thomas  F.  Moran  of  Purdue  University  (New  York,  Crowell  &  Co., 
pp.  148).  The  personal  characteristics  of  each  national  executive 
from  Washington  to  Wilson  are  delineated  briefly,  but  always  with 
fairness  and  in  good  humor. 

The  second  volume  of  Professor  George  C.  Whipple's  work  on  State 
Sanitation  has  been  issued  by  the  Harvard  University  Press,  pp.  452. 
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It  contains  in  some  cases  reprints  and  in  other  cases  abridgments  of  the 
more  important  articles  or  studies  which  have  appeared  in  the  publica- 
tions of  the  Massachusetts  state  board  of  health  during  the  past  forty- 
seven  years.  Included  also  are  chronological  abstracts  of  the  board's 
annual  reports.  Many  of  these  writings  represent  pioneer  achievement 
in  the  domain  of  public  health  administration,  and  taken  as  a  whole 
they  afford  an  interesting  history  of  the  stages  through  which  that 
science  has  developed  during  the  last  half  century. 

The  second  edition  of  Judson's  Power  of  Taxation  (St.  Louis:  F.  H. 
Thomas  Law  Book  Co.,  pp.  1144)  has  been  revised  and  much  new 
matter  added,  based  on  recent  legislation  and  judicial  decisions.  The 
text  shows  an  increase  of  100  sections  and  24  pages;  and  this  is  reflected 
in  the  relatively  greater  increase  in  the  table  of  cases  and  the  index. 
But  the  largest  addition  is  in  the  appendix,  containing  a  digest  of  the 
state  tax  systems  and  the  new  United  States  tax  laws  of  1916  and  1917. 

A  discussion  on  constitutional  revision  in  Illinois  forms  about  200 
pages  in  the  Proceedings  of  the  4l8t  annual  meeting  of  the  IlUnois  State 
Bar  Association,  held  at  Danville,  May  31  to  June  2,  1917.  This  in- 
cludes some  twenty  papers  and  addresses  by  judges,  lawyers  and 
professors  of  pohtical  science. 

Messrs.  Henry  Holt  &  Co.  have  brought  out,  under  the  title  of 
Our  Democracy y  a  volume  by  Professor  James  H.  Tufts  of  the  Univer- 
sity of  Chicago.  The  book  is  not  intended  for  use  by  scholars  in  po- 
litical science  but  by  **the  citizen,  and  the  prospective  citizen,  who  is 
willing  to  know  better  what  his  country  stands  for."  It  does  not 
deal,  therefore,  with  the  mechanism  of  American  government  but 
rather  with  those  fundamental  principles  and  ideals  which  the  ma- 
chinery of  American  government  is  supposed  to  serve.  The  discus- 
sions are  in  large  measure  historical,  but  in  the  latter  portion  of  the 
volume  there  are  interesting  chapters  deaUng  with  such  topics  as  the 
system  of  checks  and  balances,  the  relation  of  democracy  to  the  courts, 
and  the  possibihty  of  procuring  in  America  a  greater  degree  of  popular 
self-government. 

World  Patriots,  by  John  T.  M.  Johnston  (New  York:  World  Pa- 
triots Co.,  1917,  pp.  319),  contains  short  biographical  sketches  of 
about  a  dozen  notable  historical  personages  in  various  countries: 
Washington  and  Lincoln  in  the  United  States,  Bolivar  in  South  America, 
Napoleon  I  in  France,  Peter  the  Great  in  Russia,  Bismarck  in  Ger- 
many, William  Pitt  in  England,  Ito  in  Japan,  Cavour  in  Italy,  and 
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Gustavus  Adolphus  in  Sweden,  together  with  supplementary  sketches 
of  Lee,  Jefferson  and  Thomas  H.  Benton.  The  object  of  the  book  is 
''to  kindle  the  fires  of  patriotism  in  the  hearts  of  the  American  people 
and  to  inculcate  sound  principles  of  citizenship/' 

In  the  National  Social  Science  SerieSi  published  by  Messrs.  A.  C. 
McClurg  A  Co.,  a  volume  by  Arland  D.  Weeks  on  The  Psychology  of 
Citizenship  has  recently  been  included.  The  student  of  practical  poli- 
tics will  find  much  to  interest  him  in  the  book,  particularly  in  the 
chapter  which  deals  with  "Civic  Publicity  and  the  Voter." 

An  authoritative  work  on  Postal  Savings  by  Professor  E.  W.  Kem- 
merer  has  been  issued  by  the  Princeton  University  Press  (pp.  176). 
The  volume  includes  not  only  a  history  of  the  movement  for  a  postal 
savings  system  in  the  United  States  but  a  critical  study  of  the  existing 
arrangements. 
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Rightmire,  Oeorge  W.  Gases  and  readings  on  the  jurisdiction  and  procedure 
of  the  federal  courts.    Pp.  xvi  +  892.    Gincinnati:  The  W.  H.  Anderson  Go. 

Thompson,  C.  Manfred.  History  of  the  United  States;  political,  industrial, 
social.    Pp.  20  +  540.    Boston:  B.  H.  Sanborn  &  Go. 

Thorpe,  Francis  Newton.  The  essentials  of  American  constitutional  law. 
Pp.  279.    N.  Y.,  G.  P.  Putnam's  Sons. 

Tufts,  J.  H.  Our  democracy;  its  origins  and  its  tasks.  Pp.  6  +  327.  N. 
Y.,  Holt. 

United  States  Statutes  annotated.  Vol.  5.  (To  be  complete  in  12  volumes.) 
Ghicago:  T.  H.  Flood  &  Go. 

War  administration.    Illus.    Pp.  41.    Boston:  Perry  Walton. 

WiUiams,  Charles  P.  Jurisdiction  and  practice  of  federal  courts,  a  handbook 
for  practitioners  and  students.  Pp.  xix  +  586.  St.  Louis:  The  F.  H.  Thomas 
Law  Book  Go. 

Zollmann,  Carl.  American  civil  church  law.  Pp.  473.  N.  Y.,  Golumbia 
Univ.  Studies  in  History,  Economics  and  Public  Law. 

Articles 

Amendment  and  Recall.  Amendment  of  constitutions  and  recall  of  judicial 
decisions.    Ira  Jewell  Williams.    Gonst.  Rev.    Oct.,  1917. 

Army  Organization.  The  organisation  of  our  new  army.  Cd.  CamUis 
DeWiU  WiUcox.    Harper's  M.    Nov.,  1917. 

.    The  expansion  of  our  army.    William  Addleman  Oanoe.    Yale  Rev. 

Jan.,  1918. 

Cabinet.  The  cabinet  in  congress.  Francis  E.  Leupp.  Atlan.  M.  Dec., 
1917. 

Children's  Bureau.  The  children's  bureau  in  war  time.  JtUia  C.  Lathrop. 
No.  Am.  Rev.    Nov.,  1917. 

Citizenship.  Gitizenship  and  the  Gonstitution  in  time  of  war.  Job  E. 
Hedges.    Gonst.  Rev.    Oct.,  1917. 

Compulsory  Iftilitaxy  Service.  Gompulsory  military  service.  William  Irwin 
Orubb.    So.  Law  Quar.    Dec.,  1917. 

Constitution  in  War  Time..  The  war  and  the  Gonstitution.  Henry  Jones 
Ford.    Atlan.  M.    Oct.,  1917. 

.    The  war  and  the  Gonstitution.    George  B.  Rose.    Am.  Law  Rev. 

Sept.-Oct.,  1917;  Case  and  Gomment,  Oct.,  1917;  Virg.  Law  Reg.  Dec, 
1917. 

Dartmouth  College  Case.  Should  the  Dartmouth  Gollege  decision  be  re- 
called?   James  C.  Jenkins.    Am.  Law  Rev.    Sept.-Oct.,  1917. 
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Electoral  System.  Our  bungling  electoral  system.  Joseph  Cody  Allen,  Am. 
Pol.  Sci.  Rev.    Nov.,  1917. 

Federal  Taxing  Power.  Limitations  on  the  federal  taxing  power.  Alexandw^ 
Maxwell  Hamburg,    Bull.  Nat.  Tax.  Ass'n.    Nov.,  1917. 

Forest  Conservation.  Conservation  and  the  police  power.  Noel  Sargent. 
Illinois  Law  Rev.    Oct.,  1917. 

Judicial  Notice.  Judicial  notice  in  the  law  of  Illinois.  Homer  H,  Cooper, 
111.  Law  Rev.    Nov.-Dec.,  1917. 

Judicial  Veto.  The  American  judicial  veto.  Noel  Sargent.  Am.  Law  Rev. 
Sept.-Oct.,  1917. 

Biassachusetts.  Massachusetts  constitutional  convention.  Henry  CampbeU 
Black.    Const.  Rev.    Oct.,  1917. 

Latin-American  Policy.  A  plea  for  honesty.  Moorfield  Storey.  Yale  Rev. 
Jan.,  1918. 

Minimum-wage  legislation.  The  constitutional  issue  in  minimum-wage  leg- 
islation.    Thomas  Reed  Powell.    Minn.  Law  Rev.    Dec,  1917. 

Minnesota.  Making  a  state  efficient  for  democracy.  Hugh  J.  Hughes.  Rev. 
of  Rev.    Oct.,  1917. 

Monopolies.  Monopolizing  at  common  law  and  under  section  two  of  the 
Sherman  Act.     Edward  A.  Adler.    Harvard  Law  Rev.    Dec,  1917. 

National  Government.  The  national  government  as  a  holding  corporation. 
W.  F.  Willoughby.    Pol.  Sci.  Quar.    Dec,  1917. 

Political  Parties.  A  new  liberal  party.  Harold  Kellock.  Century.  Oct., 
1917. 

Public  Information  Committee.  The  Creel  press  cabinet.  WiUiam  de  Wag^ 
staff e.    Forum.    Oct.,  1917. 

.    The  government's  own  publicity  work.    Donald  Wilhelm.    Rev.  of 

Rev.    Nov.,  1917. 

Public  Utilities.  Social  welfare  in  rate  making.  Raymond  T.  Bye.  Pol. 
Sci.  Quar.    Dec,  1917. 

Railway  Strikes.  Railway  strikes  and  the  Constitution.  Arthur  A.  Ballan' 
tine.    Columbia  Law  Rev.    June,  1917. 

State  as  Defendant.  The  state  as  defendant  under  the  federal  Constitution; 
the  Virginia-West  Virginia  debt  controversy.  William  G.  Coleman.  Harvard 
Law  Rev.    Dec,  1917. 

State  Legislatures.  Reflections  about  state  legislatures.  H.  S.  Gilbertson. 
Nat.  Mun.  Rev.     Nov.,  1917. 

State  Manager  Plan.  A  state  manager  plan.  Richard  S.  Childs.  Nat.  Mun. 
Rev.     Nov.,  1917. 

FOREIGN  AND  COMPARATIVE  GOVERNMENT 

Books 

Addison,  Hon.  Christopher.  British  workshops  and  the  war.  Pp.  52. 
Unwin. 

Argentine  civil  code,  together  with  constitution  and  law  of  civil  registry. 
Trans,  by  Frank  L.  Joannini.    Pp.  lix  +  732.    Boston  Book  Co. 
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Auerbaeh,  Bertrand.  Lea  races  et  lea  nationality  en  Autriehe-Hongrie. 
Paria:  Alcan. 

Barker,  J.  BUi»,  The  great  problems  of  British  statesmanship.  Pp.  466. 
John  Murray. 

Ban%8,  Mauririo.  La  dottrina  naiionalista.  Prima  versione  italiana  di 
Enrico  Goldmann.    Pp.  173.    Milano. 

BeU99kp,  A.  et  Vorancff,  B,  Les  organisations  publiques  nisses  et  leur  Me 
pendant  la  guerre.    Pp.  xxzii  +  336.    Paris:  Haohette  et  &, 

Bland,  J.  0.  P.    Li  Hung-Chang.    N.  Y.,  Henry  Holt  &  Co. 

Born,  Utnberto.  Studl  di  diritto  ooloniale:  concetto  di  colonia,  olassifioa- 
sione  delle  colonie.    Pp.  62.    Torino:  Fratelli  Bocca. 

CMerier,  H.  La  politique  f4d4raliste.  Pp.  320.  Paris:  Nile.  Librairie 
Nationale. 

Chaudei,  Oustav.    Histoire  du  parti  radical  Suisse.    Berne:  Ferd.  Wyss. 

CwHb,  M,  L.  The  problem  of  the  Commonwealth.  Pp.  zii  +  248.  London: 
MaomiUan.    1916. 

DureU,  Cd.  A.  J.  V,  The  principles  and  practice  of  the  system  of  control 
orer  parliamentary  grants.    Pp.  546.    Gieves. 

Parrar,  James  Anson,  The  monarchy  in  politics.  Pp.  9  +  342.  N.  Y., 
Dodd,  Mead  &  Co. 

Fliehs,  Augiisiin.  Les  theories  germaniques  de  la  souverainet^  k  la  fin  du 
XP  sidcle.    Pp.  60.    Paris. 

Oags,  Capt,  R,  H.,  and  Waters^  A,  J,  English  translation  of  the  Imperial 
German  code.    Johannesburg,  South  Africa:  W.  E.  Horton  &  Co.,  Ltd. 

OstUich,  Wlad,  Capitaine  Ordon.  Osterreichs  Schicksalsstimde.  Bemer- 
kungen  lur  Einberufung  des  Wienes  Parlaments.    Genf . 

Owatkin,  H,  M.  Church  and  state  in  England  to  the  death  of  Queen  Anne. 
Pp.  416.    Longmans,  Green  &  Co. 

Hasen,  Charles  Downer,  Alsace-Lorraine  under  German  rule.  Pp.  246. 
N.  Y.,  Henry  Holt  &  Co. 

Eversley,  G,  J,  Shaw^Lefevret  Lord,  The  Turkish  empire;  its  growth  and 
decay.    Pp.  392.    N.  Y.,  Dodd,  Mead  &  Co. 

Hammond,  M,  0,  Canadian  confederation  and  its  leaders.  Pp.  333.  George 
H.  Doran  Co. 

Irish  Home-Rule  Convention.    Pp.  183.    Macmillan  Oo. 

Jamison,  E,  M,,  Ady,  C,  M,,  Vernon,  K.  O,,  and  Terry,  C,  Sanford,  Italy: 
Medieval  and  modem.    Pp.  viii  +  564.    N.  Y.,  Oxford  Univ.  Press. 

Jensen,  Adolf.  Samfundskundskab.  2  vols.  Pp.  106;  93.  Kjdbenhavn: 
Gj'ldendalske  Boghandel. 

KjeUen,  Rudolf.  Politiska  handb5cker.  IV.  Sverige.  Stockholm:  Hugo 
Geber. 

Kornilov,  Alexander.    Modern  Russian  history.    2  vols.    A.  A.  Knopf. 

Lambert,  Richard  C.  The  parliamentary  history  of  coDscription  in  Great 
Britain,  being  a  summary  of  the  parliamentary  debates,  etc.,  with  an  index 
and  text  of  the  military  service  acts  and  a  preface.    Pp.  381.    Allen  A  Unwin. 

Low,  Sidney,    Italy  in  the  war.    Pp.  328.    N.  Y.,  Longmans. 

Lysis.    Pour  renattre.    Pp.  252.    Paris:  Payot. 

Lysis.    Vers  la  democratic  nouvelle.    Pp.  281.    Paris:  Payot. 
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Murray^  Oilbert,    Great  Britain's  sea  polioy.    Pp.  35.    T.  Fisher  Unwin. 

Organisation  politique  et  administratiye  et  l^c^ation  de  TAlsace-Lprraine. 
Deux  tomes.    Paris:  Impr.  nationale. 

Out  of  their  own  mouths.    Pp.  255.    N.  Y.,  D.  Appleton  &  Co. 

PMn,  Eugbne.  Circonstances  att^nuantes  et  sursis  devant  les  conseils  de 
guerre  (loi  du  20  avril  1916).    Paris:  librairie  de  ia  Soci^t^  du  Recueil  Sirey. 

PrestUtif  Enrico,  Institusioni  di  diritto  amministrativo  italiano.  Vol.  I. 
Pp.  565.    Roma,  Athenaeum. 

Reade,  Arthur.  Finland  and  the  Finns.  New  edition.  Pp.  336.  N.  Y., 
Dodd,  Mead  &  Co. 

Reparaz  y  Astein^  JuUdn  de.    El  referendum.    Pp.  102.    Madrid. 

Russian  union  of  semstyos.    Pp.  39.    London:  King. 

Schierbrand,  Wolf  von.  Austria-Hungary:  the  polyglot  empire.  Pp.  7  +  352. 
N.  Y.,  Stokes. 

Seignobos,  Chaumet,  Legouez,  Vaeher,  D^rvauz,  Oide.  La  r^rganisation  de 
la  France.    Pp.  276.    Paris:  F^lix  Alcan. 

Stevenson f  Mabel  McLuhan.    Our  government.    Toronto:  Ceorge  J.  MoLeod. 

Stoyanoviteh,  Nikola.  La  Serbie  d'hier  et  de  demain.  Preface  d'Andr^ 
Tardieu.    Pp.  xiii  +  179.    Paris:  Berger-Leyrault. 

Van  HentZf  J.  B.,  Jr.  Politieke  ontwikkeling  en  hervormingen  in  Ooet-AsiA 
en  de  positie  van  Indisch-Nederland  in  toekomstige  conflicten. 

WallcKS,  David  Duncan.  The  government  of  England;  national,  local,  im- 
perial.   Pp.  384.    G.  P.  Putnam's  Sons. 

WaUeZfN.    La  Belg^que  de  demain  et  sa  politique.    Pp.168.   Paris:  Van  Oest. 

Weale,  B.  L.  Putnam.  The  fight  for  the  republic  in  China.  N.  Y.,  Dodd, 
Mead  &  Co. 

Webster,  Robert  Grant.  The  awakening  of  an  empire.  Pp.  zxv  +  326.  Lon- 
don: John  Murray. 

White,  Capt.  J.  R.  The  Irish  question  as  the  key  to  the  labour  problem  of 
the  world.    McBride. 

Wool/,  L.  S.    The  future  of  Constantinople.    Pp.  109.    N.  Y.,  Macmillan. 

Articles 

Australia.  The  labor  party  and  strikes  in  Australia.  Round  Table.  Dec., 
1917. 

Austria-Hungary.  What  is  Austria?  Henry  Wick?iam  Steed.  Edih.  Rev. 
Oct.,  1917. 

.    Domestic   politics   in   Hungary.     Louise    E.   Matthaei.    Contemp. 

Rev.    Oct.,  1917. 

.    Should  Austria-Hungary  exist?     Charles  PergUr.    Yale  Rev.    Jan., 

1918. 

Bohemia.  The  demands  of  the  Bohemian  people.  J.  F.  Smetanka.  Jour. 
Race  Devel.    Oct.,  1917. 

British  Empire.  British  federalism:  a  vanished  dream?  J.  A.  R.  Mcmriott. 
Nine.  Cent.    Sept.,  1917. 

.     Imperial   unity — a  colonial   point  of   view.     LietU.' Colonel    F.    S. 

Talham.     I'nited  Kmpire.    July,  1917. 
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British  Bmpire.  Where  the  Imperial  War  Conference  has  left  us.  W.  Batil 
WoTBford,    Nine.  Cent.    Nov.,  1917. 

British  Naval  Policy.    The  war  and  the  naval  offensive.    David  Hannay, 
Edin.  Rev.    Oct.,  1917. 
^  Canada.    The  Union  government.    Round  Table.    Dec,  1917. 

Central  America.  The  federation  of  Central  America.  William  F,  Slads. 
(Chaps,  vi-xn  with  bibliog.)    Jour.  Race  Devel.    Oct.,  1917. 

China.  Adjustment  of  the  financial  relations  between  the  central  govern- 
ment, the  provinces  and  local  governing  bodies.  W,  F,  Willoughby.  Chinese 
8oc.  and  Pol.  Sci.  Rev.    Sept.,  1917. 

Denmark.  Jordbrukspolitik  i  Danmark.  J.  0.  Aashaynar.  Syn  og  Segn. 
Mai,  1917. 

Finland.  Finland's  independence:  A  letter  from  Helsingfors.  Robert  Crotier 
Long,    Fort.  Rev.    Nov.,  1917. 

France.  Le  recrutement  regional  des  partis  politiques  de  1789  k  1914.  Un 
pays  de  droite  conservatrice:  la  Guyenne.  Compte  de  Calan.  Rev.  Sci.  Pol. 
Oct.,  1917. 

.    Apr^s  la  guerre:  la  dette  publique.     E,   Ponchelei.     Bibliothdque 

Univ.  et  Rev.    Suisse.    Nov.,  1917. 

Germany.  The  indissolubility  of  Germany.  A.  H.  E.  Taylor,  Contemp. 
Rev.    Oct.,  1917. 

.    The  mind  and  mood  of  Germany  today.    A,  D.  McLaren,    Atlan.  M. 

Dec,  1917. 

Great  Britain.  From  contract  to  status?  Sir  Arthur  Clay.  Edin.  Rev. 
Oct.,  1917. 

.    Political  reconstruction.    Round  Table.    Dec,  1917. 

.      Proportional    representation.      Lord    Parmoor.      Contemp.    Rev. 

Nov.,  1917. 

.    A  real  second  chamber.    /.  B,  Firth.    Fort.  Rev.    Nov.,  1917. 

.    The  requisite  second  chamber.    Aneurin  Williams.    Contemp.  Rev. 

Nov.,  1917. 

India.  The  administration  of  India.  Sir  George  Forrest.  Blackwood's 
Magazine.    Oct.,  1917. 

.    A  new  India:  the  Malay  states.     Arnold  Wright,    Quar.  Rev.    Oct., 

1917. 

.    Politics  in  India.    Round  Table.    Dec,  1917. 

Ireland.    Ireland  as  a  'Dominion.'    A.    V.  Dicey.    Nine.  Cent.    Oct.,  1917. 

.    The  Ulster  Nationalist.    J.  W.  Good.    Contemp.  Rev.    Nov.,  1917. 

Legislative  Reform.  Esquisse  de  r6forme  de  la  legislation  des  dtrangers. 
E,  Thaller,    Rev.  Pol.  et  Pari.    Sept.  et  oct.,  1917. 

Letts.    The  Letts.     C,  Hagberg  Wright.    Edin.  Rev.    Oct.,  1917. 

Lithuania.  Lithuania:  Its  desires  and  claims.  Johji  S.  Lopatto.  Jour.  Race 
Devel.    Oct.,  1917. 

New  Zealand.    War  politics.    Round  Table.    Dec,  1917. 

Prussia.  Elections  and  democracy  in  Prussia.  Donald  Paige  Frary.  Rev.  of 
Rev.    Oct.,  1917. 

Russia.  Russia's  territorial  policies.  Prof.  Paul  Milyukov.  (Trans,  from 
the  Russian.)    Russian  Rev.    July,  1917. 
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Russia.  The  roots  of  the  Russian  revolution.  Edward  Alaworth  Ross,  Cen- 
tury.   Dec,  1917. 

.   The  Russian  revolution.    Melville  E.  Stone.  Russian  Rev.  July,  1917. 

.    Manasevitch-ManouilofT.     E,  H.  Wilcox,    Fort.  Rev.    Oct.,  1917. 

.    The  two  Moscow  councils.     Charles  Johnston.    No.  Am.  Rev.    Oct., 

1917. 

South  Africa.  The  Republican  movement  in  South  Africa.  Round  Table. 
Dec,  1917. 

Switzerland.  Affaires  de  Suisse.  Maurice  Millioud.  Bibliothdque  Univ.  et 
Rev.  Suisse.    Oct.,  1917. 

.    La  neutrality  de  Topinion  publique  et  de  la  presse  Suisse.     Edouard 

Blaser.    Bibliothdque  Univ.  et  Rev.    Suisse.    Nov.,  1917. 

INTERNATIONAL  RELATIONS 

Books 

Academy  of  Political  Science.  The  foreign  relations  of  the  U.  S.  Part  I: 
1.  The  democratic  ideal  in  world  organization.  2.  Future  Pan-American  rela- 
tions. Part  II.  3.  Future  relations  with  the  far  east.  4.  Investments  and  con- 
cessions as  causes  of  international  conflict.    Pp.  31  +  331 ;  6  +  129.    N.  Y. 

Adaniy  Mme,  {Juliette  Lamber).  Guillaume  II  (1890-1899).  Pp.  253.  Paris: 
Alcan. 

Alvarez,  Alejandro.  Le  droit  international  de  Tavenir.  Pp.  153.  Washing- 
ton :  Institut  Americain  de  Droit  International. 

Andler,  C.  Le  Pangermanisme  colonial  sous  Guillaume  II.  Le  Panger- 
manisme  philosophique.    2  vol.    Paris:  Conard.    1916-1917. 

Annals  of  the  American  Academy  of  Political  and  Social  Science.    The  world's 
food.    Pp.  323.    Concord,  N.  H. 

BaicoianUf  C.  I.  Le  Danube.  Aper9U  historique,  ^conomique  et  politique. 
Paris:  Libr.  Recueil  Sirey. 

Bosanquet,  Bernard.  Social  and  international  ideals.  Pp.  10  +  325.  N.  Y., 
Macmillan. 

BlakesleCf  G.  Hubbard^  ed.  A  selected  list  of  books  on  the  present  war;  by 
the  members  of  the  Seminar  on  International  Relations,  Clark  Univ.  Pp. 
44  -f  78.  Worcester,  Mass. 

Blumenthal,  Daniel.    Alsace-Lorraine.    N.  Y.,  G.  P.  Putnam's  Sons. 

Bourgeon,  Ph.  La  guerre  allemande  et  la  justice  entre  ies  nations.  Paris: 
Libr.  Recueil  Sirey.     1916. 

Debidour,  A.  Histoire  diplomatique  de  TEurope  depuis  le  Congr^s  de  Berlin 
jusqu'^  nos  jours.    2  vol.    Paris:  Alcan. 

Dcmorgny,  G.  La  question  Persane  et  la  guerre.  Les  accords  Anglo-Russo- 
Persans  de  1907  ct  1912.  L'influence  fran^aise  et  i'efTort  allemand  en  Perse. 
Paris:  Recueil  Sirey.     1916. 

Dunlopf  H.  The  supreme  will,  or  the  danger  of  a  premature  peace.  Pp.  191. 
The  Hague:  Martinus  NijhofT.     1916. 

Egerton,  H.  E.  British  foreign  policy  in  Europe.  To  the  end  of  the  19th 
century.    Pp.  450.    Macmillan. 

Fairgrieve,  J.  Geography  and  world  power.  Pp.  8  +  356.  N.  Y.,  E.  P. 
Dutton  &  Co. 
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FauehiUe,  Paid.  La  guene  de  1914.  Jurisprudence  fran^aiae  en  mati^  de 
prisee  maritimes.    Paris:  A.  Pedone,  Mit.    1916. 

Perrand,  Georges,  Des  requisitions  en  mati^re  de  droit  international  public. 
2^  ed.    Paris:  A.  Pedone,  6dit. 

Oerard,  Jamee  W.  My  four  years  in  Germany.  New  York:  Greorge  H. 
Doran  Ck>. 

Germiny,  Comte  Edouard  de,  Les  conflits  de  nationality  devant  les  juridic- 
tions  intemationales.    Paris:  Recueil  Sirey. 

Grumbach,  8.  Germany's  annexationist  aims.  (Trans,  by  J.  Ellis  Barker.) 
Pp.  149.    N.  Y.,  E.  P.  Dutton  &  Co. 

Herran,  George  D,  Woodrow  Wilson  and  the  world's  peace.  Pp.  173.  Mitchell 
Kennerly. 

HiU,  David  Jayne,  The  rebuilding  of  Europe.  Pp.  10  +  289.  N.  Y.,  Gen- 
tury  Co. 

Hofer,  Cuno.  Die  Keime  des  grossen  Kriegee.  Pp.  iy  +  274.  Zurich: 
Schulthess  &  Co. 

Hvberich,  Charles  Henry  and  Nicol-Speyer,  Alexander,  eds.  German  legis- 
lation for  the  occupied  territories  of  Belgium.  Official  texts.  8th,  9th  and  10th 
Series,  and  Index  to  Vols.  1-5.    The  Hague:  Martinus  NijhofiT. 

Jacquelin,  Reni,  Le  droit  social  et  la  reparation  des  dommages  en  regions 
envahies.    Pp.  150.    Paris:  Society  du  Recueil  Sirey. 
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Folio  (14}  X  10),  maps.    Pp.  96;  index,  pp.  32.    N.  Y.,  Oxford  Univ.  Press. 

Boje,  Andreas.  Det  tyske  social  demokrati  fdr  og  under  verdenskrigen.  Pp. 
167.    Lehmann  &  Stage. 

Bouvier,  E.    La  conception  allemande  de  Tetat.    Pp.  87.    Tr^voux:  Jeannin. 

Carrihre,  O.  La  representation  des  int^rdts  et  Timportance  des  61^ments 
professionels  dans  revolution  et  le  gouvernement  des  peuples.    Paris:  Alcan. 

Clark,  John  Spencer.  The  life  and  letters  of  John  Fiske.  2  vols.  Boston: 
Houghton,  Mifliin  Co. 

Ely,  Richard  T.,  Hess,  Ralph  H.,  Leith,  Charles  K.,  and  Carver,  Thomas 
Nixon.    The  foundations  of  national  prosperity.     Pp.  378.    The  Macmillan  Co. 

Erichsen,  Erich.  Forced  to  fight.  The  tale  of  a  Schleswig  Dane.  Trans- 
lated by  Ingeborg  Lund.    New  York.    Pp.  184.    Robert  McBride. 
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Folk,  Erik,  Dantes  uppfattning  of  stat  och  kyrka.  Stockholm:  P.  A. 
Norstedt  A  Soner. 

Foerster,  N.  and  Pieraon,  W.  W.,  Jr.,  eds.  American  ideals.  Pp.  326. 
Boston:  Houghton,  Mifflin  Co. 

Gwynn,  S,  Life  of  the  Rt.  Hon.  Sir  Charles  VV.  Dilke.  Completed  and 
edited  by  Gertrude  M.  Tuckwell.    2  vols.    Pp.  19  -h  557;  7  -f  614.    Macmillan. 

Hannoldf  Arthur  B.  A  treatise  on  the  American  and  English  workmen's 
compensation  laws.  2  vols.  Pp.  xxi,  vii,  1905.  Kansas  City:  Vernon  Law 
Book  Co. 

JohnsloTi,  Mercer  Green.  Patriotism  and  radicalism.  Pp.  218.  Boston: 
Sherman,  French  &  Co. 

Kiser,  Donald  J.  Workmen's  compensation  acts:  A  corpus  juris  treatise. 
Pp.  145.    N.  Y.,  The  American  Law  Book  Co. 

Mason,  D.  M.  Six  years  of  politics,  1910-1916.  Containing  speeches  on 
finance,  foreign  affairs,  home  rule  and  women's  suffrage.  Pp.  218.  J. 
Murray. 

Mawson,  C.  O.  Sylvester.  Doubleday,  Page  &  Co.'s  geographical  manual 
and  new  atlas.    N.  Y.,  Doubleday,  Page  &  Co. 

Mokrzynski,  Josef.  Polens  ekonomiska  krafter.  Med  fdrord  af  Karl  T. 
Petander.    Stockholm:  UpplysningsbyrA  "Polonia." 

Morley,  John,  Viscount.  Recollections.  2  vols.  Pp.  388;  382.  The  Mac- 
millan Company. 

Nachimson,  M.    Imperialismus  und  Handelskriege.     Bern:  Ferd.  Wyss. 

Pears,  Sir  Edunn.  Life  of  Abdul  Hamid.  Pp.  10  +  365.  N.  Y.,  Henry 
Holt  &  Co. 

Ray,  P.  Orman.  An  introduction  to  political  parties  and  practical  politics. 
(New  and  revised  edition.)    Pp.  628.    Charles  Scribner's  Sons. 

Roosevelt,  T.    Foes  of  our  own  household.    Pp.  347.     N.  Y.,  Doran. 

Russell,  Bertrand.    Political  ideals.    Pp.  172.    The  Century  Company. 

Russell,  G.  W.  Erskine.  Politics  and  personalities;  with  other  essays.  Pp. 
367.     N.  Y..  Scribner. 

Selskabet  for  social  Forsken  af  Krigens  Fdlger.  Fluctuation  of  the  popula- 
tions during  the  world  war.  I,  Germany  and  France.  Bulletin  3.  Pp.  141. 
Kjobenhavn. 

Strong,  Theron  G.  Joseph  H.  Choate;  New  Englander,  New  Yorker,  lawyer, 
ambassador.     Pp.  17  -f  390.     N.  Y.,  Dodd,  Mead  &  Co. 

Tagore,  Rabindranaih.    Nationalism.    Pp.  169.    Macmillan. 

Van  Dyke,  Henry.  Fighting  for  peace.  Pp.  247.  N.  Y.,  Chas.  Scribner's 
Sons. 

Walsh,  C.  M.  Socialism  and  feminism.  3  Vols.  Vol.  I,  The  climax  of  civili- 
sation, pp.  150;  Vol.  II,  Socialism,  pp.  178;  Vol.  Ill,  Feminism,  pp.  393.  Sturgis 
&  Walton. 

White,  William  C,  and  Heath,  Louis  J.  A  new  basis  for  social  progress.  Bos- 
ton: Houghton,  Mifflin  Company. 

Wigmore,  John  H.,  ed.  Science  and  learning  in  France,  with  a  survey  of 
opportunities  for  American  students  in  French  universities.  Pp.  xxxviii  -h  454. 
The  Society  for  American  Fellowships  in  French  Universities. 
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ArtieleB 

Accident  Instinuice.  UlykkeBforaikrlngitoven  af  6.  Juli  1916.  Axel  Birk* 
most.    NationalOkonomiflk  Tidaskrift.    Jan.-Feb.,  1917. 

British  Political  Leaden.  Mr.  Winston  Churchill.  Blackwood's  Magasine. 
Bepi.,  1917. 

.    Lord  George  Hamilton  and  ISir  Thomas  Dilke.    B,  H.  Holland. 

Quar.  Rev.    Oct.,  1917. 

.    Sir  Charles  Dilke.    H.  M.  Hyndman.    Fort.  Rev.    Nov.,  1917. 

Classification  in  Politics.  'Natural'  classification  in  politics.  H,  J,  BandaU. 
Law  Quar.  Bev.    Oct.,  1917. 

Democracy.  Cossack  or  Republican?  Wilbur  C,  Abbott.  Yale  Rev.  Jan., 
1918. 

Function  of  Government.  The  creative  function  of  government.  W.  W. 
Lucas.    Juridical  Review.    Sept.,  1917. 

Imperialism.  Financial  imperialism.  Frederick  C.  Howe.  Atlan.  M.  Oct., 
1917. 

.    Imperialismen.    N.  OjeUvik.    Syn  og  Segn.    Mai,  1917. 

.    To  magter.    Thortnld  Oravlund.    Tilskueren.    Aug.,  1917. 

Individoal  and  the  State.  The  nature  of  interests  and  their  classification. 
Albert  Kocourek.    Am.  Jour.  Sociol.    Nov.,  1917. 

.    Estrangement  in  society.    Edwdrd  AUworth  Boss.    Am.  Jour.  Sociol. 

Nov.,  1917. 

.    Individ  og  Moloch.     Carl  Tkalbitzer.    Tilskueren.    Sept.,  1917. 

Emopean  Financial  Politics.  De  invloed  van  den  oorlog  op  de  Europeesche 
StaatsfinanciSn.    W.  H.  Weeterman.    De  Economist.    Feb.,  1917. 

John  Hay's  Policy.  John  Hay's  policy  of  Anglo-Saxonism.  William  Boscoe 
Thayer.    World's  Work.    Nov.,  1917. 

Law  and  Community  Ideals.  Law  as  an  expression  of  community  ideals  and 
the  lawmaking  functions  of  courts.  John  E.  Young.  Yale  Law  Jour.  Nov., 
1917. 

Monarchy.  Prussian  theory  of  monarchy.  W.  W.  WiUoughby.  Am.  Pol.  Soi. 
Rev.    Nov.,  1917. 

Oiganization  in  Democracies.  Representation  and  leadership  in  democracies. 
Victor  S.  Yarroe.    Am.  Jour.  Sociol.    Nov.,  1917. 

Peace.  The  mechanism  and  limits  of  human  aSBSOciation:  The  foundations  ef 
a  sociology  of  peace.    Jacques  Novicow.    Am.  Jour.  Sociol.    Nov.,  1917. 

Political  Economy  and  the  War.  De  staathuishoudkunde  in  verband  met  den 
wereldoorlog.    J.  D'Aulnia  de  BourouiU.    De  Economist.    Aug.-Sept.,  1917. 

Russia.  Den  russiske  Messianisme.  Adolf  Slender- Peterson.  Tilskueren. 
Oct.,  1917. 

Socialism.  History  of  German  socialism  reconsidered.  Carlton  J.  H.  Hayes. 
Am.  Hist.  Rev.    Oct.,  1917. 

.    IntematioAal  socialism.    A.  Shadwell.    Edin.  Rev.    Oct.,  1917. 

State  Legislation.  The  philosophy  of  state  legislation.  Nathan  William 
MacChesney.    Illinois  Law  Rev.    Oct.,  1917. 

State  Sovereignty.  German  and  Anglo-American  views  of  the  state.  Victor 
S.  Yarros.    Inter.  Jour,  of  Ethics.    Oct.,  1917. 
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Suffrage.    Stat  og  stemmeret.     Thorkild  Oraolund.    Tilskueren.    Oct.,  1017. 

War  Bibllogn^hy.  The  legal  literature  of  the  war.  Lindsay  Rogers.  Vir- 
gmia  Law  Rev.    Nov.,  1917. 

Workmen's  Compensation  Acts.  Workmen's  compensation  acts  in  the  United 
States.    Lawyer  and  Banker.    Dec,  1917. 

.    The  workmen's  compensation  acts.     T,  R.  PoweU,    Pol.  Sci.  Qnar. 

Dec.,  1917. 

GOVERNMENT  PUBLICATIONS 

LOUIS  BLOCH 

Library  of  Congress 

AMERICAN 
COLORADO 

Survey  Committee  of  State  Affairs.  Reports  no.  l-^,  ^-9, 13,  Id,  18.  Prepared 
for  the  survey  committee  of  state  affairs  of  Colorado,  1916. 

1.  Report  on  a  tunrey  of  the  office  of  Qovemor    ...    30  p. 

3.  Report  on  a  eunrey  of  the  office  of  Secretary  of  State  .  .  .  Pub.  Uttlitiea  Commiasion,  State 
Bank  Commiaeioner,  Dept.  of  Inauranoe,  Bureau  of  Building  and  Loan  Aaaoeiationa,  Corporation  Li- 
eeoains  and  control,  Commiaaion  merchant  inapectora,  or  buyer'a  inapeetor.    45  p. 

3.  .    .    .    Office  of  Auditor  of  State  and  of  Public  Examiner.    55  p. 

4.  .    .    .    State  Treaaurer.    48  p. 

f.      .    .    .    State  Auditinc  Bd.    19  p. 

6.  Report  on  a  study  of  state  finances  and  budcet  procedure.    57  p. 

8.  .  .  .  the  administration  of  public  service  functions  relating  to  regulation  and  aupenriaion  of 
labor.    45  p. 

9.  .    .    .    Dept.  of  Game  and  Fish. 

11..    .    .    Office  of  the  State  Inapeetor  of  Oils.    15  p. 

13.  .  .  .  Revenue  system  of  the  state  of  Colorado.  Critidams  and  suggestions,  by  R.  M.  Uaig. 
Mp 

16.  Report  on  care  of  dependents,  delinquenta  and  defectives,  including  reports  on  the  care  and 
treatment  of  the  insane  in  Colorado  ...  a  study  of  the  mental  condition  of  the  inmatea  of  the 
four  Colorado  institutions  for  minors  .  .  .  the  management  of  three  Colorado  inatitutiona  for 
minors.    .    .    .    the  state  Bd.  of  Charities  and  Corrections.    ...    53  p. 

18.  Summary  of  findings  and  recommendations  relating  to  the  executive  branch  of  the  state  gov- 
ernment of  Colorado  as  submitted  to  the  survey  committee  of  state  affairs  of  Colorado,  by  its  staff. 
56  p. 

The  survey  committee  of  state  affairs  was  created  by  chapter  161,  session  laws  of  1915.  Owing 
to  the  fact  that  the  constitutionality  of  the  act  creating  the  committee  was  twice  b^ore  the  suprsme 
court  of  the  state,  its  constitutionality  was  only  declared  as  late  aa  June  5,  1916. 

GEORGIA 

Manual  of  the  General  .\ssembly,  1917-1918.    256  p. 

KAN8A8 

Inheritance  Tax  Commission.  Information  concerning  forms  prepared  by 
the  ...  in  the  administration  of  laws  which  provide  for  the  taxation  of 
legacies  and  successions.     1917.    33  p. 

MASSACIIUSBTTS 

Prisons.  First  annual  report  of  the  Bureau  of  Prisons  of  Massachusetts. 
For  the  year  1916.     1917.     188  p. 
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NEVADA 

Industrial  Commission.  Brief  showing  effect  of  1917  amendments  to  the 
Nevada  industrial  insurance  act  of  1913,  as  amended  in  1915.     1917.    8  p. 

OREGON 

House  Calendar,  showing  complete  status  of  all  bilb  and  resolutions  acted 
upon  by  the  twenty-ninth  Legislative  Assembly,  State  of  Oregon.     1917.    168  p. 

Senate  Calendar,  showing  .  .  .  bills  and  resolutions  at  the  close  of  the 
session,  Monday,  Feb.  19,  1917.    1917.    160  p. 

PHILIPPINE  ISLANDS 

Codlgo  Administrativo  de  las  Islas  Filipinas  de  1917.  Ley  no.  2711.  Aprobada 
en  10  de  marzo  de  1917.    Publicado  por  autorizacion  de  la  ley.    1917.    1364  p. 

VERMONT 

Legislative  Directory.    Biennial  session,  1917.     1917.    608  p. 

UNITED  STATES 

Address  of  President  Wilson  to  the  American  Federation  of  Labor  Conven- 
tion, Bufifalo,  N.  Y.    Nov.  12,  1917.    8  p. 

Address  of  the  President  of  the  United  States  delivered  at  a  joint  session  of 
the  two  Houses  of  Congress.  Dec.  4,  1917.  8  p.  65th  Cong.  2d  sess.  House 
doc.  no.  468. 

Bakery  Business  in  United  States,  Report  of  Federal  Trade  Commission  on. 
Nov.,  1917.    23  p.     U.  S.  Food  Administration, 

Coal,  Oil,  Gas,  etc.,  Exploration  for  and  disposition  of.  .  .  .  House 
report  no.  206.    65th  Cong.    2d  sess.    11  p. 

Conquest  and  Kultur;  aims  of  the  Germans  in  their  own  words.  Wallace 
Notestein  and  Elmer  E.  Stoll,  comps.     Committee  on  Public  Information.    171  p. 

Food  Control  and  Democracy — An  article  proposing  the  organization  of 
chambers  of  agriculture  to  regulate  the  equitable  distribution  of  farm  products 
at  fair  prices  both  for  the  producer  and  the  consumer  by  David  Lubin.  Senate 
doc.  120.    1917.    13  p. 

German  War  Practices.  Part  I,  Treatment  of  Civilians,  edited  by  Dana 
C.  Munro,  George  C.  Sellery  and  August  C.  Krey.  Committee  on  Public  Infor- 
mation.   94  p. 

Governors'  Conference,  Proceedings  of  the  ninth  meeting  of  the  governors 
of  the  states  of  the  Union.    Washington,  D.  C,  Dec.  14-16,  1916.    165  p. 

Industrial  unrest  in  Great  Britain.  1917.  240  p.  U.  S.  Department  of 
Labor.    Bureau  of  Labor  Statistics.    Bulletin  No.  237. 

Journal  of  the  war  trade  board.    No.  1.    NoV.  15,  1917.    8  p.    4*^. 

Labor  Legislation  of  1916.  197  p.  64th  Cong.  2d  sess.  House  doc.  no. 
2127. 

Private  Rights  and  Government  Control — Address  delivered  at  the  annual 
meeting  of  the  American  Bar  Association,  held  at  Saratoga  Springs,  N.  Y., 
September  4,  1917,  by  Hon.  George  Sutherland  of  Utah,  President  of  the  Asso- 
ciation.   Senate  doc.  119.    1917.    14  p. 

Prohibition  Amendment.  Minority  views.  House  report  211.  Pt.  2.  65th 
Cong.    2d  sess.    4  p. 

Senate  Bills  and  Resolutions  introduced  in  the  U.  S.  Senate,  History  of. 
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65th  Congress,  1st  sess.  Arranged  under  the  names  of  the  senators  intro- 
ducing them.    1917.    80  p.    4''. 

Shipping  Board,  First  Annual  Report.    Dec.  1,  1917.    36  p. 

Street  Bailwaj  Conditions  in  the  District  of  Columbia.  Senate  report  176. 
11917.)    57  p. 

Tariff  Commission.  First  annual  report  of  the  United  States  for  the  fiscal 
year  ended  June  30,  1917.    65th  Cong.    2d  sess.    House  doc.  no.  616.    26  p. 

War  Information  Series,  No.  10.  First  session  of  the  WarCongreil^,  by  Charles 
Men.     CammiUee  on  Public  InformaHan. 

War  Missions.  Proceedings  in  the  Senate  and  House  of  Representatives. 
Congress  of  the  United  States  on  the  occasion  of  the  receptions  tendered  to  the 
war  missions  of  France,  Great  Britain,  Italy,  Russia,  Belgium,  and  Japan. 
1917.    102  p.    65th  Cong.    1st  sess.    Senate  doc.  no.  87. 

War  Powers  under  the  Constitution.  Address  delivered  before  the  American 
Bar  Association  at  its  annual  meeting  held  at  Saratoga,  N.  Y.,  on  Sept.  4,  5,  and 
6, 1917,  by  Hon.  Charges  E.  Hughes,  former  Justice  of  the  United  States  Supreme 
dourt.    Senate  doc.  105.    1917.    14  p. 

FOREIGN 

AUSTRALIA 

Statistical  Returns.  Showing  the  voting  within  each  subdivision  in  relation 
to  the  senate  election,  1917    .    .    .    Representatives,  1917.    Nos.  12-18.    fol. 

Joint  Committee  of  Public  Accounts.   First  General  Report,  1917.    7  p.  fol. 

Parliamentary  Debates.  6th  Parliament.  1st  sess.  1914-1917.  Vols.  75^1. 
11708  p. 

BADEN 

Geschiftsbericht  des  Grosshersoglich  Badischen  Ministeriums  des  Innem. 
Fur  die  Jahre  1906-1912.  Erster  Band  843  p.  Zweiter  Band  829  p.  (1914) 
Karlsruhe. 

GREAT  BRITAIN 

Census  of  England  and  Wales.  1911.  (General  report  with  appendices. 
(Cd.  8491.]     1917.    383  p.   fol.    Price  4s.  6d.    Cetuut  Office. 

Central  Prisoners  of  War  Committee,  Report  of  the  joint  committee  on  the 
organizations  of  (1917).    [Cd.  8615.]    12  p.  fol.    Price  2d. 

Commercial  Intelligence,  Memorandum  by  the  Board  of  Trade  and  the  Foreign 
Office  with  respect  to  the  future  organisation  of.  [Cd.  8715.]  1917.  33  p. 
fol. 

Commissions  and  Committees  set  up  to  deal  with  public  questions  arising  out 
of  the  wtrr,  List  of  certain.    [Cd.  8741,  in  continuation  of  Cd.  8256.]    1917.    fol. 

Conscientious  objectors,  committee  on  employment  of.  1917.  [Cd.  8627.] 
4  p.  fol. 

Directory  of  employers'  associations  .  .  .  and  of  trade  unions  for  1917. 
144  p.     Board  of  Trade, 

Disabled  Sailors  and  Soldiers,  Reports  upon  openings  in  industry  suitable 
for.  l^ublished  by  the  Employment  Department  of  the  Ministry  of  Labour  in 
collaboration  with  the  War  Pensions,  etc.,  Statutory  Committee.  April,  1917. 
Prepared  on  behalf  of  the  Ministry  of  Labour  by  J.  St.  G.  Heath. 
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Excess  Profits.  Statement  respecting  (1)  Proposals  as  to  valuation  of  stocks ; 
(2)  Allowance  for  wear  and  tear,  depreciation  and  obsolescence  of  assets  (1917). 
[Cd.  8623.1    fol. 

Liquor  trade.  Appointment  of  conmiittees  to  consider  the  financial  aspects 
of  control  and  purchase  of  the  liquor  trade  by  the  state.  June,  1917.  [Cd. 
8619.]    2  p.    fol. 

Liquor  traffic.  Memorandum  submitted  to  the  government  in  Dec,  1916, 
by  the  central  control  board.    [CM.  8613.]    2  p.    fol. 

Military  service.  Agreement  between  the  United  Kingdom  and  France  re- 
specting the  liability  of  British  subjects  in  France  and  French  citizens  in  Great 
Britain  to.    Signed  Oct.  4,  1917  at  Paris.    [Cd.  8691.]    5  p.    fol. 

National  expenditure,  First  report  from  the  select  committee  on.  1917.  10 
p.    fol.    H.  of  C.  151. 

Natural  resources,  trade,  and  legislation  of  certain  portions  of  his  majesty's 
dominions,  Royal  conmiission  on  the.     (1917.)    fol.    [Cd.  8458-8459.] 

Report  of  the  Fuel  Research  Board  on  their  scheme  of  research  and  on  the 
establishment  of  a  fuel  research  station.     (1917.)    10  p. 

Representation  of  the  people  bill.  Copy  of  draft  rules  prescribing  the  method  of 
voting  and  transferring  and  counting  votes  at  any  election  according  to  the 
principle  of — I,  the  Single  Transferable  Vote;  and  II,  the  Alternative  Vote. 
(1917.)    |Cd.  8768.]    fol. 

Representation  of  the  people  bill,  1917.  Redistribution  of  seats.  Report  of 
the  boundary  commission.    [Cd.  8756-8759.]    4  vols.    fol. 

Scientific  and  Industrial  Research,  Committee  of  the  Privy  Council  for. 
Report  for  1916-17.    [Cd.  8718.]    63  p. 

Sugar  Supply,  Royal  Commission  on  the.  First  (Interim)  report  with  state- 
ment.   .    .    .    [Cd.  8728.]     1917.    8  p.    fol. 

Weekly  Hours  of  Employment.  Health  of  Munition  Workers  Conmiittee. 
Memo.  no.  20  supplementary  to  memorandum  no.  5  (Hours  of  Work).  1917. 
7  p.    fol.    [Cd.  8801.] 

NORWAY 

Djrrtideus  virkninger  paa  levevil-kaarene.  Iste  del.  (Effects  de  la  cherts 
des  viveres  sur  les  conditions  d'existence,  l**"  partie.)    (1917.)    80  p. 

RUSSLA. 

Viestnik  Vremennago  Pravitel'stva.  June,  July,  August,  September,  Octo- 
ber, 1917.    Petrograd. 

This  is  the  official  guette  of  the  Runian  provisional  0ovemment. 
SWEDEN 

Fdrfattnlngssamling.  1915.  Band  1,  1004  p.  Band  2,  2010  p.  Stockholm. 
1917. 

UNION  OP  SOUTH  AFRICA 
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REVOLUTIONARY  RUSSIA 

SIMON  LITBiAN 
University  of  lUinais 

From  tyrannical  autocracy  to  a  most  radically  socialistic 
regime,  from  an  empire  oppressing  subjugated  peoples  to  a 
country  proclaiming  the  principle  of  "self-determination  of 
nationalities'' — such  has  been  the  remarkable  record  of  Russia 
during  the  past  year.  These  changes,  which  have  come  to  many 
as  a  surprise,  were  to  those  acquainted  with  the  ferment  per- 
meating Russian  life  but  the  logical  outcome  of  Russia's  historic 
development. 

In  order  to  be  able  to  interpret  the  trend  of  recent  events 
there,  events  which  since  the  overthrow  of  Tsarism  have  been 
moving  with  such  bewildering  rapidity,  it  is  necessary  to  know 
what  have  been  the  forces  that  have  shaped  the  life  of  the  country. 
Russian  evolution  has  come  through  periods  of  subjugation, 
through  century  long  struggles  for  self-assertion  against  invaders, 
through  many  internal  uprisings  and  through  successful  wars  of 
expansion.  Beginning  as  a  small  principality  in  the  interior  of 
a  plain,  Russia  spread  to  the  north  and  to  the  south,  to  the  west 
and  to  the  east  until  she  became  a  world  empire,  in  area  the 
greatest  compact  country  on  the  face  of  the  earth,  occupying 
8,505,000  square  miles,  or  larger  in  size  than  all  of  North  America, 
and  having  a  population  of  over  175,000,000  people. 

181 


REVOZiUnONABY  RUSSIA  183 

changed.  The  growth  of  large  scale  production  attracted  many 
mujiks  from  their  poverty  stricken  hamlets  and  villages  to 
industrial  centers;  there,  because  of  natural  intelligence  and  in- 
herent love  for  freedom,  they  quickly  learned  the  lessons  of  dis- 
content; they  were  taught  to  understand  what  was  really  going 
on  in  the  palaces  of  the  Tsar  and  in  the  forbidding  offices  of  his 
hirelings,  and  they  became  eager  to  follow  the  revolutionary 
leaders. 

The  revolt  of  1904  was  the  first  to  derive  some  of  its  support 
from  the  proletariat,  the  laborers  of  the  mills  and  factories,  and 
from  a  certain  part  of  the  enUghtened  peasantry.  The  mental 
horizon  of  many  mujiks  was  broadened  by  the  persistent,  self- 
sacrificing  labor  of  those  young  men  and  women  who  braved  the 
dungeon  and  the  scaffold  in  order  to  spread  throughout  Russia 
the  gospel  of  freedom.  Although  this  revolution  was  drenched 
by  the  blood  of  many  victims  and  failed  to  attain  its  object,  it 
led,  for  the  first  time  in  the  history  of  Russia,  to  some  concessions 
on  the  part  of  the  Tsar.  The  Duma  came  into  existence,  and 
Russia  became  what  the  Almanac  de  Gotha  so  aptly  defined  as  a 
constitutional  monarchy  with  an  autocratic  ruler. 

It  has  been  unfortunate  that  most  people  have  viewed  the 
Russian  Empire  through  the  eyes  of  either  superficial  observation 
or  of  willful  misrepresentation.  They  have  thought  of  Russia's 
masses  either  as  homogeneous,  peaceful,  religious,  living  a  life 
of  self-contemplation,  or  as  ignorant,  servile,  semi-barbarous 
Asiatics,  threatening  to  descend  at  an  opportune  time  upon 
prosperous  Western  Europe.  In  reality,  the  Russians  are  neither 
homogeneous,  nor  Asiatic,  neither  devoutly  religious  and  som- 
nolent, nor  wickedly  aggressive. 

A  great  many  races  and  nationahties  are  included  in  the  175,- 
000,000  inhabitants  comprising  the  population  of  this  vast 
country.  Furthermore,  not  only  is  the  population  of  Russia 
heterogeneous,  but  Russian  Slavs  are  themselves  divided  into 
different  groups.  We  have  heard  so  much  of  the  inert,  homogene- 
ous people  spread  over  vast  horizonless  plains  that  the  dismem- 
berment of  Russia  after  the  revolution  has  confused  us.  We 
knew  of  the  relentless  policy  of  russification  carried  on  under  the 
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attacks  by  the  Tatars  they  were  always  armed.  As  tune  went 
on  the  Cossacks  mcreased  in  numbers  through  their  acceptance 
of  every  outlaw,  every  runaway  serf,  every  discontented  noble- 
man. In  the  free  life  of  the  steppes  they  developed  those  quali- 
ties of  restless  aggressiveness  which  later  made  them  a  menace 
to  the  Turks,  to  the  Poles  and  to  the  Muscovites.  Through 
centuries  they  were  the  keepers  of  the  crude  Russian  conceptions 
of  liberty  and  of  equality,  and  later  on  as  the  deputies  in  the  Dimia 
they  proved  radical  and  fearless.  Most  of  the  Cossacks  are 
Little  Russian  in  speech  and  but  a  few  of  them,  the  Kalmucks, 
are  Mongolian  in  origin;  the  Kahnucks  were  subdued  by  the 
Don  Cossacks  and  became  a  part  of  their  organization. 

Amongst  other  races  and  nationalities  that  dwell  on  Russian 
territory  may  be  mentioned  in  the  order  of  their  niunerical 
superiority — the  Poles,  the  Finns,  the  Jews,  the  Lithuanians, 
the  Tatars,  the  Kirghiz,  the  Germans,  the  Roumanians,  the  Bash- 
kirs, the  Georgians,  the  Armenians,  and  the  Circassians. 

One  of  the  contributory  causes  to  the  success  of  the  present 
revolution  was  the  autocratic  policy  of  oppressing  not  only 
individuals  but  entire  nations,  and  not  only  alien  nations,  but 
nations  of  Russian  stock;  and  one  of  the  first  results  of  this 
revolution  was  the  separatist  agitation  in  all  parts  of  the  empire. 
It  was  the  oppressed,  embittered  peoples  that  led  the  movement 
for  revolt  and  helped  to  throw  off  the  yoke  of  despotism,  and  the 
leaders  of  New  Russia  recognizing  this  were  from  the  very  first 
willing  to  accede  to  claims  for  separation.  The  dismemberment 
of  Russia  is  not  due  to  the  Bolsheviki.  It  started  before  the 
seizure  of  power  by  the  Maximalists  and  it  would  have  occurred 
under  any  government  of  freed  Russia. 

The  idea  that  Russia  is  Asiatic  was  ''made  in  Germany."  It 
is  the  product  of  German  Junkerdom  concocted  partially  in  order 
to  intimidate  the  German  people  into  bearing  the  heavy  burden 
of  militarism  placed  upon  them,  partially  to  alienate  from  Russia 
the  sympathies  of  the  Western  world  thus  leaving  her  an  easier 
victim  to  German  machinations.  Official  Germany  ceased  fear- 
ing Russia  long  ago.  In  the  eighteenth  century  and  during  the 
first  half  of  the  nineteenth  century,  when  Germany  was  a  nation 
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wildest  of  the  Cossack  tribes,  the  Kahnucks,  were  selected  for 
this  cruel  work  and  even  these  were  often  led  not  by  their  own 
men  but  by  German  officers  who  faithfully  executed  the  orders 
of  the  Tsar  or  his  intriguing  advisers. 

The  Russians  are  not  Asiatic.  Russian  contributions  to  litera- 
ture, to  painting,  to  music,  to  science,  all  bear  witness  to  the 
fact  that  they  are  of  the  West  and  not  of  the  East.  It  is  the 
spirit  of  the  West  that  animates  the  poems  of  Pushkin  and  of 
Lermontov,  the  novels  of  Tolstoy  and  of  Turgenev,  the  stories 
of  Chekhov  and  of  Kuprin;  it  is  the  spirit  of  the  West  that  ex- 
presses itself  in  the  symphonies  of  Tschaikowsky  and  of  Rimsky- 
Korsakov,  in  the  paintings  of  Vereshchagin  and  of  Repin.  The 
only  manifestation  of  orientalism  which  can  be  discerned  in 
the  Russian  people  is  the  quaUty  of  nonresistance;  and  this  may 
be  due  not  to  the  fatalism  of  the  Orient,  the  result  of  reli- 
gious belief,  but  to  the  influences  of  geographic  environment,  to 
the  vast  expanse  of  barren  wastes,  of  impassable  marshes  and 
primeval  forests  over  which  sweep  unchecked  the  icy  winds  from 
the  north.  In  such  an  environment  the  people  of  a  sparsely 
settled  country,  if  they  lack  the  energy,  the  initiative  and  the 
perseverance  which  characterize  the  frontiersmen,  feel  them- 
selves more  or  less  helpless.  Russian  mujiks,  in  their  wretched 
huts,  faced  desolation  for  so  long,  shivering  from  cold  or  parched 
by  heat,  they  endured  for  so  long  the  gnawing  pangs  of  hunger^ 
watching  their  children  die  from  malnutrition  and  ravaging  dis- 
ease, that  they  became  too  benumbed  to  resist  what  seemed  to 
them  the  inevitable. 

It  took  three  years  of  the  most  horrible  war  in  Russian  history 
to  undermine  the  power  of  the  strongly  entrenched,  crafty 
semi-German  bureaucracy  which  ruled  over  the  land.  But  these 
three  dreadful  years  have  served  at  least  one  good  cause;  they 
have  forced  even  the  dullest  of  peasants  to  think  and  to  rebel. 
One  of  the  chief  factors  which  brought  into  action  the  latent 
powers  of  the  peasant  was  prohibition.  Prohibition  which  was 
originally  introduced  as  a  temporary  war  measure  at  the  time 
of  the  first  mobilization  proved  so  enormously  beneficial  that 
at  the  request  of  the  peasants  themselves  it  remained  on  the 
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The  Russian  mujik — 75  per  cent  of  the  Russian  population 
are  mujiks — ^knows  nothing  of  the  meaning  and  of  the  obliga- 
tions of  a  state.  Until  the  abdication  of  the  Tsar,  the  state 
and  the  Tsar  were  inseparably  associated  in  his  mind;  it  was 
by  looking  at  the  ubiquitous  picture  of  the  "Little  Father/' 
to  be  foimd  even  in  the  most  wretched  hut,  that  he  in  a  dim, 
subconscious  way  visualized  the  power,  the  dignity  and  the  sover- 
eignty of  the  state;  that  state  which  oppressed  him,  to  which  he 
owed  obedience  and  taxes,  but  which  in  its  pomp  and  glory  was 
something  mysterious,  far  removed  from  his  miserable  work- 
a-day  existence.  After  the  revolution  the  Tsar  and  with  him 
the  state  suddenly  disappeared.  The  mujik  was  told  that  he 
was  free,  and  this  freedom  meant  to  him  peace,  food,  land. 

Russia's  withdrawal  from  the  war  was  not  due  to  the  Bolshe- 
viki.  The  ministries  of  Lvov  and  of  Kerensky  were  deposed 
largely  because  they  wanted  to  continue  the  struggle  against  the 
Central  Powers.  Russia  was  weary  of  what  seemed  to  her  an 
unequal  contest.  Both  the  soldiers  at  the  front  and  the  people 
back  of  the  trenches,  not  realizing  what  was  really  at  stake,  were 
clamoring  for  peace.  For  three  years  Russian  armies  poorly 
fed  and  clad,  without  the  necessary  arms  and  anununition, 
betrayed  by  many  of  their  generals,  fought  a  losing,  hopeless 
fight  with  the  enemy.  Millions  of  Russian  soldiers  were  killed, 
maimed  or  taken  prisoners  to  work  as  slaves  in  Germany  while 
their  families  were  starving  at  home.  Old  armies  were  wiped 
out  and  new  ones  were  formed;  these  latter  continued  to  fight 
not  knowing  why;  they  fought  while  the  Tsar's  ministers  were 
maintaining  secret  conmiimications  with  the  German  leaders; 
they  fought  stubbornly  and  bravely.  And  then  came  the  Tsar's 
forced  abdication. 

Germany  took  inmiediate  advantage  of  the  confusion  that 
ensued.  While  the  Allies  were  undecided,  lukewarmly  sup- 
porting the  provisional  government  and  waiting  for  further 
developments,  Germany  distributed  throughout  Russia  millions 
of  anti-war  and  anti-Allies  pamphlets,  sent  there  thousands  of 
her  most  skillful  agents,  and  helped  to  bring  back  many  of 
Russia's   exiled   visionaries   and   fanatics.'    Kerensky's   order 
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sneer  at  the  impracticability  of  their  ideas,  we  may  shudder 
at  the  thought  as  to  where  the  success  of  their  efforts  may  lead, 
we  may  pity  those  who  either  driven  by  hunger  or  swayed  by 
their  emotions  follow  such  leaders,  but  we  should  not,  unless 
we  are  perfectly  sure  of  our  ground,  speak  of  them  as  paid  agents 
of  the  German  government. 

Official  Germany  does  not  wish  anything  better  than  that  we 
should  believe  that  the  Maximalists  are  traitors,  and  that  be- 
cause of  this  belief  we  should  forsake  the  new  Russian  Republic. 
Thus  forsaken  Russia  will  continue  to  be  a  victim  of  Germany 
in  the  future  as  she  has  been  her  victim  in  the  past. 

Even  grave  mistakes  conmiitted  in  Russia  at  such  a  critical 
time  should  not  prevent  the  United  States  from  keeping  ever  in 
mind  the  thought  that  the  Russian  masses  have  made  a  long 
and  brave  fight  for  political  emancipation  and  that  the  freedom 
which  they  seek  has  as  high  an  ideal  as  has  ever  been  held  by  any 
people. 


THE  JURISTIC  CONCEPTION  OF  THE  STATE 

BT  W.  W.  WILLOUGHBT 
JohmHopkint  Uninenity 

A  society  of  human  individuals  viewed  as  a  politically  organ- 
ized unit  is  termed  a  state.  The  state,  which,  in  its  various  ac- 
tivities and  forms  of  organization,  furnishes  the  material  for 
political  science,  may  be  regarded  from  a  number  of  standpoints. 
It  may  be  studied  sociologically  as  one  of  the  factors  as  well  as 
one  of  the  results  of  communal  life;  it  may  be  eicamined  histor- 
ically for  the  purpose  of  ascertaining  the  part  which  it  has  played 
in  the  life  of  hiunanity,  its  varying  phases  of  development  being 
traced  and  their  several  causes  and  results  determined;  it  may 
be  considered  as  an  entity,  to  the  existence  and  activities  of 
which  are  to  be  applied  the  ethical  criteria  which  the  moralist 
and  philosopher  establish;  it  may  be  psychologically  surveyed 
in  order  to  make  plain  the  manifestations  of  wiU,  emotion  and 
judgment  which  support  and  characterize  its  life;  it  may  be 
regarded  from  the  purely  practical  standpoint  to  determine  how 
it  may  be  most  efficiently  organized  and  operated;  and,  finally,  it 
may  be  envisaged  and  studied  simply  as  an  instrumentality  for 
the  creation  and  enforcement  of  law.  It  is  with  the  state,  as 
viewed  in  this  last  aspect,  that  analytical  political  philosophy  is 
concerned. 

The  point  of  departure  of  the  analytical  jurist  is  that  in  all 
commimities  which  have  reached  any  degree  of  definite  political 
organization,  public  afifairs,  whether  domestic  or  international, 
are  not  carried  on  in  a  haphazard  manner,  without  system  or 
fixed  principles,  but  are  governed  by  bodies  of  rules  logically 
related  to  one  another  and  all  depending,  as  deductive  conclu- 
sions, upon  certain  assumptions  regarding  the  juristic  natiu^  of 
the  state,  of  its  sovereignty,  of  its  law,  and  of  the  relations  which 
it  bears  towards  other  bodies  politic  as  similarly  viewed. 
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Thus  analytical  political  philosophy  starts  with  certain  pri- 
mary assumptions  or  definitions  from  which,  by  deductive 
reasoning,  it  determines  those  principles  which  give  a  sjrstem- 
atic  and  logical  character  to  constitutional  and  international 
jurisprudence. 

It  will  thus  be  seen  that  analytical  political  theory  is  a  purely 
formalistic  inquiry.  Its  task  is  not  to  seek  substantive  truth, 
but  to  provide  conceptions  and  to  furnish  an  apparatus  of 
thought  by  the  employment  of  which  public  law  thinking  may 
be  sjrstematized  and  its  various  propositions  brought  into  legal 
harmony  with  one  another.  By  the  methods  which  it  employs, 
a  given  constitutional  system  may  be  analyzed  and  the  ftmda- 
mental  conceptions  upon  which  it  is  based  revealed.  Or,  work- 
ing in  the  other  direction,  these  fimdamental  conceptions  being 
given,  the  constitutional  doctrines  which  are  logically  deducible 
from  them  may  be  stated. 

What  has  been  said  with  reference  to  constitutional  concepts 
applies  with  equal  force  in  the  field  of  international  jurispru- 
dence. There,  too,  an  analytical  examination  of  the  generally 
accepted  principles  of  the  relations  of  one  state  to  another  shows 
that  they  are  foimded  upon  certain  primary  conceptions  as  to 
the  juristic  nature  of  states  viewed  as  the  subjects  of  interna- 
tional law,  certain  conceptions,  that  is,  as  to  their  equality  of 
status  and  the  rights  and  powers  connoted  by  their  existence  as 
severally  independent  political  entities. 

Considered  negatively,  it  will  be  seen  that  analytical  political 
theory  is  not  curious  regarding  the  historical  origin  of  political 
authority  among  men,  nor  of  the  historical  circumstances  sur- 
rounding the  birth  of  any  particular  sovereignty.  It  does  not 
inquire  as  to  the  ethical  right  of  the  state  to  exist,  nor  as  to  its 
ethically  legitimate  sphere  of  authority,  nor  concerning  the  pur- 
poses which  political  government  may  be  made  to  subserve,  nor 
as  to  the  elements  which  go  to  increase  or  diminish  the  strength 
and  importance  of  a  given  state.  It  is  indifferent  to  all  ques- 
tions as  to  the  relative  merits  of  different  forms  of  government 
or  of  different  administrative  systems.  It  takes  political  insti- 
tutions as  it  finds  them,  and  views  them  in  a  single  aspect, 
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true  that,  in  the  last  analysis,  the  determination  of  the  individ- 
ual's good  remains  the  beginning  and  end  of  all  ethical  specula- 
tion. And  this,  of  course,  holds  true  when  the  relation  of  the 
individual  to  political  authority  is  considered  from  the  ethical 
point  of  view. 

When,  however,  from  the  ethical  we  turn  to  the  purely  juristic 
inquiry  as  to  the  legal  relations  which  unite  the  state  and  the 
individual,  we  start  with  the  state — with  the  center  rather  than 
the  periphery.  In  other  words,  beginning  at  the  center,  we  view 
the  supreme  political  person  as  the  sole  source  of  political  or  legal 
rights,  both  for  itself  and  its  governmental  organs,  and  for  all 
the  persons,  natural  and  artificial,  who  are  subject  to  its  au- 
thority. Only  thus,  it  is  found,  can  the  principles  of  public  and 
private  right  which  are  recognized  in  practice  be  harmonized 
with  one  another  and  brought  into  a  s}rstemized  whole.  Id  other 
words,  it  is  only  when  the  juristic  conception  of  the  state  has 
been  determined  that  the  nature  of  law,  and  of  civil  liberty,  clearly 
appear,  and  that  criteria  are  provided  for  determining  the  con- 
stitutional status  of  all  political  units,  whether  they  be  parish  or 
school  districts  or  kingdoms  like  Prussia,  or  a  vast  empire  like 
that  of  Great  Britain. 

This  unlimited  legal  competence  which  is  predicated  of  the  sov- 
ereign state  connotes  the  authority  to  determine  the  legal 
rights  and  duties  which  shall  exist  so  far  as  it  is  itself  concerned, 
and  to  fix  the  territorial  limits  within  which  it  will  not  permit, 
without  its  consent,  the  enforcement  of  other  legal  rights  and 
duties  which  owe  their  existence  to  another  sovereignty.  This 
postulated  legal  omnipotence  also  carries  with  it  the  authority 
to  declare,  without  reference  to  territorial  limits,  what  persons 
shall  be  deemed  to  owe  an  allegiance  to  the  state  in  question  and 
an  obedience  to  the  commands  which  it  utters.  It  thus  results 
that  all  areas  of  land  and  water,  and  all  persons,  whatever  their 
other  political  relations  and  afiiliations,  are  potentially  subject 
to  the  legal  control  of  any  given  state.  That  is,  it  is  possible 
by  a  mere  exercise  of  its  sovereign  will  to  bring  them  within  a 
control,  the  legal  validity  of  which  its  own  courts  cannot  question. 

As  long  as  there  are  a  niunber  of  states,  each  with  a  legally 
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omnipotent  will|  it  is  apparent  that  conflicts  may  arise  by  reason 
of  two  or  more  states  claiming  exclusive  legal  control  over  par- 
ticular persons  or  particular  pieces  of  land  or  sea.  The  adjust- 
ment or  prevention  of  these  conflicts  is  the  task  of  intCTiational 
law  and  is  a  subject  which  cannot  be  here  considered. CBut  the 
fact  that  the  necessities  of  international  life  compel  every  sov- 
ereign state  to  refrain  from  the  exercise,  in  certain  respects,  of  a 
jiirisdiction  over  persons  and  territory  which  it  might,  if  it 
saw  fit,  bring  within  the  scope  of  its  leeal  will,  does  not  in  any 
wise,  or  to  any  degree,  derogate  from  that  l^al  omnipotency 
which,  from  a  constitutional  point  of  view,  the  sovereign  state 
possesses^  That  this  conception  of  sovereignty  constitutes  a  fun- 
damental principle  in  the  constitutional  jurisprudence  of  every 
state  whose  acts  are  guided  by  definite  public  law  principles,  is 
shown  by  the  fact  that  the  courts  of  all  states  uniformly  hold 
themselves  conclusively  bound  by  the  assertions  of  what  is 
called  the  political  departments  of  the  government,  of  a  claim 
of  sovereignty  whether  with  reference  to  a  control  of  individuals 
or  of  territory. 

The  fact  that  the  sovereignty  of  a  state  is  not  limited  in  its 
operation  or  exercise  to  a  definite  territory  is  shown  by  the  cir- 
cumstance that  every  state  exercises  a  certain  amount  of  legal 
authority,  irrespective  of  locality.  Thus,  of  course,  all  states 
exercise  authority  over  the  high  seas.  Again  the  subject  of  a 
state  remains  a  subject  wherever  he  may  happen  to  be,  and  is 
entitled  to  his  state's  protection  as  such  and,  furthermore,  he 
may  be  held  legally  responsible  to  his  state  for  what  he  does 
while  in  a  foreign  coimtry.  For  example,  not  a  few  states  give 
extraterritorial  effect  to  their  criminal  laws  and,  when  the  op- 
portunity offers,  punish  their  subjects  for  the  violation  of  them 
whenever  that  violation  occurs.  The  United  States  which,  gen- 
erally speaking,  does  not  give  extraterritorial  effect  to  its  crimi- 
nal laws,  would  nevertheless  punish  its  own  citizens  for  treason- 
able acts  committed  by  them  when  abroad. 

Sovereignty  is  the  name  given  to  the  supreme  will  of  the  state 
which  finds  expression  in  legally  binding  commands.  As  thus 
conceived,  sovereignty  is  an  abstract  term.    It  connotes  the  state 
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as  a  volitional  entity  or  political  person  and  designates  that 
faculty  which  this  political  person  possesses  of  determining  by 
its  fiat  what  shall  be  the  legal  rights  and  legal  duties  which  it 
will  recognize  and,  if  necessary,  enforce;  what  persons  it  will  con- 
sider subject  to  its  authority;  and  over  what  territory  it  will 
claim  jurisdiction. 

Viewed  as  a  quality  or  faculty  of  statehood,  and  as  connoting 
legal  omnipotence  rather  than  physical  power,  sovereignty  is,  by 
its  very  nature,  a  unity.  It  is  the  name  ascribed  to  the  will  of  a 
legally  supreme  political  person.  It  is  the  plenary  faculty  which 
that  entity  is  assumed  to  possess  to  express  its  will  in  the  form 
of  commands  legally  binding  upon  aU  persons  over  whom  it  sees 
fit  to  claim  jurisdiction  and  with  respect  to  any  matters  which  it 
may  select. 

It  is,  of  course,  to  be  imderstood  that,  when  we  speak  of  the 
state  as  willing  this  or  that,  and  describe  laws  as  being  the  for- 
mulated expressions  of  these  volitions  of  the  state,  this  is  but  a 
juristic  mode  of  spealting.  The  state,  not  being  a  physical  liv- 
ing person — even  though,  in  a  certain  sense,  it  may  possibly  be 
claimed  to  be  a  "real"  person — it  cannot  possess  or  exercise  a 
will  of  its  own  in  the  sense  that  a  human  person  is  able  to  do. 
The  substance  of  what  is  actually  willed  is  determined  by  those 
individual  persons  who  have  control  of  the  government,  and 
these,  of  course,  are  more  or  less  influenced  in  their  determina- 
tion by  the  wishes  of  the  people  generally.  Though  juristically 
viewed  as  expressions  of  the  will  of  the  state,  laws,  in  their  sub- 
stantive provisions,  express  the  wills  of  human  individuals. 

The  exercise  of  sovereignty  is  conceived  of  as  delegated  by  a 
state  to  the  various  organs  which,  collectively,  constitute  the 
government.  For  practical  political  reasons  which  can  be  easily 
appreciated,  those  who  determine  the  public  policies  of  a  state 
ordinarily  prefer  that  these  policies  should  be  formulated  and 
executed  by  governmental  agencies  of  their  own  creation  and 
which  are  not  subject  to  the  control  of  other  states.  There  is, 
however,  nothing  in  the  nature  of  sovereignty  or  of  state  life 
which  prevents  one  state  from  entrusting  the  exercise  of  certain 
powers  to  the  governmental  agencies  of  another  state.    Theo- 
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retically,  indeed,  a  sovereign  state  may  go  to  any  extent  in  the 
delegation  of  the  exercise  of  its  powers  to  the  governmental 
agencies  of  other  states,  those  governmental  agencies  thus  be- 
coming quoad  hoc  parts  of  the  governmental  machinery  of  the 
state  whose  sovereignty  is  exercised.  At  the  same  time  these 
agencies  do  not  cease  to  be  instrumentalities  for  the  expressioa 
of  the  will  of  the  state  by  which  they  were  originally  created.  ' 

By  this  delegation  the  sovereignty  of  the  state  wbich  so  del&4 
gates  such  powers  is  not  impaired  or  parted  with,  for^.by  legat 
hypothesis  (and  we  are.of  course  here  concerned  only  with  tegfit 
ideas),  it  is  the  will  of  this  state  which  is  expressed^ , and  this 
state  po^9se8aes  the  legal  competence  again  to  draw  to  itself,  the 
etcerciae,  tbrough  organs  of  its  own  oreationi  of  the  powers  it 
has  granted.  Thus  mother  countries  may  concede  to  colonies 
almost  complete  autonoiAy  of  government:  and  reserve  to  them- 
selves B  right  of  control  ol  so  slight  and  negative  a  character  as 
to  make  its  ^^rcise  a  rare  and  improbable  occurrence;*  yet,  so 
long  as  such  right  of  control  is  recognized  to  exist,  and  the  auton^ 
omy  of  the  colonies  is  conceded  to  be  founded  upon  a  grant,  and 
eontinuing  consent  of  the  mother  coimtries,  the  sovereignty  of 
those  mother  coimtries  over  them  is  complete  smd  they  are  to  be 
considered  aa  possessing  only  administrative  autonomy  and  not 
political  independence.  Again,  in  the  so-called  federal  or  com^ 
I)osite  statO)  the  cooperating  states  may  yield  to  the  central 
government  the  exercise  of  almost  all  of  their  powers  of  govern- 
ment and  yet  retain  their  several  sovereigoties.  Or,  on  the 
other  hand,  a  state  may,  without  parting  with  its  sovereignty 
or  lessening  its  territorial  application,  yield  to  the  governing  or- 
gans of  particular  areas  such  an  amplitude  of  powers  aa  to  create 
of  them  bodies  politic  endowed  with  almost  all  of  the  character^ 
istics  of  independent  states.  In  all  states,  indeed,  when  of  any 
iconsida'able  size,  efficiency  of  administration  demands  that  cer- 
tain autonomous  powers  of  local  self-government  be  granted  to 
particular  districts. 

In  all  those  cases  in  which,  owing  to  the  manner  in  which  the 
governmental  powers  have  been  distributed,  there  is  doubt  as 
to  the  political  body  in  which  the  sovereignty  rests>  the  test  to 
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be  applied  is  the  determiius^tion  of  whi^hvPoUtioal  boiiy  hasrth^ 
orgaa  whichi  in  tbe  last  Instaacey  has  ^  lefal  power  t^detfON 
mine  its  own  competency  as  wdl  as  that  o{  the  othara.  For 
the  essential  criterion  of  the  sovereign  state  is  a  supreme  ifilb 
not  only  as  giving  the  ultinuite  validity  to  all  law,  but  as  itshelf 
determining  the  scope  of  its-  own  powers,  and  itself  decicUAg 
what  interests  shall  b^  subjeoted  to  its  regulation.  •  It  fet$  to 
itself  its  own  rights  and  establishes  thid  limits  of  its  qwti  $utlM>S7 
ity.  As  JeUinek  put^  it  in  his  work  Gea^ta  und  Verortinungz 
''The  rights  and  duties  of  individuAls  receive  their  potency  and 
authority  from  grounds  set  forth  in  objective  law..  The  stf^te 
finds  the  grounds  for  its  own  rights  and  duties  in  itseUT/'  Or,  as 
he  expresses  it  in  another  work :  "  Obligation  through  its  own  will 
is  the  legal  characteristic  of  the  state/' 

It  has  been  seen  that  when  sovereignty  is  predicated  of  a  statei 
there  is  asserted  the  doctrine  that  the  state  is  the^  creates  of  all 
the  laws  in  accordance  with  which  its  own  activities  are  con- 
ducted. In  oth^  words,  it  sets  to  itself,  or  rather  to  its  govern- 
mental organs  and  officials,  their  legal  powers.  This  competency 
on  the  part  of  the  state  to  determine  its  own  legal  compet^icy-* 
"Kompetenz  Kompetenz,"  as  the  Germans  term  it — distin- 
guishes the  state  from  all  other  himian  associations  of  a  political  or 
juristic  character.  The  state  is  supreme,  not  only  as  giving  the 
ultimate  validity  to  all  the  laws  which  are  to  fix  the  rights  and 
obligations  of  those  over  whom  it  chooses  to  claim  jurisdiction, 
but  it  is  supreme  as  itself  determining  the  scope  of  the  legal 
powers  of  its  own  governmental  agencies  and  the  manner  of  their 
exercise.  Thus  at  any  one  time  the  domain  of  the  legal  and 
political  liberties  of  the  individual  is  simply  that  fidd  of  interests 
which  the  state  has  willed  shall  be  protected  from  violation, 
whether  by  private  persons  or  public  officials.  From  the  pos- 
sible control  of  the  state  itself,  however — ^from  the  very  source 
of  all  law — there  can  be  no  possible  legal  guarantee  of  immunity, 
except  in  the  formal  sense  that,  from  its  very  nature,  a  state 
must  express  and  execute  its  will  in  the  form  of  law.  Private 
individuals  and  those  who  are  in  possession  of  public  authority 
may  indeed  invade  the  rights  of  the  individual  and  destroy  those 
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by  them  of  a  new  body  politic.  Not  until  the  old  state  has  been 
destroyed,  either  peaceably  or  by  force,  can  the  new  state  take 
its  rise.  It  cannot  derive  its  vitality  from  the  old,  for,  as  we 
have  seen,  the  transference  of  sovereignty  is  a  legal  impossibility. 

Whenever  there  is  established  a  new  government  whose  powers 
are  obtained  through  constitutional  means,  no  new  state  is  cre- 
ated, however  much  its  powers  may  differ  from  those  exercised 
imder  the  old  regime.  There  is  only  an  amendment  of  the  con- 
stitution of  the  old  state  and  a  change  in  its  governmental  form 
or  policy.  Its  legal  continuity  is  not  broken,  even  though  the 
entire  governmental  organization  of  the  state  is  altered.  It  is 
not  the  amount  of  the  change  but  the  manner  in  which  it  is 
efifected  that  is  juristicaUy  decisive. 

Does  this  mean,  then,  that  the  legal  continuity  of  a  state's  ex- 
istence is  destroyed  whenever  there  is  effected  an  illegal  altera- 
tion in  its  constitution?  It  is  possible  to  push  the  logic  of  our 
reasoning  as  far  as  this.  But  it  is  sufficiently  consistent  to  say 
that  the  old  state  has  been  destroyed  and  a  new  one  created  only 
in  those  cases  in  which  there  has  been  brought  into  being  what  is 
substantially  a  new  government,  or  where  a  new  constitution,  as 
a  whole,  has  been  put  into  force  in  a  manner  other  than  that 
provided  for  in  the  old  instnmient. 

Whether  a  given  political  body  possesses  sovereignty,  or 
whether  it  merely  exercises  jurisdiction  by  way  of  grant  or  dele- 
gation from  another  political  person  in  whom  the  real  sovereignty 
resides,  is  a  question  rather  of  legal  view  than  of  objective  fact — 
it  is  a  question  to  be  determined  by  the  point  of  approach  which 
is  assumed,  rather  than  by  a  measurement  of  the  amount  of 
physical  power  and  discretionary  authority  actually  exercised. 
Thus  it  is  conceded  as  a  proposition  of  law  that  such  legal  juris- 
diction as  the  Dominion  of  Canada  or  the  Australian  Common- 
wealth possesses  is  derived  by  grant  from  the  sovereign  will  of 
Great  Britain.  And  yet  there  is  no  doubt  that  the  mother 
country  has  not  the  actual  power  to  withdraw  that  grant  or  to 
take  any  action  that  would  be  seriously  inconsistent  with  the 
autonomous  status  at  present  enjoyed  by  her  ''Dominions  be- 
yond the  Seas." 
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temper  and  disposition  of  its  own  subjects.  At  any  one  time 
a  state  actually  exercises  through  its  governmental  organization 
only  those  powers  which  it  has  seen  fit  to  draw  to  itself.  The 
residue  belongs  to  it  only  in  a  potential  aspect,  and  at  any  one 
time  the  amount  of  this  power  and  the  manner  in  which  it  is, 
or  may  be,  actually  exercised,  depends,  of  course,  upon  the 
character  and  disposition  of  its  citizens;  that  is  to  say,  upon  their 
willingness  to  submit  to  such  exercise  without  insmrection.  As 
a  mere  matter  of  power,  every  government  depends,  as  Hume 
pointed  out,  upon  public  opinion,  but  this  ultimate  might  of 
the  people  is  not  juristic  in  character  except  as  it  has  received 
formal  recognition  in  law. 

Sovereignty  inheres  in  the  state  as  an  attribute  flowing  from 
its  existence  as  a  political  person.  It  therefore  is  not  possessed 
by  any  one  of  its  governmental  organs  or  by  the  government  as 
a  whole.  This  appears  when  the  proper  distinction  is  made 
between  a  state  and  its  government:  the  government  exercises, 
but  does  not  possess,  sovereignty.  The  various  governmental 
organs  are  but  the  agencies  through  which  the  sovereign  will 
of  the  state  is  expressed  and  carried  into  execution.  Those 
organs  which  formulate  and  express  in  authoritative  form  the 
will  of  the  state  are  termed  the  law  making  organs  of  the 
state.  Ordinarily  the  will  of  the  modem  so-called  constitu- 
tional state  is  authentically  expressed  through  a  body  termed 
the  legislature.  There  is,  however,  no  difficulty  in  endowing 
other  organs  of  government  with  authority  to  give  authentic 
expression  to  the  state's  will.  Thus  the  courts  may  in  certain 
cases  be  considered  to  have  the  authority  not  only  jus  dicerey  but 
jus  dare.  Again,  a  certain  amount  of  legislative  power  may  be 
vested  in  a  special  organ  of  government  and  only  occasionally 
exercised,  as  is  the  case  in  the  United  States  when  constitutional 
law  is  created  by  constitutional  conventions  or  by  legislatures 
acting  as  such,  or,  where  the  people  by  the  referendum  are 
granted  a  participation  in  the  making  of  law. 

A  very  common  usage  is  that  which  described  as  sovereign 
that  organ  of  government  which  plays  the  more  important  or 
decisive  part  in  the  determination  of  what  the  state  shall  will, 
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says  that  "the  law  is  the  definition  and  limitation  of  power."^ 
The  same  principle  is  enounced  in  the  Massachusetts  constitution 
when  it  declares  the  government  to  be  one  of  laws  and  not  of  men. 

The  terms,  then,  "sovereignty  of  the  people,"  "popular 
sovereignty,"  and  "national  sovereignty"  cannot  accurately  be 
held  to  mean  that,  under  an  established  government,  the 
sovereignty  remains  in  the  people.  It  does  mean,  however,  to 
repeat  what  has  already  been  once  said,  that  the  constitutional 
jurisprudence  of  the  state  is  predicated  upon  the  principle  that 
no  person  or  organ  of  government  is  to  be  regarded  as  the  source 
whence,  by  delegation,  all  other  public  powers  are  derived,  and 
as  such  the  residual  claimant  to  all  undelegated  powers.  It 
furthermore  may  mean  that  constitutional  provision  is  made 
whereby  an  electorate,  composed  of  a  considerable  portion  of 
the  adults  of  the  commimity,  is  authorized  to  perform  important 
functions  of  government,  as,  for  example,  the  initiation  and  ratifi- 
cation of  constitutional  laws.  And  in  this  connection  it  may  be 
said  that  in  so  far  as  a  portion  of  the  people  exercises  the  suffrage 
for  the  election  or  recall  of  public  officials  or  for  the  proposing 
and  approval  of  laws,  or  for  any  other  public  purpose  as  provided 
by  law,  the  electorate  is  to  be  considered  a  part  of  the  govern- 
mental machinery  of  the  state. 

Finally,  it  may  be  said  that  the  term  "sovereignty  of  the  people" 
very  often  connotes  a  principle  that  is  not  juristic  at  all,  but 
rather,  the  ethical  doctrine  that  every  group  of  individuals  has 
a  continuing  inherent  moral  right  themselves  to  determine,  by 
whatever  means  they  think  appropriate  for  the  purpose,  the 
form  of  government  under  which  they  are  to  live,  what  it  shall 
do,  and  the  persons  into  whose  hands  its  operations  shall  be 
entrusted. 

Thus  far  we  have  been  dealing  with  the  state  as  a  concept  of 
national  or  municipal  law.  The  scope  of  this  paper  does  not 
warrant  us  in  attempting  to  determine  the  conception  of  the 
state  as  fixed  by  international  jurisprudence.  It  will  be  appro- 
priate, however,  to  enter  this  field  to  an  extent  that  will  enable 

'Yick  Wo  V.  Hopkins,  118  U.  S.,  350. 
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US  to  determine  whether  the  constitutional  concept  can  be  ap- 
plied in  the  science  of  international  law. 

Although  accepted  as  a  working  principle  in  international  law, 
the  division  of  the  world's  lands  into  what  are  called  independent 
territorial  units  does  not  carry  with  it  the  predicate  that  each 
of  these  areas  is  subject  to  the  absolute  and  exclusive  control 
of  a  given  government.  For,  as  has  already  been  said,  each 
government  is  held  responsible  by  other  governments  for  what 
goes  on  within  the  limits  conceded  to  it  by  them;  and  the  extent 
of  this  responsibility  measures  the  degree  to  which  its  jurisdiction 
is  neither  exclusive  nor  absolute.  With  regard  not  oidy  to  aliens 
within  its  borders,  but  even,  in  certain  respects,  with  regard  to 
its  own  citizens,  a  state  may  be  held  accountable  for  its  acts  by 
other  states.  Every  state  claims,  and,  when  necessary,  exercises 
the  right  to  see  to  it  that  its  own  citizens  while  abroad  are 
reasonably  and  fairly  protected  in  life,  liberty  and  property  by 
the  government  of  the  place  where  they  are;  and  international 
law  writers  agree  that  there  are  various  grounds  which  justify 
the  intervention  by  states  to  correct  what  they  conceive  to  be 
abuses  of  authority  by  other  states,  even  with  regard  to  their 
own  subjects.  A  very  wise  policy  dictates,  however,  that  only 
in  extreme  cases  should  intervention  in  this  latter  class  of  cases 
be  resorted  to. 

Though  internationally  the  jurisdiction  of  a  state  over  its  own 
territory  is  not  absolute  or  exclusive,  it  is  absolute  and  exclusive 
when  constitutionally  viewed.  Though,  as  we  have  seen,  con- 
stitutional theory  places  no  limits  to  the  exercise  of  the  state's 
sovereignty,  it  does  declare  that  within  the  territory  which  is 
claimed  as  peculiarly  its  own,  its  authority  is  both  absolute  and 
exclusive.  This  means,  of  course,  that  no  officer  or  organ  of 
another  power,  may,  without  its  consent,  exercise  legal  authority 
within  its  borders.  And,  while  in  its  international  relations  it 
recognizes  that  other  states  may,  in  certain  cases,  take  cognizance 
of  the  manner  in  which  it  exercises  its  sovereign  power,  inter- 
vention, when  it  comes,  is  one  of  force  and  not  of  law. 

As  regards  their  origin,  the  laws  of  international  life  do  not  find 
their  birth  in  the  mandatory  utterances  of  supreme  wills  declaring 
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tcvlAleribrpersons^bat  for  them  shal]  be  deemed  l^Uy  right  and 
legally  wrong;  Ifistead^Uwi^E^pearBaBetetiiik^ 
derive  their  f(»ree  from  the  fact  that  they  have  he&i  accepted  by 
th^sb  potitical  pet^ons— the  etated-^whose  actions  tbey  are  to 
regulate.  This  acceptanM  may^  indeed;  be .  one  whidh^  for  iHi 
most  part)  the  states  lijoay  not  &9kl  it  practicable^  to  avoid,  even 
Should  ibiey  so  dei^ ;  and  Hbm^  in  fact;  the  itklB)  of  international 
intislroourBe  may;  arginendoi  be  addotted'  to  be  i  asi  definite,  a&d^ 
in  general,  as  uniformily  oonformed  to,  as  are  the  provisions  of 
the  municipal  la^  of  the  m6st  orderly  state.  This/ however; 
does  not  change  the  essentiltl  ehasaober  of  these  Mtemational 
laws  as  rules  which  obtain  between  equals  rather  than  as  oom^ 
mands  addressed  by  a  superior  l^islative  %fll  to  persons  who  are 
conceivedof  as  subjeot  to  iter:  control.    '    >        '         hi.       in 

Even,  when)  by  formal  tr^aties^  independent  states  have  es^ 
tabUshed  rules  by  t^eh,  with  referdnee  to  the  matters  specified^ 
thei)*  future  dealUigi^  with  one  another  are  to  be  regulat^,  theM 
has  been  no  (creation  of  l4w  in  a  positrve  or  Austinian  sense;  for/ 
as  to  those  matters^  the  cantrac(!ihg  paitisa  remain  subject  <mly 
to  their  own  wills  and  not  to  that  of  an  outside  or  foreign  powers 
As  JeHinek  briefly  puts  Itr-^'Der  Staatenvertrag  bindet,  aber  cir 
unterwerft  nicht.'^'  ,  .       ;..;..'.      ,,1^  > 

Bectt'ing  in  mind  what  has  gone  before,  we  may  now  ask:  In 
what  sense,  if  any,  may  we'  cairy  over  into  ihe  intemationat 
field  the  juristic  conceptions  of  the  state  and  of  law  which  wi^ 
have  found  to  be  fundamental  in  constitutional  junsprudencef 
The  answer  must  be  that  these  concepts  cannot  be  so  transferred  J 

It  would  plainly  appear '  that  the  idea  of  sovereignty  as  it  is 
f6und  in  const^utional  law  can*  find  no  proper  place  among  in-i 
temational  conceptions.  The  word,  is,  indeed,  generally  used 
in  the  literature  of  inteamationai  jurisprudence,  but>  wh^  thus 
employed,  it  has  a  meaning  which  ifi  sp  different  from;  that  which 
it  has  in  the  constitutional  field  that  it  is  most  imfortunate  that 
it  should  ever  have  obtained  this  currency.  It  would  have  been 
far  better  if  some  such  term  as  ''independency"  had  been  em- 
ployed.   This  word  far  better  than  "sovereignty"  would  indi- 

*Oe$eU  mnd  Verardnung,  p.  205. 


DISCUSSION 

ROBERT  T.  CRANE 
University  of  Michigan 

In  his  admirable  analysis  of  the  juristic  theory  of  the  state, 
Dr.  Willoughby  has  said  that  "analytical  political  philosophy" 
views  the  state  ''simply  as  an  instrumentality  for  the  creation 
and  enforcement  of  law."  The  point  of  view  from  which  this 
philosophy  proceeds  is  thus  fixed.  It  is  professedly  the  legal 
point  of  view. 

It  is,  however,  precisely  by  peculiar  and  distinctive  points  of 
view  from  which  phenomena  are  observed,  that  sciences  or 
philosophies  are  differentiated  one  from  another.  Two  philoso- 
phies cannot  occupy  the  same  standpoint.  If  there  is  to  be 
discussion  of  a  philosophy  of  politics  which  asserts  its  viewpoint 
to  be  that  of  a  philosophy  of  law,  then  it  is  necessary  to  define 
very  clearly  the  relationship  between  politics  and  law. 

As  these  concepts  have  been  defined  by  the  analytical  school, 
it  is  obvious  that  they  are  intimately  connected.  By  the  oppo- 
nents of  this  school  it  may  be  objected  that,  when  correctly  con- 
ceived, politics  and  law  are  perfectly  distinct.  It  may  perhaps 
be  held  that  what  is  known  as  law  in  modem  society  is  not 
essentially  political  at  all;  but  that  it  has  merely  happened  as  an 
accident  of  modem  political  development  that  a  part  of  the  law 
has  received  the  additional  and  nonessential  sanction  of  political 
authority. 

The  latter  may  be  the  proper  conception  of  law.  If  so,  the 
analytical  jurists  are  dealing  with  only  a  part  of  the  rules  of 
human  intercourse  with  which  their  opponents  are  concerned. 
And  they  are  dealing  with  that  part  from  a  different  point  of 
view.  But  at  least  they  are  dealing  with  a  distinct  part.  Its 
distinguishing  aspect  is  the  political  sanction.  And  by  this 
aspect,  discernible  from  but  a  single  point  of  view,  there  is  given 
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to  particular  rules  the  unity  of  a  system.  That  point  of  view 
may  or  may  not  properly  be  termed  legal.  That  is  a  matter  of 
terminology.  At  all  events  it  is  a  definite  point  of  view.  And 
since  it  is  from  this  vantage  point  that  the  analytical  theory  is 
evolved,  it  must  be  acceptJBd'  kd  tlie  baiSb  of  this  discussion.  Con- 
sideration of  any  other  conception  of  law  is  irrelevant. 

Although  the  analytical  concepts  of  politics  and  law  are  thus 
closely  connected,  it  does  not  necessarily  follow  that  they  must 
be  identicals    Ond'  may.  be:  mo^  fQompi'e^besLsiye  thfw  th^  other. 

There  can  be  no  question  but  that  seme  of  tb«  i^i^lyibicia}  school 
have  made  politics  and  law  ^aotic^y  ^ynonymousi  ^  Lawmiddng 
has  been  treated  as  not  only  the  characteristic  function  of  th^ 
state  but  as  if  it  were  its  sole  primary  function.  All  other  activir 
ties  have  been  treated  as  subsidiary,  as  themselves  pure  pro4uctip 
of  legislation.  The  executive,  administrative  and  judicial  func- 
tions, the  welfare  activities  of  the  state,  the  conduct  of  foreign 
relations  have  been  treated  as  mere  emanations  of  the  lawm^k^ 
ing  faculty.  Legislation  has  engulfed  all  other  po\y:ers«  .  The 
analytical  conception  of  law  haa  been  thought  to  determine 
the  Aature  Oif  all  other  political  concepts.  The  analytical  explanar 
tion  of  law  has  been  deemed  in  itself  a  full  and  perfect  explana- 
tion of  the  whole  of  politics. 

. .  The  juristic  theory  of  the  state  need  not,  however,  be  conaidereqi 
in  this  extreme  form.  As  interpreted  by  Pr-  Willoughby,  it 
makes  no  claim  to  offer  a  complete  philosophy  of  politics.  In^ 
deed  it  is  expressly  denied  by  him  that  its  point  of  view  em*- 
braces  the  origin,  end,  scope,  justification,  or  nature  of  poUtic^J 
authority.  Since  all  these  aspects  fall  within  the  scope  of  polit- 
ical philosophy,  the  viewpoints  of  law  and  politics  cannot  in 
fact  be  identical. 

It  is  apparent,  then,  that  the  analytical  theory  as  stated  in  its 
more  moderate  form  by  Dr.  Willoughby  assumes  the  legal  view- 
point to  be  a  section  of  the  broader  political  point  of  view.  The 
standpoint  is  the  same,  but  law  has  a  narrower  outlook.  It 
views  but  a  portion  of  political  phenomena.  As  thus  stated,  the 
f-it  juristic  philosophy  does  not  seek  to  reduce  to  one  comprehensive 

system  the  entire  range  of  political  phenomena.    It  sets  itself 
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an  humbler  task.    It  deals  ooly  with  a  particidar  olass.of  tihese 
phenomena.    Its  [signifioioice .  is  Umited  to  a  single:  branoh  of 

politics.  ,;.      \.  .  ,      ■  .....  {| 

Such  a  philosophy  as  the  analjrtic&l  phi^ophy  is  here  prgiU^d 
to  repreeeni  must  by  its  veiy  xiatuce  be  a  subordinate  one.  It 
finds  its  viewpoint  already  fixed  for  ih^  leaviog  in  question  oaly 
the  width  of  its  angle  of  vision.  That  fixed  viewpoint  defines 
the  essential  nature  of  all  things  political.  Hence  the  analytical 
philosophy  must  accept  many  fundajociental  concepts  as  aJjneady 
defined  for  it  by  the  broader  general' philosophy  of  politics* 
It  may  add  new  concepts  of  its  o(Wn)  or  may  join  new.  depients 
to  old  ones.  From  independent  determination  of  all  of  its  own 
concepts,  as  if  it  were  a  distinct  science,  it  is  debarred.  It 
cannot  erect  any  concept  inconsistent  with  a  sound  general  the- 
ory of  politics.  Its  whole  erection  is  a  superstructure  which  can 
rest  only  on  a  predetermined  basis  established  by  a  more  general 
philosophy. 

Dr.  Willoughby  has  said  of  the  analytical  philosophy  that  "it 
takes  political  institutions  as  it  finds  them."  Again  he  says  of 
this  philosophy  that  it  does  not  ''seek  substantive  truth;"  but 
that  it  ''is  a  purely  formalistic  inquiry."  It  attempts,  that  is, 
only  to  explain  how  a  particular  rule  of  conduct  acquires  the 
peculiar  form  which  it  denominates  legal.  It  does  not  attempt 
to  explain  how  that  rule  acquires  its  substance. 

The  analytical  philosophy,  then,  is  only  (in  Dr.  Willoughby's 
phrase)  "an  apparatus  of  thought" — for  creating  an  internal 
consistency  within  a  group  of  formal  rules.  It  relates  these 
formal  rules  to  the  source  of  their  form  and  hence  to  each  other. 
This  apparatus  works  only  within  a  closed  circuit.  It  moves 
only  from  the  form  to  the  source  of  the  form  and  back  again. 
The  source  of  the  form  is  the  sovereign;  the  giving  of  the  form 
is  the  peculiar  faculty  of  the  sovereign  which  is  called  sovereignty; 
the  rule  to  which  the  form  is  given  is  law;  the  human  beings 
affected  by  such  formal  rules  are  the  collective  people;  and  the 
unit  of  which  these  concepts  are  the  elements  is  the  state.  These 
are  all  formal  concepts.  The  analytical  philosophy  is  concerned 
throughout  with  aspects  of  form,  not  of  substance. 
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This  formalism  of  the  analytical  school  is  unacceptable  to 
many  minds.  It  is  objected  that  its  theories  do  not  square  with 
the  actual  facts  of  political  life.  The  ground  on  which  this 
objection  is  based  could  not  be  more  clearly  stated  than  by  Dr. 
Willoughby.  He  has  deduced  with  inexorable  logic  from  the 
analytical  theory  the  corollary  that  the  human  individuals  who 
are  the  subjects  of  a  state  are  determined  by  a  mere  exercise  of 
the  lawmaking  power.  Any  state  may  by  a  simple  fiat  of  the 
sovereign  make  every  inhabitant  of  the  globe  its  subject.  With 
equal  logic  it  follows  that  in  precisely  the  same  territory  and 
over  precisely  the  same  individuals  there  may  exist  two  or  more 
sovereignties  or  states. 

Such  conclusions  seem  repugnant  to  common  sense.  A  sover- 
eignty that  rests  upon  a  mere  formal  assertion  seems  totally 
lacking  in  reality.  It  is  an  empty  form,  a  form  without  substance. 
If  logic  leads  to  the  deduction  from  the  analytical  theory  that  the 
entire  population  of  the  world  can  be  embraced  in  the  people 
of  a  state  by  a  mere  fiat  of  the  sovereign,  that  theory  can  hardly 
be  said  to  square  with  a  sound  general  theory  of  politics. 

This  objection  appears  to  rest  on  solid  ground,  and  caUs  for 
some  amendment  of  the  analytical  theory.  The  particular  re- 
quest of  the  program  committee  that  this  discussion  should  offer 
a  substitute  for  the  analytical  theory,  must  be  the  excuse  for 
suggesting  a  modification  of  that  theory  to  obviate  the  objection 
just  stated. 

The  anal}rtical  school  has  always  treated  law  as  a  kind  of 
"command."  It  has  said  a  law  is  a  command  from  the  sovereign 
to  the  subject.  Apparently  because  it  is  conceived  that  a  com- 
mand can  proceed  only  from  volition,  this  theory  therefore  pred- 
icates a  "will"  in  the  state.  Since  will  is  an  element  of  person- 
ality, the  state  must  necessarily  be  a  "person."  As  a  person,  it 
differs  from  other  persons  in  that  its  will  is  supreme.  Hence  it 
may  make  of  whomsoever  it  chooses  its  subject. 

This  whole  structure  rests  upon  the  assumption  that  a  law  is  a 
command  to  subjects.  Is  this  conception  necessary  to  the  analyt- 
ical theory?  Is  it  not  possible,  on  the  contrary,  to  regard  law 
(in  the  analytical  sense)  as  not  addressed  to  subjects  at  all?    The 
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supremacy  of  the  law  considered  as  commands  to  subjects  would 
seem  impaired,  despite  the  denials  of  the  analytical  school,  by 
the  fact  of  constant  disobedience,  by  the  fact  that  it  is  often 
actually  unknown  to  the  subjects,  and  by  the  fact  that  it  may 
logically  be  extended  to  persons  who  have  never  heard,  and 
perhaps  never  will  hear,  even  of  the  existence  of  the  exercising 
state. 

Is  it  not  correct  to  consider  law  in  the  analytical  sense,  not 
as  a  command  to  a  subject,  but  as  a  mere  statement  of  cause  and 
effect,  somewhat  like  a  natural  physical  law?  The  Mosaic  law 
said  "Thou  shalt  do  no  murder."  But  this  was  conceived  as  a 
command  from  a  personal  God.  A  law  in  the  political  sense 
does  not  usually  enjoin  one  to  refrain  from  ansrthing.  It  is 
more  apt  to  run:  "Every  person  convicted  of  murder  shall  suffer 
the  penalty  of  death."  This  is  not  a  command  to  refrain  from 
murder.  It  is  a  statement  of  a  consequence  which  will  follow 
murder  like  the  operation  of  a  physical  law.  It  will  follow,  like 
such  a  law,  whether  or  not  its  existence  is  known  to  him  who 
incurs  the  consequences.  Like  such  a  physical  law,  again,  its 
operation  may  be  nullified  by  the  emplo}rment  of  counteracting 
forces.  It  treats  human  individuals  as  the  subject  matter  within 
which  it  operates,  not  as  subject  intelligences  to  which  it  is 
addressed. 

Such  a  conception  of  law  does  not  take  from  it  the  character  of 
a  command.  Only  the  command  is  now  not  to  the  subjects. 
It  is  a  command  to  the  agents  of  the  sovereign.  It  still  proceeds 
from  a  will.  But  there  is  no  necessity  of  predicating  a  will  of  the 
state.  It  is  a  command  from  one  concrete  individual  or  group 
to  another.  It  is  a  mere  expression  of  the  internal  organization 
of  the  government. 

Law,  as  thus  conceived,  is  addressed  by  the  sovereign  to  its 
own  agents.  To  these  it  is,  as  a  matter  of  actual  fact,  supreme. 
In  so  far  as  they  fail  to  observe  the  provisions  of  the  law,  they 
are  not  acting  as  agents.  Nor  can  any  one  else  violate  the  law 
in  this  formal  sense  any  more  than  it  is  possible  to  violate  a  phys- 
ical law  of  nature;  simply  because  the  law  is  not  addressed  to 
any  one  else  but  is  a  mere  formulation  of  conditions  and  con- 
sequences. 
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Only  by  shifting  the  incidence  of  the  command  from  the  sub- 
jects to  the  governmental  agencies,  can  the  assertion  of  the 
analytical  school  that  the  whole  world  may  be  made  subject  to 
any  state  by  the  mere  fiat  of  its  law  be  reconciled  with  fact.  Only 
with  such  an  alteration  of  the  incidence  of  the  command,  does  it 
seem  possible  to  agree  with  Dr.  Willoughby  when  he  says: 
".  .  .  .  all  persons,  whatever  their  other  political  relations 
and  affiliations,  are  potentially  subject  to  the  legal  control  of  a 
given  state.  That  is,  it  is  possible  by  a  mere  exercise  of  its 
sovereign  will  to  bring  them  within  a  control,  the  legal  validity 
of  which  its  own  courts  cannot  question.''  That  seems  to  be  a 
statement  of  the  very  conception  here  contended  for — that  the 
essence  of  law  in  the  formal  sense  of  the  analytical  school  is  that 
it  is  binding  upon  the  courts  (and  other  agencies)  established  by 
the  sovereign. 

The  conclusions  to  which  this  argmnent  leads  are  that  the 
analytical  theory  has  been  carried  far  beyond  any  legitimate 
scope,  that  it  needs  critical  restatement,  but  that  it  unquestion- 
ably has  a  legitimate  sphere  of  vaUdity  and  utility. 


THE  BACKGROUND  OF  AMERICAN  FEDERALISM 

ANDREW  c.  Mclaughlin 

University  of  Chicago 

The  purpose  of  this  paper  is  to  make  plain  two  facts:  first, 
that  the  essential  qualities  of  American  federal  organization  were 
largely  the  product  of  the  practices  of  the  old  British  empire  as 
it  existed  before  1764;  second,  that  the  discussions  of  the  genera- 
tion from  the  French  and  Indian  war  to  the  adoption  of  the  fed- 
eral Constitution,  and,  more  particularly,  the  discussions  in  the 
ten  or  twelve  years  before  independence,  were  over  the  problem 
of  imperial  organization.  The  center  of  this  problem  was 
the  difficulty  of  recognizing  federalism;  and,  though  there  was 
great  difficulty  in  grasping  the  principle,  the  idea  of  federalism 
went  over  from  the  old  empire,  through  discussion  into  the 
Constitution  of  the  United  States.  By  federalism  is  meant,  of 
course,  that  system  of  political  order  in  which  powers  of  govern- 
ment are  separated  and  distinguished  and  in  which  these  powers 
are  distributed  among  governments,  each  government  having 
its  quota  of  authority  and  each  its  distinct  sphere  of  activity.^ 

We  all  remember  very  well  that,  until  about  thirty  years  ago, 
it  was  common  to  think  of  the  United  States  Constitution  as  if 
it  were  ''stricken  off  in  a  given  time  by  the  brain  and  purpose  of 
man."  About  that  time  there  began  a  careful  study  of  the  back- 
ground of  constitutional  provisions  and  especially  of  the  specific 
make-up  of  the  institutions  provided  for  by  the  instrument.* 
It  is  probably  fair  to  say  that  the  net  result  of  this  investigation 
was  the  discovery  that  the  Constitution  was  in  marked  degree 

^  This  paper  is  limited  to  the  subject  stated  above.  It  does  not  pretend  to 
assert  or  deny  economic  influences.  It  confines  itself  to  the  intellectual  problem 
of  imperial  order.  Only  one  other  subject  vies  with  this  in  importance — the 
problem  of  making  real  the  rights  of  the  individual  under  government. 

*  The  first  of  these  studies,  as  far  as  I  know,  was  Alexander  Johnston's  "First 
Century  of  the  Constitution"  in  the  New  Princeton  Review,  IV,  (1887),  176. 
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founded  on  the  state  constitutions,  and  that  they  in  turn  were 
largely  a  formulation  of  colonial  institutions  and  practices;  the 
strong  influence  of  English  political  principles  and  procedure 
was  apparent,  though  commonly  that  influence  had  percolated 
through  colonial  governments  and  experiences. 

In  such  studies  as  these  just  mentioned,  we  do  not  find,  nor 
have  recent  wo'rks  furnished  us,  any  historical  explanation  of 
the  central  principle  of  American  federalism.'  And  still,  one  may 
well  hesitate  to  give  the  historical  explanation,  because,  when 
stated,  it  appears  as  obvious  as  it  is  significant.  No  better 
occasion  ittan  this,  however,  is  likely  to  arise  for  acknowledging 
the  fact  that  out  of  the  practices  of  the  old  empire,  an  empirical 
empire,  an  opportunistic  empire,  an  empire  which  today  is  seek- 
ing formulation  in  law  or  in  public  acknowledgment  of  institu- 
tional coordination,  an  empire  which  the  Englishmen  even  of  a 
centiuy  and  a  half  ago  did  not  understand — no  better  time  than 
now  to  acknowledge  that  to  the  practices  of  English  imperialism 
we  owe  the  very  essence  of  American  federalism.  It  is  a  striking 
fact  that  there  are  two  great  empires  in  the  world:  one  the 
British  empire  based  on  opportunism  and  on  the  principles  of 
Edmimd  Burke;  the  other  the  American  empire  based  on  law, 
the  law  of  imperial  organization.  The  first  of  these,  an  empire 
without  imperial  law,  was  profoundly  influenced  by  the  experi- 
ences of  the  American  Revolution  and  by  slowly  developing  liber- 
alism; the  other — ^an  empire  with  a  fundamental  law  of  coordina- 
tion, also  influenced  by  its  experiences  and  by  Revolutionary 
discussion — ^institutionalized  and  legalized,  with  some  modifi- 
cations and  additions,  the  practices  of  the  prerevolutionary 
imperial  system  of  Britain.^ 

If  we  go  back  to  the  old  empire  as  it  was,  let  us  say  in  1760, 
we  find  that  it  was  a  composite  empire,  not  simple  and  centralized. 

*  One  of  the  books  which  does  in  some  degree  recognize  the  nature  of  the 
Revolutionary  discussion  is  Holland,  Imperium  el  lAbertas. 

*  So  successful  has  been  the  empire  of  opportunism,  of  operation  and  coopera- 
tion based  on  understandings,  not  on  fixed  law,  that  we  find  ourselves  looking 
with  some  misgiving  on  discussions  now  in  progress  at  Westminster,  lest, 
through  well  intentioned  effort  to  reach  definiteness,  fluidity  be  changed  to 
rigidity. 
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We  are  not  speaking  of  any  theory  of  the  law  of  the  empire  but  of 
its  actual  institutions  and  their  practical  operation. 

First:  The  active  instrument  or  authority  of  imperial  govern- 
ment was  the  crown.  It  operated  of  coimse  most  immediately 
and  effectively  in  the  royal  colonies.  It  operated  by  the  ap- 
pointment of  some  officials,  by  instructions,  and  by  disallowance 
of  colonial  acts.  The  generalization  is  probably  just,  that  in- 
struction and  disallowance  were  exercised  chiefly  for  essentially 
nonlocal,  imperial  purposes,  the  maintenance  of  the  character 
and  aim  of  the  empire.  The  process  of  review  of  cases  appealed 
from  the  colonies  can  probably  be  similarly  classified — ^its  opera- 
tion was  for  homogeneity  in  part  but  substantially  for  imperial 
purposes.  This  central  authority  of  the  empire  had  charge  of 
foreign  affairs,  navy  and  army,  war  and  peace,  subordinate 
military  authority  being  left  to  the  individual  colonies.*  It 
managed  the  post  office;  it  was  beginning  to  take  charge  of 
Indian  afifairs  and  trade  with  the  Indian  tribes;  it  had  charge  of 
the  back  lands  and  of  crown  lands  within  the  limit  of  the  colonies; 
it  was  preparing  to  take  in  hand  the  building  up  of  new  colonies 
(our  territorial  system);  it  exercised  executive  power  in  carry- 
ing out  the  legislation  of  Parliament  which  was  chiefly  concerned 
with  trade  and  navigation. 

Second:  Parliament  had  legislated  little  if  at  all  for  strictly 
local  internal  affairs  of  the  colonies.  If  we  omit  for  the  moment 
acts  of  trade  and  navigation,  we  should  find  the  act  making 
colonial  real  estate  chargeable  with  debts,  the  post  office,  the 
Naturalization  Act  of  1740,  the  Bubble  Act,  the  act  against 
the  land  bank,  the  act  against  paper  money.  Each  one  of  these 
acts  was  of  imperial  scope  or  nature,  because  it  was  directed 
against  an  evil  of  more  than  local  extent,  or  because,  as  in  the 
case  of  the  post  office,  it  was  of  more  than  local  interest.  The 
acts  of  trade  and  navigation  were  in  some  instances,  for  example 
the  act  against  the  smelting  of  iron,  a  somewhat  rude  intrusion 

*  Working  out  the  principle  of  federalism  in  military  affairs  was  a  big  problem 
in  the  French  and  Indian  war,  in  the  decade  before  independence,  in  the  Revolu- 
tion, in  the  Federal  Convention,  in  the  War  of  1812,  in  the  Civil  War,  in  the  Con- 
gress of  1916,  in  the  War  of  1917. 
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to  be  found  a  thorough  working  legal  basis  and  a  legal  method  of 
operation.  The  legal  basis  was  found  when  the  constitutional 
convention  of  1787  declared  that  the  Constitution  should  be  law. 
The  operation  of  the  central  government  directly  upon  its  own 
citizens,  a  most  important  quality  of  our  own  federalism,  probably 
came  in  part  from  the  old  empire,  but  was  distinctly  worked  out 
in  the  debates  of  the  convention. 

If  any  one  wishes  to  criticize  unfavorably  some  detail  of  the 
scheme  of  empire  which  has  just  been  sketched,  he  will  still 
scarcely  deny  that  Britain  had  a  working  federal  empire  by 
the  middle  of  the  eighteenth  century.  If  Great  Britain,  in  1760, 
had  reached  out  and  said,  "this  is  the  law  of  the  empire;  thus 
the  system  is  formed,"  she  would  have  seen  herself  as  the  most 
considerable  member  of  a  federal  state  based  distinctly  on  law 
and  not  on  practice  alone.  If  Britain  by  a  formal  constitutibn 
could  have  formulated  the  empire  she  had,  if  the  imperial  order 
could  have  been  frozen,  petrified,  in  the  form  that  time  had  made 
for  it,  the  British  empire  would  have  been  legally  a  federal  empire* 
But  though  she  did  not,  she  made  her  contribution ;  her  imperial 
history  had  selected  and  set  apart  the  particular  and  the  general^ 
according  to  a  scheme  which  was  of  lasting  significance  in  the 
development  of  American  imperial  order.  On  that  general 
scheme  of  distribution  the  Constitution  of  the  United  States 
was  founded. 

Let  us  now  discuss  this  subject  more  in  detail  and  with  some 
consideration  for  chronological  sequence,  with  some  deference, 
that  is  to  say,  to  the  order  and  time  in  which  events  occurred  and 
arguments  were  put  forth.  The  scheme  of  imperial  order  pre- 
sented by  the  Albany  congress  is  so  well-known,  that  it  does  not 
need  extended  comment ;  it  is  of  interest  as  a  plan  for  redistribu- 
tion of  powers  in  certain  essential  particulars  and  it  is  of  lasting 
significance  as  an  effort  to  select  certain  things  of  extra-colony 
rather  than  intra-colony  importance,  those  things  which  needed 
general  control  by  a  colonial  representative  body.  It  tried  chiefly 
to  solve  the  problem  of  imperial  order  as  far  as  that  centered  in 
the  need  of  securing  men  and  money  for  imperial  security;  and 
for  the  time  the  plan  failed. 
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an  acknowledged  l^al  right  to  tax  for  strictly  imperial  purposes. 
Men  that  conld  not  comprehend  federalism,  who  denied  the 
possibility  of  its  existence,  were  incapable  of  dealing  with  a 
crisis  of  an  imperial  system  in  which  federalism  already  existed.* 
Some  one  may  say,  and  with  considerable  justice,  that  the 
colonists  were  also  incapable,  quite  as  incapable  as  the  par- 
liamentarian and  the  British  pamphleteer,  of  understanding  the 
natiu^  of  a  composite  empire.  It  long  remained  true  as  Franklin 
said  in  disgust  after  the  failure  of  the  Albany  plan :  ^'Eveiybody 
cries,  a  Union  is  absolutely  necessary,  but  when  they  come  to 
the  Manner  and  Form  of  the  Union,  their  weak  noddles  are  per- 
fectly distracted."*  That  was  the  trouble — ^weak  noddles.  But, 
withal,  the  idea  was  hard  to  grasp,  simple  as  it  may  appear  to 
us;  and  it  took  the  discussions  and  experience  of  a  generation 
to  find  the  manner  and  form  of  imperial  order,  though,  when 
they  did  find  it,  it  was  the  old  scheme  only  in  part  modified, 
representing  in  its  method  of  distributing  powers  the  familiar 
practices  of  the  empire.*® 

'  This  statement  needs  modification;  for  Burke,  rejecting  legalism,  still  dis- 
played statesmanship  of  the  highest  order.  He  resented  any  attempt  to  fossilise 
or  ossify  the  empire  and  sought  to  hold  out  the  idea  of  parliamentary  duty  rather 
than  legal  power.  In  these  latter  days  it  would  be  stupid  to  declare  that  one 
must  grasp  and  apply  legal  federalism  if  he  is  to  deal  with  the  elements  of  a 
composite  empire;  Burke's  principles  of  duty  and  of  freedom  have  been  proved 
to  be  the  cement  of  the  British  empire.  But,  withal,  it  is  quite  plain  that  the 
statesmen  of  the  Revolution  on  both  sides  thought  there  was  need  of  fixing  legal 
authority;  and  those  incapable  of  seeing  the  principle  of  distributed  authority— 
federalism — were  in  a  bad  way. 

•  Writings,  ed.  by  A.  H.  Smyth,  III,  p.  242. 

*^  It  is  worth  noticing  that  at  a  later  time  Franklin  himself  after  reading  a 
considerable  portion  of  Dickinson's  Farmer's  Letters  is  evidently  at  a  loss;  and  he 
at  a  comparatively  early  day,  about  1768,  found  no  middle  ground  between  com- 
plete independence  of  the  colonies  and  complete  power  of  Parliament.  Speaking 
of  the  far97i«r'«  L«(ter<  Franklin  wrote :  "I  have  read  them  as  far  as  No.  8.  .  .  . 
I  am  not  yet  master  of  the  idea  they  and  the  New  England  writers  have  of  the 
relation  between  Britain  and  her  colonies.  I  know  not  what  the  Boston  people 
mean  by  the  'subordination'  they  acknowledge  in  their  Assembly  to  Parliament, 
while  they  deny  its  powers  to  make  laws  for  them,  nor  what  bound  the  Fanner 
sets  to  the  power  he  acknowledges  in  Parliament  to  'regulate  the  trade  of  the 
colonies'  it  being  difficult  to  draw  lines  between  duties  for  regulation  and  those 
for  revenue ;  and  if  the  Parliament  is  to  be  the  judge,  it  seems  to  me  that  establish- 
ing such  principles  of  distinction  will  amount  to  little."  Quoted  in  note  in 
Memoirs  of  the  Historical  Society  of  Penn,,  XIV,  281. 
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on  the  whole.     It  is  probably  safe  to  say  he  relied  on  personal 
right  rather  than  on  the  principles  of  empire." 

Still  in  these  early  days  of  1764  and  '65  certain  fundamentals 
did  appear,  even  when  lines  were  not  drawn  with  the  precision  of 
later  days.  Dulaney  recognized  a  supreme  authority  in  Parlia- 
ment to  preserve  the  dependence  of  the  colonies;  he  spoke  of  the 
subordination  of  the  colonies,  which  still  however  retained  rights 
despite  their  inferiority;  for  "in  what  the  Superior  may  rightly 
controul,  or  compel,  and  in  what  the  Superior  ought  to  be  at 
Liberty  to  act  without  Controul  or  Compulsion,  depends  upon  the 
nature  of  the  dependence,  and  the  Degree  of  the  Subordination."" 
He  suggests  that  a  line  may  be  drawn  "between  such  Acts  as  are 
necessary,  or  proper,  for  preserving  or  securing  the  Dependence 
of  the  Colonies,  and  such  as  are  not  necessary  or  proper  for  that 
very  important  Purpose.""  He  thus  clearly  points  to  the  pos- 
sibility of  an  empire  managed  in  the  large  by  a  central  authority 
but  in  which  the  outlying  parts  are  possessed  of  indefeasible 
authority  on  subjects  belonging  of  right  to  them,  subjects  which 
do  not  contravene  the  general  superintending  power  lodged  in 
the  central  authority.  He  naturally  dwells  on  those  particular 
exercises  of  authority  then  under  dispute,  and  declares  that  thei'e 
is  "a  clear  and  necessary  Distinction  between  an  Act  imposing 
a  Tax  for  the  single  Purpose  of  Revenue,  and  those  Acts  which 
have  been  made  for  the  Regulation  of  Trade,  and  have  produced 
some  Revenue  in  Consequence  of  their  Effect  and  Operation  as 
regulations  of  Trade.""    This  pamphlet  of  Dulaney's  was  a  states- 

^^  This  interpretation  of  Otis  is  of  course  strengthened  by  the  fact  of  his  belief 
in  the  representation  of  the  colonists  in  Parliament  and  his  reliance  on  the  right 
of  a  court  to  declare  an  unjust  act  void ;  but,  after  all,  Otis  did  distinguish  between 
powers,  and  did  believe  in  the  constitutional  restraints  on  Parliament. 

"  Considerations  on  the  Propriety  of  Imposing  Taxes  in  the  British  Colonies 
for  the  purpose  of  raising  a  revenue,  by  act  of  Parliament,  (London,  1766),  p.  16. 
Tyler  says  that  there  was  an  American  edition  of  1765.    This  I  have  not  seen. 

^*  Ibid.,  p.  17.  See  for  an  early  statement  of  federalism,  Ann  Maury,  Memoirs 
of  a  Huguenot  Family,  425-426;  letter  of  Maury  to  Fontaine,  December  31, 1765. 

Portions  of  Patrick  Henry's  resolutions  of  1765  have  the  federal  argmnent. 

^*  Considerations  on  t?ie  Propriety  of  Imposing  Tazes  in  the  British  Colonies, 
etc.,  (London,  1766),  p.  46» 
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manlike  production,  and  contained  at  least  the  foundations  for 
the  conception  of  federalism." 

Unhappily  in  1766,  Franklin  in  his  examination  before  the 
conunittee  of  commons  does  not  indulge  in  clear  and  precise 
thinking.  Had  he  then  enlarged  on  the  character  of  the  imperial 
structure,  and  had  he  sharply  drawn  the  lines  of  demarcation 
between  imperial  superintendence  and  colonial  legal  right,  pos- 
sibly the  listening  commons  mi^t  have  imderstood  the  vital 
distinctions.  Franklin's  examination  admirably  discloses  the 
opportimistic  and  nonl^alistic  nature  of  his  statesmanship. 
In  this  examination  he  does,  of  course,  emphasize  the  colonial 
objection  to  revenue  acts;  but  he  became  hopelessly  confused  in 
discussing  the  basis  for  trade  regulation,  and  impressed  on  his 
listeners  that  what  was  objectionable  was  internal  taxation  as 
distinguished  from  external;  he  appears  to  have  impressed  this 
distinction  so  firmly,  that  the  Englishmen  never  lost  the  notion 
that  it  was  peculiarly  dear  to  the  American  heart;  and,  when 
within  a  year  or  two  external  taxes  were  levied,  the  English 
administrators  were  hurt  in  their  minds  by  the  prompt  rejection 
of  their  schemes.  It  is  true  that  Lyttleton  (1766)  called  the 
attention  of  the  lords  to  the  fact  that  the  Americans  made  no 
such  distinction  and  that  it  could  not  be  found  in  Otis's  pamphlet  ;^* 
but  the  idea  seems  to  have  persisted,  aided  probably  by  the  loose 
use  of  terms  by  occasional  American  writers. 

It  was  partly  to  clear  up  such  confusion  as  this  and  to  draw 
the  line  properly,  that  John  Dickinson  penned  his  Farmer^s 
Letters.  The  thinkmg  of  Dickinson  was  plam,  straightforward 
and  able.  Possibly  in  his  first  letter  he  enters  upon  indefensible 
ground;  for,  having  in  mind  the  effort  to  compel  the  New  York 
legislature  to  furnish  quarters  for  troops  and  thereby  to  incm* 
certain  expense,  he  insists  that  an  order  to  do  a  thing  is  the 
imposition  of  a  tax.    But  in  no  other  place  does  he  become 

"  See  also  Stephen  Hopkins,  GrievanceB  of  the  American  Colaniee  Candidly 
Examined^  p.  19. 

^*  "Mr.  Otis,  their  champion,  scouts  such  a  distinction."  Pari.  Hist,,  XVI, 
col.  167. 
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entangled  in  dubious  assertions.*^  Dickinson  spoke  as  an  impe- 
rialist, as  one  who  saw  and  felt  the  empire;  he  is  hardly  less 
emphatic  in  his  declarations  concerning  the  imperial  power  of 
Parliament  and  the  existence  of  a  real  whole  of  which  the  colonies 
are  parts,  than  in  defending  the  indefeasible  share  of  empire 
which  the  colonies  possessed.  Hitherto  the  colonies,  save  as 
they  had  been  restrained  in  trade  and  manufacture  by  parlia- 
mentary legislation  under  the  general  principles  of  mercantil- 
ism, had  been  r^ulated  even  for  purposes  of  empire  largely  by 
the  exercise  of  the  royal  prerogative.  Dickinson  realized  the 
necessity  of  parliamentary  control  and  guidance;  he  saw  as  did 
Dulaney  the  need  of  a  superintending  authority,  and  he  openly 
acknowledged  that  it  lay  with  Parliament.  It  was  perfectly 
inevitable  that  a  statesman — colonial  or  English — should  think 
of  the  control  of  trade  as  the  big  duty,  and  thus  Dickinson 
emphasized  that  duty  and  the  right  of  Parliament  to  direct  the 
trade  of  the  whole  system.  He  saw  an  empire,  composite  and 
not  simple  or  centralized,  with  a  Parliament  possessed  of  indubi- 
table power  to  maintain  the  whole  and  chiefly  to  look  after  the 
interests  of  the  whole  by  the  regulation  of  trade.** 

It  was  just  because  Dickinson  was  thinking  imperially  and 
was  doing  more  than  to  acknowledge  that  Parliament  might 
regulate  trade,  that  his  words  deserve  especial  weight.  He  was 
not  speaking  as  a  disgruntled  colonist  merely  finding  fault;  he 
was  not  setting  up  purely  insular  constitutional  principles;  he 
was  not  talking  as  a  frontier  individualist;  he  saw  the  existence 
of  an  imperial  reality  and  he  presented  strongly  certain  principles 
of  imperial  structure.  He  denied  that  Parliament  had  the  right 
to  tax;  scouting  the  supposed  distinction  between  internal  and 

^^  For  a  sharp  statement  of  Dickinson's  position  of  empire  consistent  with 
colonial  freedom — freedom  of  the  colonies — see  the  early  parts  of  Letter  II  of 
the  Farmer's  Letters. 

>'  The  distinction  between  regulation  of  commerce  and  taxation  never,  I  think, 
entirely  disappeared  from  the  colonial  mind,  though  after  about  1772  some  leaders 
came  to  the  point  of  openly  asserting  complete  freedom  from  parliamentary 
control.  See  for  the  distinction  Letter  from  the  MasBoehneette  House  to  Dennis 
de  Berdtf  (London,  1770),  p.  16.  It  is  possible  that  this  letter  was  written  earlier 
than  1770.    I  have  been  unable  to  find  it  in  the  M<us.  State  Papers. 
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because  it  carried  on  the  practices  of  the  old  empire.  Parlia- 
ment had  regulated  trade;  it  had  not  taxed.  For  a  century  or 
more  the  empire  had  acknowledged  in  practice,  not  to  speak  of 
in  charters  and  commissions  and  instructions,  the  existence  of 
colonies  with  the  authority  to  tax  for  local  concerns,  and  had 
refrained  from  taxation  for  unperial  purposes.  To  a  marked 
degree  we  may  say  again  the  empire  was  a  commercial  empire. 
Its  commercial  purposes  were  expressed  in  navigation  acts,  and 
a  large  portion  even  of  the  administrative  control  by  the  Royal 
council  had  been  directed  to  the  support  of  those  enactments 
and  that  commercial  poUcy. 

Before  passing  on  to  other  and  particularly  later  appreciations 
of  federalism,  let  us  turn  to  the  other  side  of  the  matter. 
Englishmen,  whether  they  defended  the  colonists  or  opposed 
them,  were  likely  to  take  refuge  in  insular  (i.e.,  English)  law,  not 
discussing  the  question  openly  as  to  whether  Parliament  had 
become  imperial,  or  whether,  if  it  had,  its  power  was  unlimited; 
blank  assertion  took  the  place  of  argument.^*  They  occasion- 
ally spoke  learnedly  or  superficially  of  whether  places  without  the 
realm  could  be  taxed,  or  whether  such  places  must  be  brought 
within  the  realm  and  given  representation  before  they  could  be 
taxed ;  and  thus,  in  referring  to  past  conditions  in  the  history  of 
Britain,  they  really  recognized  the  fact  that  even  Britain  herself 
had  been  a  growth  and  had  been  compounded,  but  curiously 
enough  they  were  blind  to  the  composite  empire  already  in 
existence  and  to  the  practices  of  a  century.  The  freedom  from 
taxation  they  discussed  from  the  viewpoint  of  insular  institu- 
tions, and,  as  the  world  knows,  made  the  ludicrous  blunder  of 
attempting  to  impute  the  insular  system  of  representation  to  the 
whole  empire.  They  fumbled  with  the  whole  principle  of  rep- 
resentation; but  their  chief  error  was  the  insistence  on  apply- 
ing to  the  whole  empire  certam  rigid  principles  which  they 
believed  were  logically  irrefutable.    Scarcely  any  one  of  them 

^'Special  exceptions  should  of  course  be  made.  Thomas  Pownall,  in  his 
Administration  of  the  Colonies  (London  1764  and  later  amplified  editions),  struggles 
to  find  expression.  Of  course  there  were  others.  Vide,  for  example,  Johnstone's 
Speech  on    ,    ,    .    ,    recommitting  the  address,  etc.,  (London,  1776). 
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saw  that|  in  the  development  of  empire,  had  arisen  new  principles 
of  law  and  organization.  Of  course  they  rejected  the  distinction 
between  internal  taxation  and  external  taxation,  as  there  may 
have  been  reason  for  doing  on  practical  as  well  as  theoretical 
grounds;  from  the  beginning  they  denied  the  possibility  of  classi- 
fication of  powers;  they  asserted  the  indivisible  character  of 
legislative  power,  and  ahnost  at  once  took  a  position  which, 
if  insisted  on  in  practice,  left  nothing  to  the  colonists  but  a 
choice  between  acceptance  of  an  absolute  government  at  the 
head  of  a  centralized  empire  on  the  one  hand,  and  the  total  denial 
of  all  parliamentary  authority  on  the  other.'® 

The  pamphlet  entitled  The  Controversy  Between  Great  Britain 
and  her  coloniea,  commonly  attributed  to  the  pen  of  William  Knox, 
probably  deserves  the  praise  bestowed  upon  it  as  being  the  best 
presentation  of  Britain's  case.'^  It  is  true  that  in  one  flagrant 
instance  it  falsely  juggles  with  Locke's  second  essay,  and  it  shows 
more  than  usual  cunning  in  making  Locke's  theories  support 
governmental  authority;  but  the  argument  from  the  history  of 
Parliament  and  the  empire  to  support  the  claim  for  imperial 
authority  is  able  and  has  the  strength  of  historical  statement  as 
contradistinguished  from  bald  assertion  and  adroit  legalism. 
Knox,  however,  has  a  merry  time  with  Dickinson,  proving  to  his 
own  satisfaction  the  folly  of  distinguishing  between  taxation  and 
regulation  of  commerce;  and  he  thus  fails  utterly  to  see  anything 
but  a  centralized  empire  with  all  authority  in  Parliament. 
"There  is  no  alternative:  either  the  colonies  are  a  part  of  the 
community  of  Great  Britain,  or  they  are  in  a  state  of  nature 
with  respect  to  her,  and  in  no  case  can  be  subject  to  the  juris- 
diction of  that  legislative  power  which  represents  her  community, 
which  is  the  British  Parliament."  Nothing  could  more  fully 
discredit  legalism  when  dealing  with  a  practical  problem  of 
statesmanship;  this  was  denying  that  Parliament  could  not 
recognize  the  illegality  of  doing  what  in  practice  it  actually  had 

'^  Pitt's  statement  distinguishing  taxation  from  legislation  is  omitted  from 
this  discussion  in  the  text.  See  for  partial  support  of  position  above  Grenville, 
Speech  of  January  14, 1766.    Pari.  Hist.,  XVI,  101.    See  also  Ibid.,  167. 

'^  Except  Hutchinson's  speeches  of  1773. 
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not  done  and  what  the  passmg  years  were  proving  it  could  in 
reality  not  do." 

Even  before  l770,  many  American  opponents  of  parliamentary 
taxation  had  been  hurried  along  to  the  position  in  which  they 
denied  that  Parliament  possessed  any  power  over  them."  It 
would  appear,  however,  that  the  more  sober-minded  did  not  as 
yet  openly  go  so  far;  it  was  easy  for  the  thoughtless  to  resent 
British  assertion  of  authority  by  the  simple  denial  of  all  authority. 
There  is  no  such  declaration,  however,  in  the  American  state 
papers.  There  was  still  readiness,  as  there  continued  to  be  after 
1770,  to  acquiesce  in  British  regulation  of  the  trade  of  the  empirOi 
and  in  such  royal  control  as  was  consistent  with  practice  and  the 
charters. 

In  1770  when  the  long  controversy  arose  between  Hutchinson 
and  the  Massachusetts  legislature  over  the  right  to  remove  the 
legislature  to  Cambridge,  Hutchinson  declared  that  the  Boston 
men,  having  denied  the  power  of  Parliament  over  them,  were  now 
prepared  to  deny  the  power  of  the  crown.  It  is  perfectly  true 
that  that  controversy  concerned  the  power  of  the  crown;  it  in- 
volved the  question  whether  the  prerogative  could  be  used 
freely  and  arbitrarily  and  in  disregard  of  established  laws  and 
the  charter;  but  certainly  till  that  time  the  colonists  had  not 
committed  themselves  to  the  doctrine  that  Parliament  was 
totally  powerless,  nor  did  they  then  deny  in  toto  the  authority 
of  the  crown.  As  before  1770  they  had  asserted  that  there  were 
bounds  to  the  authority  of  Parliament,  so  now  they  rejected  the 
notion  that  suflScient  excuse  for  a  governor's  acts  was  his  simple 
declaration  that  he  had  received  orders  from  Westminster. 
Even  in  the  exercise  of  the  prerogative,  there  must  be  recogni- 

"  In  a  pamphlet  attributed  to  Phelps,  The  Righta  of  the  colonies  and  the  extent 
of  the  legislative  authority  of  Great  Britain  briefly  stated  and  considered^  (1760), 
pp.  11  and  12,  we  find:  "The  colonies,  therefore,  must  either  acknowledge  the 
legislative  power  of  Great  Britain  in  its  full  extent,  or  set  themselves  up  as  inde- 
pendent states;  I  say  in  its  full  extent,  because' if  there  be  any  reserve  in  their 
obedience,  which  they  can  legally  claim,  they  must  have  a  power  within  them- 
selves superior  to  that  of  the  mother  country;  for  her  obedience  to  the  legislature 
is  without  limitation.''  Winsor  says  Phelps  was  Under-Secretary  to  Lord  Sand- 
wich.   Narr.  and  Crit.  Hist. ,  VI,  85. 

*'  See  for  example  J.  K.  Hosmer,  Life  of  Thomas  Hutchinson,  134. 
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tion  of  the  legal  entity  and  the  l^al  competence  of  the  colony 
as  an  mtegral  portion  of  an  integral  empire;  that  was  the  posi- 
tion of  the  Massachusetts  legislature  translated  into  modem 
terms. 

Students  of  the  Revolution  that  believe  the  movement  was 
economic  in  origin,  character  and  purpose,  may  not  deny  that, 
after  1768,  Parliament  had  no  express  hope  or  intention  of  ob- 
taining revenue  from  America.  From  that  time  on,  British 
interest  was  largely,  if  not  wholly,  confined  to  asserting  parlia- 
mentary omnipotence,  or,  if  this  seems  too  strong,  confined  to 
an  insistence  upon  the  supreme  power  of  Parliament  and  to  re- 
sisting what  they  believed,  imder  the  tutelage  of  American 
governors,  was  a  conscious  tendency  toward  independence.  In- 
deed, especially  after  1768,  but  to  a  considerable  extent  from  1766, 
the  question  was  not  so  much  whether  the  colonies  would  pay 
taxes  as  whether  they  would  acknowledge  the  legal  obligation; 
and  to  an  amazing  extent  the  conflict  was  over  the  existence  or 
nonexistence  of  an  abstract  right.  As  we  have  already  seen,  much 
of  the  colonial  argument  was  in  defense  of  individual  liberty, 
not  of  states  rights;  but  the  center  of  the  controversy  was 
whether  or  not  Parliament  was  possessed  of  limitless  authority. 

The  colonists  at  least  claimed  to  be  satisfied  with  the  old 
regime,  in  which  power  had  been  divided,  and  in  which  Parlia- 
ment had  chiefly  shown  its  power  by  the  regulation  of  trade.'* 
The  parliamentarians  insisted  that  in  the  law  of  the  empire  the 
will  of  Parliament  was  nothing  more  nor  less  than  supreme  and 

**  ''Every  advantage  that  could  arise  from  commerce  they  have  offered  us 
without  reserve;  and  their  language  to  us  has  been — 'Restrict  us,  as  much  as  you 
please  in  acquiring  property  by  regulating  our  trade  to  your  advantage;  but 
claim  not  the  disposal  of  that  property  after  it  has  been  acquired — Be  satisfied 
with  the  authority  you  exercised  over  us  before  the  present  Reign.' "  Additional 
Observations  on  the  nattare  and  vdltie  of  Civil  Liberty ,  and  the  War  with  Americaf 
by  Richard  Price. 

"And  when  men  are  driven  for  want  of  argument,  they  fly  to  this  as  their  last 
resource — 'acts  of  parliament  (say  their  advocates)  are  sacred,  and  should  be 
implicitly  submitted  to — for  if  the  supreme  power  does  not  lodge  somewhere 
operatively,  and  effectually,  there  must  be  an  end  of  all  legislation.'  '*  Lord 
Chatham* s  Speech  on  the  tOth  of  January,  1776,  Taken  by  a  member,  page  9, 
01776). 
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all-inclusive.  The  colonists  insisted,  though  they  did  not  use 
this  phraseology,  that  old  practices  of  the  empire  were  the 
law  of  the  empire  and  thus,  in  modem  phraseology,  they  demand- 
ed the  recognition  of  a  composite  empire  based  on  law.  Even  if 
we  admit  the  presence  of  many  economic  and  social  forces, 
we  find  in  actual  conflict  two  theories  of  imperial  order;  and  in 
this  discussion  after  1768,  if  not  before,  the  English  parliamen- 
tarians and  pamphleteers  were  victims  of  certain  dogmas  of 
political  science,  curiously  similar  to  the  doctrine  of  indivisible 
sovereignty."  How  often  did  Biu'ke  deprecate  the  continual 
harping  on  ParUament's  authority,  on  the  necessity  of  acknowl- 
edging the  theoretical  supremacy  of  Parliament!"  He  deplored 
the  common  talk  about  the  legal  rights.  Beyond  Burke's 
speeches  little  needs  be  cited  to  show  the  essentially  legalistic 
character  of  the  whole  discussion. 

It  may  be  rash  to  assert  that  the  colonists  were  less  insistent 
upon  knowing  what  the  constitution  of  the  empire  was  than  were 

**  "If,  intemperately,  unwisely,  fatally,  you  sophisticate  and  poison  the  very 
source  of  government  by  urging  subtle  deductions  and  consequences  odious  to 
those  you  govern  from  the  unlimited  and  illimitable  nature  of  sovereignty,  you 
will  teach  them  by  those  means  to  call  that  sovereignty  itself  in  question.  When 
you  drive  him  hard  the  boar  will  turn  upon  the  hunters.  If  that  sovereignty 
and  their  freedom  cannot  be  reconciled,  which  will  they  take?  They  will  cast 
your  sovereignty  in  your  face,  nobody  will  be  argued  into  slavery."  Burke, 
Speech  on  American  Taxation,  WorkB,  vol.  II,  p.  73.  See  also/6td.,  pp.  141-142, 
for  Burke's  wishing  to  see  the  colonies  admitted  to  an  interest  in  the  constitution, 
an  evidence  that  he  too  recognized  in  some  measure  the  need  of  formal  statement. 

*^  An  illustration  of  the  same  thing  may  be  seen  in  an  American  source: 

"Moreover,  when  we  consider  that  Parliamentary  taxations  are  not  as  to 
their  present  value,  a  matter  of  moment,  either  to  the  mother  country,  or  the 
colonics;  that  the  contention  between  us,  is  upon  the  points  of  principle  and 
precedent;  that  it  is  not  the  quantum,  but  the  manner  of  exacting  our  uncon- 
stitutional impost,  which  is  the  bone  of  contention,  our  public  jealousies  must 
necessarily  be  increased. 

'  When  the  taxation  was  more  general,  there  was  some  colour  for  the  assertion 
in  the  Revenue  Act,  that  it  was  intended  for  the  safety  and  defence  of  the  colonies. 
But  it  is  not  only  true,  that  this  cannot  be  asserted  of  the  paltry  duty  on  tea; 
we  know,  we  were  assured  by  our  enemies,  that  when  the  other  articles  charged  by 
the  Revenue  Acts  were  exempted  by  the  partial  repeal,  the  duty  on  tea  was 
left  as  a  standing  memorial  of  the  right  of  Parliament  to  tax  Americans. ' '  Force, 
Archives,  Fourth  Series,  I,  256  note — copied  from  the  New  YorkGatetUeTy  May  12, 
1774. 
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If  SO,  that  law  must  be  consonant  with  practical  realities;  it 
must  be  a  formulation  of  the  principles  of  relationship  which 
recognized  not  centralization  but  distribution.'*  As  an  indica- 
tion of  the  fact  that  men  were  discussing  legal  rights,  and  losing 
sight  of  financial  returns,  it  may  be  sufficient  for  the  earlier  dayB 
to  refer  to  the  comments  in  the  Parliamentary  History*^  on  the 
debate  about  the  Ch*cular  Letter.  It  was  insisted  by  opponents 
of  the  ministry  in  debate  on  the  Massachusetts  Circular  Letter 
and  in  respect  to  the  revenue  laws  ''that  the  inutility  of  these 
laws  was  so  evident,  that  the  ministers  did  not  even  pretend  to 
support  them  upon  that  ground,  but  rested  their  defence  upon 
the  expediency  of  establishing  the  right  of  taxation."  And  if 
we  turn  again  to  Dickinson,  we  find  the  same  thing  in  a  different 
guise — the  necessity  of  law  in  the  empire — ^not  a  law  securing 
centralized  authority  but  freedom.  There  could  be  no  freedom 
without  legal  restriction:  "For  who  are  a  free  people?  Not 
those,  over  whom  government  is  reasonably  and  equitably  ex- 
ercised, but  those,  who  live  imder  a  government  so  constitution- 
ally checked  and  controlled  that  proper  provision  is  made  against 
its  being  otherwise  exercised."*^ 

mcDt  of  power  and  the  extent  of  it,  a  formal  recognition  of  the  complete 
authority  of  Parliament  or,  on  the  other  hand,  of  the  width  and  depth  of  the 
actual  colonial  legal  competence. 

**  It  is  plain,  too,  that  Hutchinson,  a  legal-minded  man,  abo  felt  in  the  dajrs 
of  Bernard's  governorship,  as  later,  that  the  constitution  must  be  settled.  "I 
wish  to  see  known  established  principles,  one  general  rule  of  subjection,  which 
once  acknowledged,  any  attempts  in  opposition  to  them  will  be  more  easily 
crushed.''  Letter  of  April  21,  1766,  quoted  in  Quincy  Reports,  443-444.  "Our 
misfortune  is  the  different  apprehension  of  the  nature  and  degree  of  our  depend- 
ence. I  wish  to  see  it  settled,  known,  and  admitted;  for  while  the  rules  of  law  are 
vague  and  uncertain,  especially  in  such  fundamental  points,  our  condition  is 
deplorable  in  general."  Letter  of  December  31,  1766,  Hosmer's  HtUchinaon, 
p.  121. 

Only  one  other  question — and  that  intimately  associated  with  the  first — vied 
with  it  in  importance:  Were  there  or  were  there  not  rooted  in  the  British  con- 
stitution fundamental  principles  of  individual  liberty  superior  to  legislative 
authority  and  must  they  be  recognised  in  the  British  legislation  for  colonial 
affairs? 

»•  XVI,  p.  488. 

*^  Memoir »  of  the  Hietorical  Society  ofPenn.,  XTV,  p.  366. 
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We  might  wisely  spend  much  time  in  considering  the  dispute 
in  1770  abeady  referred  to — ^the  dispute  as  to  whether  instruc- 
tions could  ipso  facto  dispose  of  all  matters  of  constitutional 
right  of  the  colonies,  or  whether  even  the  crown  was  limited  in 
imperial  authority  by  the  fact  of  the  existence  of  competent 
and  legally  recognized  colonial  l^islatures.  But  passing  over 
those  three  years  or  so  of  legalistic  dispute,  let  us  come  to  ''the 
great  controversy''  of  1773.  In  considering  this  we  can  echo 
John  Adam's  expression  of  amazement  at  Hutchinson's  audacity 
in  throwing  down  the  gauntlet.  The  truth  probably  is  that 
Hutchinson  had  been  grievously  tried  for  years,  not  alone  by 
what  he  considered  the  unmannerly  conduct  of  the  rabble,  but 
by  the  doctrines  which  he  heard  in  the  market  place  and  perhaps 
in  l^islative  halls.  He  believed  that  the  theories  of  the  mal- 
contents were  unsoimd  and  that  he  in  the  plenitude  of  his  wisdom 
could  establish  their  invalidity;  and  he  prepared  therefore  to 
bring  his  heaviest  artillery  to  bear  upon  the  imreasoning  fol- 
lowers of  Samuel  Adams  and  against  the  arch  agitator  himself. 
What  he  wished  to  do,  be  it  noticed,  was  to  demolish  a  false 
theory  of  the  empire  and  bring  every  one  to  acknowledge,  not  the 
wisdom  of  obnoxious  legislation,  but  the  legal  authority  of 
Parliament.  By  this  time  doubtless  there  was  much  talk  about 
complete  freedom  from  parliamentary  control,  but  there  had  been 
little  if  any  formal  public  annoxmcement  by  the  radicals  of  any- 
thing more  than  a  freedom  from  taxation. 

Hutchinson,  it  must  be  said,  had  considerable  reason  for  hav- 
ing confidence  in  his  massed  attack;  for  his  argument  was  able 
and  compelling,  serving  by  its  weight  to  bring  into  play  all  the 
open  and  masked  batteries  of  the  opposition.  He  finally  reached 
in  his  first  paper  a  position  from  which  he  believed  he  could  dis- 
charge one  final  and  conclusive  volley;  he  was  prepared  to  use  an 
undeniable  principle  of  political  science;  he  believed  he  could 
silence  his  enemies  with  its  mere  pronouncement:  "It  is  impos- 
sible there  should  be  two  independent  Legislatiu'es  in  the  one  and 
the  same  state.""    Despite  all  the  discussion  that  had  gone  on, 

•*  Ma89,  StaU  Papers,  p.  340. 
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despite  the  fact  that  Britam  had  been  practicmg  federalism^ 
Hutchinson  could  see  nothing  but  the  theory  of  centralized  l^is- 
lative  omnipotence  and  could  not  conceive  of  distribution  of 
power  between  mutually  independent  legislative  bodies.  And 
yet  this  imdeniable  axiom  of  political  science  was  to  be  proved 
imtrue  in  the  course  of  fifteen  years  by  the  establishment  of  four- 
teen independent  legislatures  in  the  single  federal  state,  the 
United  States  of  America. 

The  two  branches  of  the  l^islature  met  Hutchinson's  general 
argument  somewhat  differently.  The  house  argued  valiantly 
for  complete  freedom  from  parliamentary  control;  in  facing  the 
alternative  of  complete  freedom  from  Parliament  and  complete 
subservience,  they  unhesitatingly  chose  the  former,  though  they 
did  seem  to  recognize  the  possibility  of  drawing  a  line  between 
the  supreme  authority  of  Parliament  and  total  independence.** 
The  council,  wiser  and  more  conservative  than  the  house,  an- 
nounced federalism;  they  contended  that  the  colony  had  "prop- 
erty in  the  privileges  granted  to  it,"  i.e.,  an  indefeasible  legal 
title:  ''But,  as  in  fact,  the  two  powers  are  not  incompatible,  and 
do  subsist  together,  each  restraining  its  acts  to  their  constitu- 
tional objects,  can  we  not  from  hence,  see  how  the  supreme  power 
may  supervise,  regulate,  and  make  general  laws  for  the  kingdom, 
without  interfering  with  the  privileges  of  the  subordinate  powers 
within  it?""    This  is  a  clear,  precise  and  thorough  description 

**  That  is  to  say,  they  did  not  deny  the  possibility  of  distribution  and  a  line  of 
distinction  between  governments  in  the  empire.  "And,  indeed,  it  is  difficult,  if 
possible,  to  draw  a  line  of  distinction  between  the  universal  authority  of  Parlia- 
ment over  the  colonies,  and  no  authority  at  all/'  ''If  your  Excellency  expects 
to  have  the  line  of  distinction  between  the  supreme  authority  of  Parliament, 
and  the  total  independence  of  the  colonies  drawn  by  us,  we  would  say  it  would 
be  an  arduous  undertaking,  and  of  very  great  importance  to  all  the  other  colonies; 
and  therefore,  could  we  conceive  of  such  a  line,  we  should  be  unwilling  to  propose 
it,  without  their  consent  in  Congress."    Hosmer,  Hutchinson,  pp.  382,  305. 

**  Hosmer,  Hutchinson,  p.  412.  It  will  not  do,  to  argue  that  they  meant,  by 
''subordinate,"  subject  to  the  whim  and  control  of  Parliament;  for  that  is  just 
what  they  were  arguing  against.  They  denied  that  supremacy  meant  complete 
unlimited  power,  or  that  subordination  meant  unlimited  submission.  Of  course 
"coordinate"  is  more  nearly  expressive  of  federalism  than  "subordinate;"  but  the 
principle  these  men  had  in  mind  is  that  of  distribution,  legal  distribution,  by 
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stitution,  than  by  abstract  notions  of  Government  at  large. 
Every  Colony,  in  fact,  has  two  Legislatures,  one  interiour  and 
Provincial,  viz:  the  Colony  Assembly;  the  other  exteriour  and 
imperial,  viz :  the  British  Parliament.  .  .  .  Neither  will  the 
unity  of  the  Empire  be  in  danger  from  the  Provincial  Legisla- 
ture being  thus  exclusive  as  to  points.  It  is  perfectly  suffi- 
cient, if  the  British  Legislature  be  supreme  as  to  all  those  things 
which  are  essential  to  Great  Britain's  being  substantially  the  head 
of  the  Empire;  a  line  not  very  difficult  to  be  drawn,  if  it  were  the 
present  subject.  Neither  is  there  any  absurdity  in  there  being 
two  Assemblies,  each  of  them  sufficient,  or,  if  you  will,  supreme, 
as  to  objects  perfectly  distinct;  for  this  plain  reason,  that  the 
objects  being  perfectly  distinct,  they  cannot  clash.  The  Colo- 
nist, therefore,  allowing  that  the  supreme  power  or  Legislature, 
where  there  is  but  one,  must  have  the  right  you  speak  of,  will 
say  that  with  respect  to  him,  there  are  two,  and  that  the  Pro- 
vincial Legislature  is  the  supreme  power  as  to  taxation  for  his 
Colony.  And  so  the  controversy,  notwithstanding  your  position, 
will  remain  just  where  it  b^an.'' 

The  discussions  in  the  Continental  Congress  of  1774  show 
us  the  trouble  that  the  colonists  had  in  reaching  a  satisfactory 
theory.  By  that  time,  many  had  come  to  the  conclusion  that 
Parliament  possessed  no  power  to  pass  laws  governing  the  colo- 
nies. But  the  situation  and  the  experience  were  too  plain,  and 
Congress  ''from  the  necessities  of  the  case"  announced  that 
parliamentary  regulation  of  trade  would  be  accepted,  but  not 
taxation  external  or  internal.  They  proposed  as  a  working  basis 
for  the  whole  system — ^perhaps  no  longer  to  be  termed  an  empire 
if  there  was  no  legislature  with  any  imperial  power  legally  speak- 
ing— the  distinction  between  taxation  and  regulation  of  commerce, 
and  they  really  put  themselves  back,  as  far  as  practice  was  con- 
cerned, nearly  if  not  quite  in  the  position  of  eleven  years  before. 
It  cannot  be  supposed,  as  they  accepted  the  king  as  their  king, 
that  the  Congress  of  1774  would  deny  the  general  right  of  the 
mother  country,  through  the  executive  head,  to  naake  war  and 
peace,  manage  diplomacy,  hold  the  back  lands,  control  Indian 
affairs  and  probably  the  post  office — in  other  words,  to  exercise 
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the  significant  powers  bestowed  on  the  central  government  of 
the  United  States  under  our  Constitution.  They  were  prepared 
to  acknowledge  a  political  order,  in  which  all  the  great  powers 
bestowed  on  our  central  government  under  the  Constitution 
with  the  exception  of  the  power  to  tax  should  be  in  the  hands  of 
the  central  authorities  at  Westminster;  and  they  evidently  ac- 
cepted and  promulgated  the  possibility  of  distribution  of  power.*' 
In  drawing  up  the  Declaration  of  Independence  the  Conti- 
nental Congress  accepted  the  theory  that  Parliament  had  had  no 
legal  authority  over  tibem;  but  the  Articles  of  Confederation  were 
drawn  on  the  principle  of  distribution  of  powers.  Of  course  it 
may  properly  be  said  that  the  Articles  did  not  provide  for  the 
creation  of  an  imperial  state.  If,  however,  we  look  to  see  how 
far  they  carried  on  the  actual  distribution  which  had  existed  in 
practice  in  the  old  empire,  we  see  much  in  common  between  the 
empire  and  the  Confederation.  We  do  not  find  in  the  new 
system,  of  course,  any  right  in  the  Congress — ^the  new  central 
authority — to  exercise  some  of  the  fimctions  formerly  exercised 
by  the  crown  in  coimcil;  there  was  no  right  to  appoint  governors, 
or  to  instruct  them,  or  to  disapprove  of  the  state  laws.    But  the 

**  I  have  not  attempted  in  this  paper  to  cite  all  the  instances  of  an  appreciation 
of  the  fact  that  the  discussion  was  over  the  possibility  of  distribution  of  power  in 
the  empire.  Let  me  refer  to  a  letter  of  Gouverneur  Morris  to  Mr.Penn,  May  20, 
1774.  It  speaks  of  the  danger  of  America's  falling ' '  under  the  worst  of  all  possible 
dominions  .  .  .  the  domination  of  a  riotous  mob/'  and  then  proposes  "a 
safe  compact''  between  the  colonies  and  the  mother  country,  "internal  taxation 
i.e.  to  be  left  with  ourselves,"  "the  right  of  regulating  trade  to  be  vested  in  Great 
Britain."  Of  course  the  compact  was  to  form  the  legal  and  binding  authority 
for  the  exercise  of  power.    Force,  American  ArchiveSf  Fourth  Series,  I,  342-343. 

Notice  also  that  the  Pennsylvania  Convention  of  1774  speaks  of  the  desirability 
of  agreements  with  Great  Britain;  she  is  to  renounce  certain  claims  and  America 
is  to  accept  certain  statutes;  money  is  to  be  given  to  the  king.  It  also  dwells  on 
the  compact  which  has  to  do  largely  with  trade:  "With  such  parts  of  the  world 
only  as  she  has  appointed  us  to  deal,  we  shall  continue  to  deal;  and  such  com- 
modities only  as  she  has  permitted  us  to  bring  from  them,  we  shall  continue  to 
bring.  The  executive  and  controlling  powers  of  the  crown  will  retain  their 
present  full  force  and  operation."  Ibid.,  561.  Vide  also  among  other  plans,  PrO' 
posal  far  a  Plan  toward  a  Reconciliation  and  Reunion,  etc.,  by  one  of  the  Public 
(London,  1778). 

I  omit  in  this  paper  mention  of  various  plans  of  imperial  order.  They  are 
important  as  disclosures  of  effort  to  distribute  powers  on  a  legal  basis. 
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great  powers  of  war  and  peace,  foreign  affairs,  the  post  office 
and  Indian  affairs  belonged  to  Congress;  and  it  was  understood 
before  adoption  that  the  tremendously  important  matter  of  the 
ownership  of  the  back  lands,  and  the  adndnistration  of  the  back 
settlements — ^in  other  words  the  extension  of  the  empire — was 
to  be  in  the  hands  of  Congress.  Only  a  detailed  e3camination 
would  show  how  much  of  the  old  practical  system  of  the  empire 
was  formulated  in  the  Articles.  It  is  sufficient  now  to  say,  and 
it  is  quite  unnecessary  to  say  it,  that  very  much  of  the  old 
system  was  there  formulated,  and  the  Articles  carried  on  very 
distinctly  the  principle  of  distribution  of  powers  and  on  the  whole 
provided  for  governments  with  distinct  spheres  of  action.*' 
A  student  of  the  Articles  will  of  course  be  carried  back  to  the  Al- 
bany plan  and  even  to  the  New  England  Confederacy  of  1643; 
but  he  will  be  hopelessly  at  sea  unless  he  grasps  the  fact  that  the 
contents  of  the  document  are  distinctly  the  products  of  imperial 
history,  and  t^ey  constitute,  (1)  the  first  quasi-l^al  formulation 
of  imperial  existence,  (2)  the  immediate  preparation  for  ulti- 
mate real  and  full  formulation  in  the  Constitution. 

The  two  powers  of  which  there  had  been  much  discussion  in 
the  ten  years  before  independence  were  not  adequately  provided 
for  in  the  Confederation.  Congress,  the  new  general  government, 
was  not  given  the  right  to  raise  money  by  taxation,  the  Articles 
accepting  the  principle  of  requisitions  which  the  colonists  as  part 
of  the  British  empire  had  insisted  on.  Everybody  knows  that 
requisitions  proved  a  failure  in  the  new  system,  and  this  fact  in 
a  way  gave  a  tardy  justice  to  the  argmnents  of  the  parliamenta- 
rians in  the  days  before  the  Revolution.  It  is  more  siuprising, 
however,  that  Congress  was  not  given  the  right  to  regulate  trade, 
inasmuch  as,  almost  to  the  last,  the  colonies  had  either  openly 
acknowledged  parliamentary  authority  in  the  matter  or  openly 
professed  a  willingness  to  acquiesce  in  the  practical  exercise  of 
such  authority.  The  failure  to  grant  the  authority  to  Congress 
shows  how  particularism  had  grown,  or  it  discloses  an  inability 
to  see  that  the  need  of  imperial  r^ulation  of  trade  was  just  as 
vital  in  the  new  system  as  in  the  old.    Because  Congress  did  not 

*'  Even  the  system  of  admiralty  jurisdiction  was  carried  forward  through  the 
^tioles  into  the  Constitution  of  the  United  States. 


NEW  METHODS  IN  DUE-PROCESS  CASES^ 

ALBERT  M.   KALBS 
Chicago,  IllinotM 

In  addressing  the  court  in  due-process  cases  one  should  not 
commence  with  the  usual  salutation  ''May  it  please  the  Court." 
Instead,  one  should  say  "My  Lords."  Backed  by  and  charged 
with  the  enforcement  of  the  due-process  clause  of  the  fifth  and 
foiuteenth  amendments,  the  Supreme  Coiurt  of  the  United  States 
is  the  American  substitute  for  the  British  house  of  lords.  It 
constitutes  the  real  and  only  conservative  second  chamber  of 
the  federal  government.  It  is  a  second  conservative  chamber 
for  each  of  the  state  governments.* 

The  time  has  come  when  the  political  scientists  of  the  country 
should  recognize,  in  the  decisions  of  the  United  States  Supreme 
Court  imder  the  due-process  clause,  the  fimctioning  of  a  second 
chamber,  organized  to  defeat  the  popular  will  as  expressed  in 
legislation  when  that  will  appears  to  endanger  what  the  court 
may  regard  as  a  fundamental  requirement  of  the  social  structure 
itself. 

Like  all  conservative  second  chambers,  the  Supreme  Court  and 
the  due-process  clause  are  in  a  hopeless  dilemma.  If  the  popular 
will  were  frustrated  as  often  as  the  dissenting  opinions  of  Mr. 
Justice  McReynolds  indicate  that  it  should  be,  the  second  cham- 
ber fimction  of  the  court  would  be  assailed  by  the  recall  of  judi- 
cial decisions.  If  the  court  bowed  to  the  popular  will  as  often 
as  the  dissenting  opinions  of  Mr.  Justice  Holmes  indicate  that 
it  should,  the  second  chamber  fimction  of  the  court  would  cease 
to  be  exercised.    The  success  of  the  United   States  Supreme 

'  A  paper  read  before  the  American  Political  Science  Association,  Philadelphia, 

December  27, 1917. 

*  Unpopular  Government  in  the  United  Statee^  University  of  Chicago  Press,  1914, 

Chap.  XVI. 
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Court  as  a  second  chamber  consists  in  its  being  able  to  live  while 
still  subject  more  or  less  contmuously  to  varying  degrees  of 
unpopularity. 

These  preliminary  observations  are  not  made  by  way  of  criti- 
cism of  the  court's  second  chamber  fimction  (for  such  a  fimction 
is  desirable  and  necessary),  but  because  it  is  important  that 
counsel  in  a  due-process  case  should  keep  always  before  him  the 
true  character  of  the  tribunal  he  addresses. 

Having  saluted  the  court  as  ''My  Lords/'  counsel  appearing 
against  the  act  in  the  usual  case  involving  so-called  ''social  legis- 
lation"— as  hours  of  labor  laws,  mininmuTn  wage  acts  and  prohi- 
bitions upon  such  a  business  as  employment  agencies — has  a 
comparatively  easy  task.  On  the  face  of  the  record  it  will  appear 
that  by  the  act  the  managers  of  business  are  deprived  of  Uberty 
or  property  or  both.  A  prima  fade  case  is  thus  made  against  the 
validity  of  the  act,  and  counsel  opposing  it  may  safely  rest  until 
the  other  side  has  been  heard  in  justification  of  it.  After  that, 
counsel  opposing  the  act  should  join  issue  on  the  broad  question 
of  whether  a  justification  has  been  established. 

The  principal  burden  of  the  argument  falls  upon  counsel 
supporting  the  act.  He  must  justify  the  taking  of  liberty  or 
property  which  plainly  appears.  "Due  process"  in  this  class  of 
cases  is  merely  justification. 

1.  It  is  all  out  of  fashion  to  attempt  to  justify  by  incantations 
to  the  "police  power."  The  judges  are  quite  alive  to  the  fact  that 
you  get  nowhere  along  that  line  till  you  classify  and  define  police 
power,  and  by  that  time  you  might  as  well  have  classified  and 
defined  the  possible  means  of  justification. 

2.  The  law  teachers,  following  what  is  generally  supposed  to 
have  been  the  teaching  of  the  late  Professor  J.  B.  Thayer,  have 
attempted  to  translate  "justification"  or  "due  process"  into  this 
general  formula:  The  act  which  deprives  one  of  property  or 
liberty  is  justified  if  that  deprivation  has  a  substantial  and 
rational  or  reasonable  relation  to  the  promotion  of  the  health, 
safety,  morals  or  general  welfare  of  the  public  or  any  part  of  the 
public. 
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An  essential  part  of  this  formula  in  the  hands  of  the  professors 
of  law  has  been  the  administrative  rule*  that  no  act  is  to  be 
declared  imconstitutional  unless  it  is  clearly  so  ''beyond  a  reason- 
able doubt"  or^  as  some  co\u*ts  have  said,  beyond  a  "rational 
doubt."*  This  has  been  declared  to  mean  that  the  "violation  of 
a  constitutional  right  ought  to  be  as  obvious  to  the  comprehension 
of  every  one  as  an  axiomatic  truth,  as  that  the  parts  are  equal 
to  the  whole;"*  and  that  "the  validity  of  a  law  ought  not  to  be 
questioned  imless  it  is  so  obviously  repugnant  to  the  Constitution 
that,  when  pointed  out  by  the  judges,  all  men  of  sense  and  re- 
flection in  the  community  may  perceive  the  repugnancy."* 

One  has  only,  however,  to  look  at  the  Lochner  case,^  the  Adair 
and  Coppage  cases,*  Smith  v.  Texas,*  the  Upper  Berth  case,"  and 
the  recent  Washington  Employment  Agency  case,"  to  find  that 
acts,  which  intelligent  dissenting  judges  could  regard  as  falling 
within  the  formula  of  the  law  teachers,  were  held  invalid.  This 
demonstrates  the  futility  of  the  formula,  and  a  legal  formula 
which  does  not  work  in  a  close  case  is  not  of  much  use  to  counsel. 

3.  The  attempted  legalistic  formulae  which  the  court  itself 
uses  are  the  most  obvious  frauds. 

In  C.  B.  &  Q.  R.  R.  Co.  v.  McGuire,"  Mr.  Justice  Hughes, 

*  J.  B.  Thayer,  "The  Origin  and  Scope  of  the  American  Doctrine  of  Constitu- 
tional Law/'  7  Harvard  Law  Review,  129,  138-142. 

*  Ex  Parte  M'Collum,  1  Cow.  (U.  S.)  650,  664;  Sinking  Fund  Cases,  99  U.  S. 
700. 

*  Grunball  v.  Ross,  Charlton  (Ga.)  176. 

*  Administrators  of  Byrne  v.  Admrs.  of  Stewart,  3  Des.  (S.  C.)  466. 

'  Lochner  v.  N.  Y.,  198  U.  S.  45  (1905)  where  the  New  York  ten-hour  law  for 
bakers  was  held  void. 

*  Adair  v.  U.  S.,  208  U.  S.  161  (1908);  Coppage  v.  State  of  Kansas,  236 U.S. 
1  (1915),  which  held  void  acts  which  forbade  employers  to  discharge  employees 
because  they  belonged  to  a  union. 

*  233  U.  S.  630  (1914),  where  an  act  was  held  void  which  prohibited  any  person 
from  acting  as  a  conductor  on  a  railroad  train  without  having  for  two  years  prior 
thereto  either  worked  as  a  brakeman  or  conductor  on  a  freight  train. 

»•  Chi.  Mil.  &  St.  Paul  R.  R.  v.  Wisconsin,  238  U.  S.  491  (1916),  where  an  act 
was  held  void  which  required  the  Railroad  Company  to  leave  the  upper  berth  up 
when  it  had  not  been  disposed  of  and  the  lower  berth  was  occupied. 

**  Adams  v.  Tanner,  244  U.  S.  590,  holding  void  an  act  which  in  effect  pro- 
hibited certain  employment  agencies  from  doing  business. 

"  219  U.  S.  649  (1911). 
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speaking  for  the  court,  and  after  reviewing  cases  involving  the 
question  of  ''due  process/'  where  the  act  had  been  sustained, 
says: 

"The  principle  involved  in  these  decisions  is  that  where  the 
legislative  action  is  arbitrary  and  has  no  reasonable  relation  to 
a  piupose  which  it  is  competent  for  government  to  effect,  the 
legislature  transcends  the  limits  of  its  power  in  interfering  with 
liberty  of  contract;  but  where  there  is  reasonable  relation  to  an 
object  within  the  governmental  authority,  the  exercise  of  the 
legislative  discretion  is  not  subject  to  judicial  review." 

This  statement  says  nothing  until  it  has  been  determined  what 
is  meant  by  "a  purpose  which  it  is  competent  for  government  to 
effect,"  and  by  "within  the  governmental  authority." 

In  McLean  v.  Arkansas,^'  Mr.  Justice  Day,  speaking  for  the 
court  said : 

"If  there  existed  a  condition  of  affairs  concerning  which  the 
legislature  of  the  State,  exercising  its  conceded  right  to  enact 
laws  for  the  protection  of  the  health,  safety  or  welfare  of  the 
people,  might  pass  th^  law,  it  must  be  sustained ;  if  such  action 
was  arbitrary  interference  with  the  right  to  contract  or  carry 
on  business,  and  having  no  just  relation  to  the  protection  of  the 
public  within  the  scope  of  legislative  power,  the  act  must  fail." 

A  critical  examination  of  the  first  part  of  this  statement  shows 
it  to  be  quite  as  meaningless  and  useless  as  a  reference  to  the 
"police  power."  The  court  says  the  act  must  be  sustained,  if  a 
condition  of  affairs  existed  (1)  concerning  which  the  legislature 
of  the  state  might  pass  the  law,  (2)  in  the  exercise  of  its  conceded 
right  to  enact  laws  for  the  protection  of  the  health,  safety,  or 
welfare  of  the  people.  Now  who  would  doubt  that,  with  these 
conditions  and  premises  assumed  under  which  the  law  must  be 
valid,  it  would  be  sustained?  Take  the  second  half  of  the  above 
statement.  The  act  must  fail  (1)  if  such  action  was  an  arbitrary 
interference  with  the  right  to  contract  or  carry  on  busiaess,  (2) 
and  having  no  just  relation  to  the  protection  of  the  public  within 
the  scope  of  legislative  power.    Who  can  doubt   that   an  act 

'•211  U.  S.  539,  548  (1909). 
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about  which  all  these  self-proving  assertions  are  true  would  be 
invalid?    Such  statements  reveal  nothing. 

The  opinions  of  the  court  are  replete  with  statements  as  ciiv 
cular  and  meaningless  as  these. 

4.  Mr.  Justice  Holmes  gave  us  a  revealing  flash  when,  in  his 
dissenting  opinion  in  the  Lochner  case,  he  said : 

''The  decisions  will  depend  on  a  judgment  or  intuition  more 
subtle  than  any  articulate  major  premise." 

This  is  no  annoimcement  of  a  legal  theory  by  a  dissenting  judge. 
It  is  a  bit  of  psycho-analysis  of  the  mental  operations  and  visceral 
sensations  of  judges  who  decide  due-process  cases.  It  is  testi- 
mony by  a  direct  observer  that  the  judges  achieve  a  certain 
freedom  of  action  in  curbing  the  legislature  by  abandoning  the 
rigid  formulae  of  law  and  acting,  like  juries  and  legislatures 
themselves,  upon  judgment  or  intuition — something  more  subtle 
than  any  articulate  premise — an  admirable  basis,  certainly,  for 
the  exercise  by  the  court  of  its  constitutional  fimction  as  a  con- 
servative second  chamber. 

The  police  power,  the  law  professor's  formula  (divorced  from 
the  administrative  rule  noted),  the  circular  formulae  of  the 
judges,  and  the  inarticulate  major  premise,  all  come  to  this: 
The  court  stands  between  the  popular  will  and  certain  fundamen- 
tals of  the  social  order.  It  condemns  acts  of  the  legislature  as 
the  house  of  lords  might  refuse  its  approval  of  an  act  adopted 
by  the  commons. 

5.  Coimsel  arguing  in  support  of  the  act  had,  therefore,  better 
proceed  at  once  to  demonstrate  that  the  legislation  in  question 
is  not  inimical  to  those  fundamentals  of  the  social  order  which 
the  court  protects;  or,  better  yet,  that  the  act  is  necessary  in 
order  to  improve  and  preserve  the  social  order. 

To  make  such  an  argmnent,  counsel  needs  to  know  what  are 
the  fundamentals  of  the  social  order  which  the  court  protects. 
No  attempt  is  here  made  to  formulate  those  fundamentals, >^ 
because  to  do  so  one  must  be  more  than  a  lawyer.  In  passing, 
however,  one  may  deplore  that  so  much  speculation  is  to^^be 

^*  See  however,  ''Due  Process,  the  Inarticulate  Major  Premise,  and  the  Adam- 
■on  Act,"  26  Yale  Law  Journal,  527-529. 
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tion  of  information,  of  which  the  court  was  asked  to  take  judicial 
notice  for  the  purpose  of  furnishing  evidence  to  justify  the  acts  in 
question. 

This  course  appears  to  be  effective  when  the  court  is  convinced 
that  the  data  presented  has  been  generally  accepted  as  true  and 
may  be  relied  upon  as  showing  the  general  verdict  of  those  entitled 
to  speak  with  authority  concerning  the  facts.  This  has  obvi- 
ously been  the  case  in  the  more  recent  hours  of  labor  cases. 

On  the  other  hand,  when  the  court  is  not  convinced  that  the 
data  collected  has  been  generally  accepted  as  containing  a  general 
verdict  on  the  issues  of  fact  and  opinions  presented,  but  consists 
merely  of  ex  parte  statements  advocating  a  particular  view,  it 
is  quite  ineffective  as  the  basis  of  evidence  upon  which  to 
found  a  justification. 

This  came  out  in  the  argument  in  the  Oregon  minimum  wage 
case  when  the  Chief  Justice  picked  up  Mr.  Frankfurter's  fat 
collection  of  data  on  minimum  wage  laws  and  declared  that  he 
could  produce  twice  as  much  material  to  show  that  the  institution 
of  private  property  was  all  wrong  and  should  be  abolished. 

When  the  recent  Washington  Employment  Agency  act  was 
before  the  court  Mr.  Justice  Brandeis'  data  concerning  the 
evils  of  employment  agencies,  which  the  act  in  question  sought 
to  cure  by  prohibiting  the  business  entirely,  proved  utterly 
ineffective  because  the  majority  of  the  coiut  evidently  r^arded 
it  as  a  collection  of  ex  parte  statements  and  opinions  which,  for 
all  the  court  could  tell,  might  be  offset  by  equally  potent  facts 
and  opinions  on  the  other  side. 

That  the  majority  of  the  court  in  the  Washington  Employ- 
ment Agency  case  was  unwilling  to  take  the  data  put  forward 
by  Mr.  Justice  Brandeis  as  the  final  word  upon  the  facts  ap- 
pears from  the  foUowing  language  of  the  opinion  of  the  court: 

' 'Because  abuses  may,  and  probably  do,  grow  up  in  connection 
with  this  business,  is  adequate  reason  for  hedging  it  about  by 
proper  regulations.  But  this  is  not  enough  to  justify  destruction 
of  one's  right  to  follow  a  distinctly  useful  calling  in  an  upright 
way.  Certainly  there  is  no  profession,  possibly  no  business, 
which  does  not  offer  peculiar  opportunities  for  reprehensible 
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praoticee;  and  as  to  every  one  of  them,  no  doubt,  some  can  be 
found  qxiite  ready  earnestly  to  maintain  that  its  suppression 
would  be  in  the  public  interest." 

The  court  evidently  had  in  mind  that  if  an  act  abolishing  the 
l^al  profession  came  before  it  and  one  side  collected  in  many 
volumes  all  the  harsh  things  that  have  been  said  ex  parte  about 
lawyers,  and  all  the  opinions  which  have  advocated  their  com- 
plete suppression,  the  act  would  not  be  justified  because,  in  spite 
of  the  volume  of  such  data,  it  had  not  been  authenticated  by 
general  acceptance. 

In  the  same  way,  an  act  abolishing  the  steel  industry  could 
hardly  be  justified  because  an  enormous  amount  of  data  might  be 
collected  sdiowing  the  vast  loss  of  life  in  the  business,  and  the  way 
in  which  it  used  up  the  vitality  and  energy  of  human  beings,  even 
when  their  lives  were  not  taken  by  accidents. 

How  can  any  one  say  that  the  court,  in  the  Washington 
Employment  Agency  case,  was  wrong?  Certainly  it  has  not 
yet  been  generally  accepted  in  the  United  States  that  the  em- 
ployment agency  business  is  necessarily  and  inherently  bad  for 
the  community,  like  the  liquor  business  or  like  gambling.  It 
may  be  that  we  shall  come  to  such  a  state  of  opinion,  but  we  are 
not  there  yet.  Hence  the  ex  parte  statements  and  investigations 
of  specialists  have  not  been  authenticated  by  general  acceptance. 
Since  they  were  not,  in  the  particular  case,  authenticated  by 
special  proofs  by  witnesses  subject  to  cross-examination,  they 
cannot  properly  be  used  as  the  basis  for  the  justification  of  an  act 
prohibiting  such  agencies. 

In  a  few  years  perhaps  such  data  may  become  authenticated  by 
general  public  acceptance.  Then  the  court  will  act  upon  that 
evidence  and  will  sustain  the  legislation. 

If  the  Washington  Emplojrment  Agency  case  was  rightly 
decided  on  the  ground  stated,  we  have  the  key  to  the  decision  in 
the  Lochner  case — which,  in  spite  of  all  that  has  been  said,  stands 
and  is  not  overruled.  In  that  case  the  dissenting  judges  relied 
only  on  data  of  which  the  court  was  asked  to  take  judicial  notice. 
The  majority,  however,  did  not  regard  such  data  as  having  been 
authenticated  by  any  general  public  acceptance.    It  remained. 
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80  far  as  it  was  applicable  to  the  baking  industry,  merely  the 
ex  parte  views  of  the  advocates  of  a  particular  thesis. 

The  difference  between  the  Lochner  case  and  the  Or^on  ten- 
hour  law  for  men  case  is  that  the  record  of  evidence  in  the  two 
cases  is  different.  In  the  Oregon  case  the  court  took  notice  of 
the  fact  that  the  data  produced  had  been  authenticated  by 
general  public  acceptance,  so  that  the  court  could  safely  proceed 
on  the  supposition  that  the  investigations  and  data  produced 
were  true. 

(c)  The  only  way  to  meet  the  skepticism  of  the  court  towards 
such  data  as  Mr.  Justice  Brandeis  relied  upon  in  his  dissenting 
opinion  in  the  Washington  Employment  Agency  case,  is  to  build 
up  a  record  of  evidence  in  the  trial  court,  by  witnesses  produced 
for  cross-examination — ^witnesses  who  will  testify  to  the  facts 
and  opinions  upon  which  a  justification  may  be  based,  and  will 
establish  their  conclusions  as  those  which,  if  not  already  generally 
accepted,  are  nevertheless  certain  to  be  accepted.  Such  a  method 
of  putting  in  a  case  for  the  act  challenges  the  opponents  to  pro- 
duce evidence  on  their  side.  If  they  fail  to  do  so  the  basis  is 
laid  for  the  contention  in  the  Supreme  Coiut  that  they  must 
take  the  consequences  of  their  default,  and  that  the  court  can- 
not, in  the  face  of  full  and  uncontroverted  proofs,  ignore  in  the 
particular  case  before  it  facts  and  data  which,  if  true,  show  a 
justification  for  the  legislation  in  question. 

Counsel  seeking  to  justify  an  act  taking  liberty  and  property 
has  these  three  points  to  consider: 

First:  Can  he  rely,  for  the  facts  which  make  the  justification, 
upon  what  the  court  takes  judicial  notice  of  without  any  partic- 
ular data  being  brought  to  its  attention — as  that  liquor  sales, 
gambling,  insanitary  practices,  the  failure  to  use  prophylactic 
health  measiu'es  and  safety  appliances,  are  inimical  to  the  wel- 
fare of  society? 

Second:  If  not,  can  he  stiU  rely  upon  data  which,  when  brought 
to  the  attention  of  the  court,  will  be  effective  because  the  court 
will  recognize  it  as  embodying  generally  accepted  facts  and  con- 
clusions— as  in  the  recent  hours  of  labor  cases? 
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Third:  If  not,  then  counsel  must  build  up  his  case  in  the  trial 
court  by  the  testimony  of  witnesses  subject  to  cross-examination. 
He  must  put  in  evidence  his  data  as  to  facts  and  opinions,  and 
then  authenticate  it  completely  by  testimony  which  will  show 
that  the  conclusions  reached  must  become  generally  accepted, 
and  by  challenging  those  who  appear  against  the  act  to  produce 
any  evidence  to  the  contrary  on  their  side. 


LEGISLATIVE  NOTES  AND  REVIEWS 

EDITED  BY  W.   P.   DODD 
Legislative  Reference  BureaUf  Springfield,  lUinoie 

Absent-voting  Laws,  1917.  Beginning  with  the  Vermont  law  of 
1896,  twenty-four  states,  comprising  not  far  from  one-half  the  popula- 
tion of  continental  United  States,  now  have  legislation  in  force  which 
permits  duly  qualified  electors  to  vote  at  general  or  primary  elections, 
or  both,  outside  of  the  election  precinct  in  which  they  reside. 

There  are  two  main  classes  of  absent-voting  laws;  those  which 
expressly  apply  to  persons  engaged  in  the  military  service  of  the  state 
or  nation;  and  those  which  are  designed  primarily  for  the  benefit  of 
civilians,  although  most  of  them  are  not  in  terms  expressly  restricted 
to  that  class  of  voters.  Only  the  Oklahoma  law  of  1916  and  the  laws 
enacted  in  1917  which  come  in  the  last  division  will  be  considered  here. 

Although  differing  in  details,  these  laws  in  their  general  features 
follow  more  or  less  closely  two  general  t3rpes,  namely,  the  Kansas  and 
the  North  Dakota  types.^  There  are  now  ten  states  with  laws  similar 
to  the  Kansas  act  of  1911'  and  fourteen  states  with  laws  resembUng  the 
North  Dakota  act  of  1913.' 

All  of  the  thirteen  laws  now  under  consideration,^  with  three  excep- 

^  For  summaries  of  absent- voting  legislation  enacted  before  1917,  see  American 
Political  Science  Retnew,  viii,  442,  (1914),  x,  114,  (1916),  xi,  116,  320,  (1917); 
National  Municipal  Review,  in,  733,  (1914);  Ca«e  and  Comment,  xxiii,  35S,  (1916). 

*  Colorado,  Kansas,  Missouri,  New  Mexico,  Nebraska,  Oklahoma,  Oregon, 
Vermont,  Washington,  Wyoming. 

*  Illinois,  Indiana,  Iowa,  Michigan,  Minnesota,  Montana,  North  Carolina, 
North  Dakota,  Ohio,  South  Dakota,  Tennessee,  Texas,  Virginia,  Wisconsin. 

*  Laws  of  Illinois,  60th  General  Assembly,  (1917),  pp.  434  ff.  Laws  of  the  Stats 
of  Indiana,  70th  Regular  Session,  (1917),  pp.  317  ff.  General  Election  Laws  of 
Minnesota,  (1917),  pp.  137  ff.  Laws  of  Montana,  16th  Regtdar  Session,  (1917), 
pp.  352  ff.  Public  Laws  of  North  Carolina,  (1917),  pp.  78  ff.  New  Mexico  Seseian 
Laws,  of  1917,  pp.  956  ff.  Primary  and  General  Election  Laws  of  the  State  of  Okla- 
homa, (1917),  pp.  16  ff.  Election  Laws  of  the  State  of  Ohio,  (1917),  pp.  132  ff.  Laws 
of  South  Dakota,  (1917),  pp.  317  ff.  General  Laws  of  Texas,  S6th  Legislature, 
(1917),  pp.  62  ff .  Session  of  Laws  of  the  StaU  of  Washington,  16th  Session,  (1917), 
pp.  712  ff .  Wisconsin  Session  Laws,  (1917),  pp.  956  ff .  Digest  of  the  Election  Laws 
of  Tennessee,  (1918),  ch.  8. 
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tions — ^New  Mexico,  Oklahoma  and  Washington,  which  follow  the 
Kansas  model — conform  more  or  less  closely  to  the  North  Dakota  type. 
The  laws  of  Illinois,  Indiana,  New  Mexico,  North  Carolina,  Oklahoma, 
Ohio,  Tennessee  and  Texas,  are  entirely  new  enactments;  while  those 
of  Minnesota,  Montana,  South  Dakota,  Washington  and  Wisconsin 
amend  legislation  originally  passed  in  1913  or  1915.  Two  of  the  first 
group,  the  Texas  and  Indiana  laws,  were  passed  as  ''emergency 
measiires.''  •^         t,  ^ 

The  laws  of  Illinois,  Indiana,  and  Minnesota  are  skillfully  drawn  and 
show  some  advance  over  previous  legislation,  especially  in  safeguarding 
the  privilege  of  absent-voting.  In  most  respects  these  three  laws  are 
entitled  to  rank  as  the  b^  examples  of  absent-voting  legislation  thus 
far  enacted.  At  the  otn^  extreme  stands  the  Texas  statute,  deserv- 
ing a  place  among  the  foremost  examples  of  crudely  drawn  legislation, 
both  in  form  and  content.  The  North  Carolina  statute  is  the  briefest 
of  all,  with  the  exception  of  the  Vermont  law  of  1896.  It  is  so  very 
brief  as  apparently  to  leave  much  to  be  [desired  in  respect  to  preventing 
abuses  and  fraudulent  practices  in  connection  with  absent-voting. 

All  of  the  statutes  of  course  confine  the  privilege  of  absent-voting 
to  duly  qualified  electors  who  have  previously  conformed  to  prelim- 
inary registration  requirements  where  they  exist.  Seven  states — 
Illinois,  Indiana,  Montana,  North  Carolina,  Oklahoma,  Texas  and 
Washington — require  the  voter  to  be  absent  from  his  home  county; 
while  in  five  states — Minnesota,  New  Mexico,  Ohio,  South  Dakota  and 
Wisconsin — ^it  is  sufficient  for  the  voter  to  be  absent  from  his  home 
precinct;  and  in  Tennessee  he  may  be  absent  either  from  the  city  or 
<50unty  where  he  is  registered.  New  Mexico  and  Washington  add  the 
requirement  that  the  absent  voter  must  be  more  than  15  and  25  miles, 
respectively,  distant  from  his  precinct. 

Indiana  and  Wisconsin  have  the  distinction  of  being  the  first  states 
to  undertake  to  do  justice  to  the  voter  who  is  detained  at  home  by  sick- 
ness or  physical  disability.  These  states  now  permit  such  persons  to 
vote  in  absentia  if  they  are  unable  to  appear  at  the  polling  place  in  their 
precinct.  The  Indiana  law  also  extends  the  privilege  of  absent-voting 
to  persons  in  quarantine.  Usually  the  absence  must  be  due  to  the 
nature  of  the  voter's  business  or  duties  or  some  unavoidable  cause, 
although  some  states  make  no  discrimination  respecting  the  causes  of 
absenteeism. 

With  respect  to  the  elections  in  which  absent-voting  is  permissible, 
•eight  states — Illinois,  Indiana,  Montana,  North  Carolina,  Ohio,  South 
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Dakota,  Tennessee  and  Wisconsin — extend  it  to  primaries  as  well  as  to 
all  general  and  local  elections;  but  Minnesota  expressly  excludes  pri- 
mary elections.  The  Washington  law  applies  to  the  election  of  national 
and  state  officers  and  to  the  primaries  for  the  nomination  of  candi- 
dates for  such  offices.  The  opening  sections  of  the  loosely  drawn 
Texas  law  make  it  apply  to  ''elections"  without  qualification;  but  in 
the  penal  clause  at  the  end  of  the  act  there  is  a  proviso  that  ''this  act 
shall  apply  to  any  and  all  primary  elections  only." 

In  the  Illinois  and  New  Mexico  laws  the  absent  voter  is  expressly 
permitted  also  to  vote  upon  constitutional  amendments  or  questions  of 
public  policy  submitted  to  the  voters  at  any  election.  In  Minnesota 
he  may  vote  on  questions  submitted  at  "any  county  option  election;" 
and  in  Tennessee  he  may  vote  "at  any  election — ^for  any  piu'pose." 
None  of  the  other  laws  containei  any  express  statement  on  this  point, 
although  the  right  to  vote  on  referenda  seems  in  most  laws  to  be  taken 
for  granted  in  the  provisions  relating  to  the  counting  of  the  ballots 
cast  in  absentia. 

The  preliminary  steps  which  the  absent  voter  must  take  in  order  to 
secure  a  ballot  vary  somewhat  from  state  to  state.  The  Washington 
law  permits  the  absent  voter  to  present  himself  at  any  polling  place 
within  the  state  while  the  polls  are  open  on  election  day.  Upon  the 
production  of  a  certificate  of  his  qualifications  from  the  registration 
officer  of  his  home  precinct  and  signed  by  the  voter,  he  makes  oath 
to  an  affidavit  stating  his  right  to  vote  and  that  this  "election  is  common 
in  its  main  features"  to  both  his  home  precinct  and  this  precinct;  that 
he  has  had  no  opportunity  to  vote  at  home,  that  he  will  be  unable  to  reach 
home  that  day;  that  he  will  lose  his  vote  by  reason  of  his  absence  unless 
permitted  to  vote  in  this  precinct;  and  that  he  has  not  voted  and  will 
not  vote  elsewhere  at  this  election.  The  voter  is  then  given  "an  official 
ballot  taken  from  the  highest  numbers,"  which  he  takes  into  a  voting 
booth  and  marks  the  same  as  any  resident  voter  may,  "except  that 
he  shall  vote  only  for  federal,  United  States  senatorial  and  congressional, 
state  and  legislative  officers,  and  for  which  he  might  vote  in  his  home 
precinct,  or  for  the  nomination  thereof,  and  for  this  purpose  he  may 
write  in  the  names  of  any  candidate  or  candidates  under  the  proper 
headings.  .  .  ."  The  ballot  is  then  sealed  and  returned  to  the  / 
voter's  home  coimty,  where  it  is  not  opened  and  counted  until  the 
canvassing  board  meets  for  the  official  canvass  of  ballots  cast  in  the 
regular  way.  In  order  to  be  counted  the  ballot  must  have  been  re- 
ceived by  the  county  auditor  within  six  days  from  the  date  of  the 
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election  or  primary.  The  provisions  of  the  New  Mexico  and  Oklahoma 
laws  are  not  essentially  different  from  the  foregoing. 

All  the  other  laws  of  1917  are  of  the  North  Dakota  t3rpe  and  provide 
some  means  whereby  the  voter  who  expects  to  be  absent  from  his  home 
precinct  or  county  may  obtain  a  ballot  in  advance  of  the  day  of  election 
and  have  it  cowited  by  the  polling  officers  in  his  home  precinct  on 
election  day  along  with  ballots  cast  in  the  usual  way. 

In  only  three  states,  Illinois,  Minnesota  and  Tennessee,  are  elec- 
tion officials  required  to  furnish  the  voters  with  a  circular  of  instruc- 
tions how  to  obtain  and  cast  a  valid  absent  voter's  ballot,  a  provision 
which  deserves  universal  adoption. 

Application  for  a  ballot  may  be  made  either  by  mail  or  in  person, 
except  in  Texas  where  the  voter  must  apply  in  person  not  more  than 
ten  nor  less  than  three  days  before  the  election.  If  made  by  mail, 
the  application  must  be  made  not  more  than  thirty  da3n3  nor  less  than 
seven  days  before  the  election  in  Minnesota;  not  more  than  thirty 
nor  less  than  three  dsys  before  in  Ohio;  not  more  than  fifteen  nor  less 
than  three  days  before  in  Illinois;  not  more  than  twenty  nor  less  than 
three  days  in  Wisconsin;  within  thirty  days  preceding  the  election  in 
Montana;  not  more  than  thirty  nor  less  than  two  da3rs  before  in  Indiana; 
in  South  Dakota  at  any  time  after  the  delivery  of  the  ballots  to  the 
officers  charged  with  their  distribution  to  the  precincts;  while  in  North 
Carolina  no  time  is  specified.  In  Tennessee  the  application  must  be 
in  writing,  and  made  not  less  than  ten  nor  more  than  thirty  days 
before  the  election,  when  the  applicant  is  within  the  confines  of  the 
United  States;  if  outside,  then  not  less  than  thirty  nor  more  than 
ninety  days. 

If  the  application  is  made  in  person,  it  must  be  made  not  less  than  one 
day  before  election  in  Wisconsin;  and  not  more  than  ten  days  nor  less 
than  one  ''secular  day"  before  election  in  Indiana;  and  not  more  than 
ten  nor  less  than  three  secular  days  before  in  Illinois.  In  other  states 
apparently  the  same  time  limit  appUes  to  personal  appUcations  as  to 
those  by  mail.  The  Montana  and  Indiana  laws  expressly  declare  that 
no  elector  shall  be  entitled  to  receive  an  absent  voter's  ballot  on  election 
day. 

The  application  is  always  made  to  the  official  or  board  charged  with 
the  preparation  or  distribution  of  the  ballots  to  precinct  polling  places, 
the  county  clerk,  county  auditor,  clerk  of  the  circuit  court  of  the  county 
(Indiana) ;  or,  in  the  case  of  local  elections  usually  to  the  city  or  town 
clerk  or  board  of  election  commissioners. 
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A  formal  application  blank  is  provided,  and  a  small  fee  sufficient  to 
cover  the  postage  charges  and  a  part  of  any  extra  expense  connected 
with  the  absent-voting  system  is  exacted  of  the  applicant  in  Minnesota, 
Montana  and  North  Carolina.  The  Ohio  law,  on  the  other  hand,  ex- 
pressly states  that  no  fee  other  than  postage  charges  shall  be  required. 
If  the  application  is  for  a  primary  ballot,  the  voter  is  required  in  Ilh- 
nois  and  Indiana  to  state  the  name  of  the  party  to  which  he  belongs; 
and  in  the  latter  state  he  is  required  to  swear  that  ''at  the  last  general 
election  he  voted  for  a  majority  of  the  candidates  of  such  party."  In 
Texas,  at  the  time  of  his  personal  application,  the  voter  must  present 
his  tax  receipt  or  evidence  of  tax  exemption.  In  South  Dakota  the 
appUcant  is  required  to  sign  duplicate  identification  sUps,  one  of  which 
is  given  to  the  applicant  to  be  returned  with  his  ballot,  the  other  being 
sent  to  the  superintendent  of  the  election  board  in  his  home  precinct 
for  purposes  of  comparison  when  the  ballot  and  the  first  sUp  are  returned 
for  checking  and  coimting.  In  Illinois,  Indiana  and  Wisconsin  the  voter 
has  to  swear  that  he  will  return  the  ballot  on  or  before  the  day  of  election. 

When  the  voter  applies  for  a  ballot,  every  state,  except  North  Carolina 
and  Tennessee,  requires  a  sworn  statement  setting  forth  the  voter's 
residence  and  right  to  vote.  In  Illinois,  Indiana  and  Wisconsin  the 
nature  of  the  voter's  business  and  the  reason  for  his  absence  must  also 
be  stated.  This  affidavit  is  signed  by  the  applicant  himself,  except 
in  Montana  where  the  affidavit  is  made  by  two  voters  who  know  the 
applicant  to  be  a  resident  of  the  precinct.  In  North  Carolina  the 
appUcant  merely  signs  a  certificate  as  to  his  own  qualifications;  and  in 
Tennessee  the  official  to  whom  the  application  is  made  must  satisfy 
himself  that  the  apphcant  is  entitled  to  vote.  In  the  case  of  sick  or 
disabled  voters  in  Wisconsin,  ''a  certificate  of  a  duly  licensed  ph3n3ician 
as  to  such  sickness  or  disability"  must  be  attached  to  the  appUcation,  a 
wise  precaution  which  is  omitted  from  the  otherwise  carefully  drawn 
Indiana  law. 

The  application  blank  with  the  accompanying  affidavit  or  certificate 
(in  Texas,  the  tax  receipt  or  evidence  of  exemption)  is  preserved  by  the 
issuing  official  until  the  ballot  has  been  marked  by  the  voter  and 
returned  to  him  in  a  sealed  envelope.  The  application  and  unopened 
ballot  envelope  are  then  sent  by  mail,  or  delivered  by  the  official,  in 
person  or  by  his  duly  deputised  agent,  to  the  election  officials  in  the 
voter's  home  precinct. 

Having  complied  with  all  the  formalities  connected  with  the  applica- 
tion, the  voter  becomes  entitled  to  receive  an  official  absent  voter' » 
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ballot.  The  North  Dakota  requirement  that  this  ballot  shall  be  on 
tinted  paper,  which  makes  identification  possible  wherever  there  is 
only  one  such  ballot  in  a  precinct,  has  not  seemed  to  commend  itself 
to  the  legislators  of  any  other  state.  The  Indiana  law  expressly  states 
that  these  ballots  shall  be  "of  the  regular  official  ballots  to  be  used  at 
such  election/'  and  again,  that  ''absent  voter's  ballots  shall  be  in  all 
respects  like  other  balloits."  Montana  has  a  similar  provision,  and  this 
seems  to  be  the  implication  of  the  laws  in  the  other  states  imder  con- 
sideration. In  Minnesota  and  South  Dakota  the  ballot  may  be  sent  to 
any  address  which  the  voter  designates  in  his  application.  In  Indiana, 
before  mailing  or  delivering  the  ballot  to  the  voter,  the  clerk  issuing  it  is 
required  to  affix  his  official  seal  and  place  his  signature  on  the  back 
and  near  the  lower  left  hand  comer,  leaving  sufficient  space  on  the 
margin  for  the  initials  of  the  poll  clerks.  In  Montana  the  numbered 
stub  must  not  be  detached  from  the  ballot  until  it  is  about  to  be  placed 
in  the  ballot  box. 

Along  with  the  ballots  the  official  charged  with  their  distribution  is 
required  in  all  these  laws  to  provide  two  envelopes,  one  usually  called 
the  ballot  envelope  and  the  other  the  carrier  envelope.  The  ballot 
envelope  has  printed  on  its  face  the  name,  title  and  address  of  the  official 
to  whom  the  ballot  is  to  be  returned  after  it  has  been  marked  by  the 
voter.  On  the  back  of  this  ballot  envelope  there  is  generally  printed 
an  affidavit  corresponding  very  closely  to  the  affidavit  or  certificate 
filed  in  connection  with  the  voter's  application  for  a  ballot.  Under- 
neath this  affidavit  is  printed  the  jurat  or  certificate  of  the  magistrate 
before  whom  the  affidavit  is  executed  and  the  ballot  is  marked. 

Having  received  his  ballot  and  envelopes  from  the  county  clerk  of 
his  home  coimty,  the  Texas  voter  is  required  to  mark  his  ballot  "then 
and  there"  in  the  presence  of  that  official.  In  Illinois,  Indiana  and 
Montana  the  ballot  may  apparently  be  marked  at  any  time  before 
election  day;  but  in  South  Dakota  it  may  not  be  maijiced  more  than  five 
days  before  the  election.  In  Minnesota  the  marking  may  be  done  any 
time  after  receipt  of  the  ballot,  but  so  as  to  arrive  at  the  home  voting . 
place  on  or  before  election  day;  otherwise  it  will  not  be  counted. 

As  regards  the  place  where  the  absent  voter  may  cast  his  ballot,  the 
laws  of  Illinois,  Indiana,  North  Carolina  and  South  Dakota  specify  no 
place  outside  the  home  county  or  precinct,  and  apparently  the  ballot 
might  legally  be  counted  if  marked  in  some  other  state.  The  Texas 
provision  mentioned  above  apparently  restricts  the  place  of  marking 
to  the  office  of  the  county  clerk  of  the  voter's  home  county.    Thus  far, 
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only  Tennessee  has  followed  the  example  of  Virgima  (1916)  and  author- 
ized absent-voting  in  practically  any  part  of  the  world,  although 
Montana  and  Minnesota  are  nearly  as  generous.  Minnesota  now 
permits  absent-voting  "at  any  place  within  the  territorial  jurisdiction 
of  the  United  States,  exclusive  of  Alaska  and  the  so-called  island  pos- 
sessions of  the  United  States;"  while  Montana  authorizes  it  ''at  any 
place  in  the  State  of  Montana  or  in  any  State  or  Territory  of  the  United 
States."  Montana  and  Indiana  also  permit  expectant  absentees  to 
mark  their  ballots  before  they  leave  their  home  county. 

The  official  before  whom  the  voter  may  mark  his  ballot  and  sub- 
scribe to  the  affidavit  on  the  ballot  envelope  is  usually  any  officer  author- 
ized by  law  to  administer  oaths  and  having  an  official  seal.  Most  laws 
are  silent  upon  the  point  whether  this  official  must  be  one  residing  within 
the  voter's  state;  but  nothing  in  the  context  of  most  of  these  laws 
appears  to  prevent  marking  the  ballot  outside  the  voter's  own  state, 
and  the  Ohio  and  Montana  laws,  expressly  authorize  such  extra-state 
voting.  In  the  Mont^a  law,  if  the  ballot  is  marked  outside  of  the  state, 
it  must  be  done  before  any  officer  authorized  by  the  law  of  Montana  to 
take  the  acknowledgment  of  instruments  outside  of  that  state.  In 
Texas  the  marking  must  be  done  in  the  presence  of  the  county  clerk  of 
the  voter's  county;  and,  under  the  Minnesota  law,  before  any  county, 
village  or  city  officer  having  an  official  seal;  or,  if  outside  the  state,  be- 
fore any  United  States  postmaster  or  assistant  postmaster,  in  which 
case  the  postmaster's  signatiu^e  must  be  authenticated  by  the  cancella- 
tion stamp  of  his  office.  It  is  expressly  stated  in  the  Minnesota  law 
that  postmasters  are  not  bound  to  act  in  the  foregoing  capacity,  but 
that  if  they  do  so  act,  they  do  so  only  as  a  favor.  Under  the  Tennessee 
law,  if  a  civilian  voter  is  outside  the  limits  of  the  United  States,  i)BA 
marking  must  be  done  before  an  American  consul,  or  his  assistant;  if 
the  voter  is  in  the  army  or  navy,  the  marking  must  be  done  before 
his  conunanding  officer,  or  some  other  officer  duly  delegated  by  him. 

To  this  officer,  whoever  he  happens  to  be,  the  voter  is  in  each  in- 
stance required  to  exhibit  his  absent  voter's  ballot  unmarked,  and  then 
in  the  presence  of  the  officer  and  of  no  other  person,  and  in  Texas 
''without  assistance  or  suggestions  from  any  other  person,"  he  marks 
the  ballot,  but  so  that  the  officer  may  not  see  or  know  for  whom  he 
votes.  The  Tennessee  law  makes  this  secrecy  optional  with  the  voter. 
He  then  folds  the  ballot  so  as  to  conceal  the  marks,  places  it  folded 
in  the  ballot  envelope  which  he  seals,  and  signs  the  affidavit  or  cer- 
tificate printed  on  the  back  of  the  ballot  envelope.    The  officer,  or 
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transmitted  to  the  precinct  officials  apart  from  the  ballots.  In  order  to 
facilitate  the  dehvery  of  the  ballots  arriving  through  the  mails,  the 
Minnesota  law  makes  it  the  duty  of  the  city  clerk  of  every  city  having 
more  than  two  voting  precincts  to  furnish  the  postmaster  at  least  two 
days  before  the  day  of  elections  a  certified  tabulated  list  of  the  polling 
places  in  each  district  in  the  city,  giving  location  by  street  and  number. 

In  Texas  the  county  clerk  is  required  to  forward  the  absent  voter's 
ballots  to  the  precincts  on  the  second  day  prior  to  election.  In  Illinois 
they  must  reach  the  issuing  officer  ''in  sufficient  time  to  be  delivered 
.  .  .  to  the  proper  polling  place  before  the  closing  of  the  polls  on  the 
day  of  election/'  and  a  similar  provision  is  found  in  Indiana.  In 
Minnesota  apparently  only  the  ballots  which  are  delivered  to  the 
precinct  officials  by  the  post  office  employees  on  the  day  of  election  are 
to  be  counted.  The  Illinois  law  is  the  only  one  to  make  any  pro- 
vision for  ballots  received  too  late  to  be  counted :  the  hour  of  receipt  is 
to  be  endorsed  on  the  envelope  which,  with  its  contents  unopened, 
is  to  be  kept  as  long  as  the  law  requires  the  keeping  of  ballots  used  at  the 
election,  and  then  is  to  be  destroyed  along  with  them. 

The  rules  governing  the  acceptance,  rejection  and  counting  of  bal- 
lots are  in  the  main  substantially  those  appearing  in  the  North  Dakota 
law  of  1913,  previously  described  in  these  pages,  with  a  few  noteworthy 
variations.  In  Ohio,  for  example,  the  ballot  envelopes  are  to  be  opened 
''as  soon  as  the  polls  open  on  the  morning  of  election  day."  In  Illinois 
and  Tennessee  the  opening  is  not  to  take  place  until  after  the  closing  of 
the  polls,  and  a  similar  rule  is  found  in  Minnesota.  In  Texas  the  ballot 
envelopes  are  to  be  opened  between  2  and  3  p.m.  of  the  day  of  election, 
after  a  public  announcement  by  the  presiding  election  judge  that  the 
ballot  of  an  absent  voter,  naming  him  in  each  case,  is  proposed  to  be 
cast,  at  which  time  the  vote  may  be  challenged.  In  Indiana  and  Minne- 
sota the  poll  clerks  are  required  to  initial  the  absent  voter's  ballot  in  the 
same  manner  as  other  ballots  before  depositing  them  in  the  ballot  box. 
In  Montana  before  the  ballot  may  be  deposited  in  the  box,  the  number 
of  the  stub  attached  to  the  ballot  must  be  noted  and  the  stub  detached. 
If  the  stub  is  found  already  detached  when  the  envelope  is  opened, 
the  ballot  must  be  rejected.  In  North  Carolina  the  ballots  sent  by  mail 
are  to  be  opened  at  3  p.m.  on  the  day  of  election.  In  Indiana,  Montana 
and  Wisconsin,  the  ballot  envelopes  may  be  opened  at  any  time  between 
the  opening  and  the  closing  of  the  polls,  and  this  is  the  provision  most 
commonly  found  in  such  laws. 

All  but  three  of  the  states  (South  Dakota,  Tennessee  and  Montana) 
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make  provision  for  challenging  an  absent  voter's  right  to  have  his 
ballot  counted.  In  Indiana  the  challengers  at  the  polls  must  be  notified 
before  any  such  ballot  is  deposited  in  the  box  in  order  to  give  opportu- 
nity for  a  challenge.  In  Illinois,  if  the  chaUenge  is  sustained,  a  notice 
must  be  sent  by  mail  by  the  election  judges  to  the  absent  voter's  place 
of  residence.  Challenges  are  to  be  heard  and  decided  by  the  regular 
polling  officers  exactly  as  if  the  voter  had  attempted  to  vote  in  person, 
except  in  New  Mexico  and  Washington,  where  the  challenge  is  made 
before,  and  heard  and  determined  by,  the  county  board  of  canvassers. 

In  case  an  absent  voter  dies  after  having  marked  and  mailed  his 
ballot  and  the  fact  of  his  death — "before  the  opening  of  the  polls,'' 
in  Illinois — ^is  proved  to  the  satisfaction  of  the  polling  officers  before 
the  ballot  has  been  deposited  in  the  ballot  box,  the  ballot  must  be  re- 
jected in  Illinois,  Indiana  and  Wisconsin;  but  if  the  fact  of  death  has 
not  become  known  or  has  not  be^n  established,  the  counting  of  such  a 
ballot  will  not  be  sufficient  to  invalidate  the  election.  The  other  laws 
contain  no  provision  on  this  point. 

The  Minnesota  law  expressly  states  that  no  person  who  has  voted  by 
mail  shall  be  permitted  thereafter  to  vote  in  person  at  the  same  election. 
,  Indiana  and  Montana,  on  the  other  hand,  make  provision  for  the  possible 
return  of  the  voter  to  his  precinct  in  time  to  cast  his  vote  in  person. 
Indiana  permits  the  absent  voter  who  returns  to  his  precinct  to  vote 
in  person  although  a  ballot  may  have  been  sent  or  delivered  to  him, 
provided  he  returns  the  ballot  or  has  not  availed  himself  of  the  privileges 
of  an  absent  voter.  If  he  has  marked  and  sent  in  an  absent  voter's 
ballot  which  has  been  marked  by  the  polling  officials  ''rejected  as  de- 
fective," he  may  appear  in  person  and  have  "the  same  right  to  vote 
as  any  other  voter  voting  in  person."  Furthermore,  if  an  absentee  has 
marked  his  ballot  under  this  law  and  afterwards  returns  to  his  precinct 
before  his  ballot  has  been  deposited  in  the  box,  he  may,  if  he  so  desires, 
have  his  ballot  envelope  opened  in  his  presence  and  the  ballot  deposited 
in  the  box.  Or  he  may  ask  for  a  new  ballot,  in  which  case  the  ballot 
envelope  shall  not  b^  opened,  but  is  to  be  preserved  with  the  defective 
ballots  with  the  endorsement,  ''unopened  because  voter  appeared  and 
voted  in  person."  A  provision  similar  to  this  last  is  also  found  in  the 
Montana  law,  but  this  law  goes  further  and  makes  it  the  duty  of  a 
returning  voter  to  go  to  his  polling  place  and  present  himself  to  the 
judges  of  election  there;  and  if  he  willfully  neglects  so  to  do,  he  is  to  be 
deemed  guilty  of  a  misdemeanor  and  punished  by  fine  or  imprisonment 
or  both. 
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Appropriate  penalties  for  infractions  of  the  absent-voting  law,  for 
false  swearing  and  other  fraudulent  practices  appear  in  most  of  these 
laws.  Both  Indiana  and  Illinois  make  punishable  by  fine  or  imprison- 
ment willful  neglect  or  refusal  to  cast  or  return  an  absent  voter's  ballot; 
and  Montana  makes  pimishable  any  o£fense  committed  outside  of  the 
state  which  would  have  been  punishable  as  a  violation  of  the  act  if 
conunitted  within  the  state. 

In  conclusion,  one  feature  of  the  Ohio  law,  believed  to  be  unique, 
deserves  mention.  Special  provision  is  made  for  taking  the  votes  of 
students  attending  colleges,  universities  or  other  institutions  of  learn- 
ing which  are  located  in  some  county  other  than  that  which  constitutes 
the  student's  legal  residence.  In  the  coimty  where  the  institution  is 
located  the  student  is  not  permitted  to  vote  in  person,  ''imless  he  shall 
have  the  intention  of  continuing  to  reside  in  such  county  .  .  . 
when  he  shaU  have  ceased  to  attend  such  institution."  Whenever 
there  are  voters  at  such  institutions  who  desire  to  vote  at  any  election 
at  which  they  are  eligible  to  vote  in  their  home  precinct,  the  president 
of  the  institution,  or  "any  three  such  persons  who  are  desirous  to  so 
vote,"  may  in  writing  request  the  board  of  deputy  state  supervisors  of 
elections  of  the  county  in  which  the  institution  is  located  to  cause  some 
officer  or  member  of  that  board  to  visit  the  institution  on  a  day  fixed 
by  the  board,  not  more  than  twenty  nor  less  than  five  days  before  the 
election.  On  that  day  the  official  designated  shall  "attend  at  the 
institution  in  a  room  to  be  fiumished  by  the  president,"  and  during 
stated  hours  he  is  to  administer  oaths,  certify  to  affidavits  and  "receive 
and  receipt  for  any  absent  voter's  ballots  .  .  .  from  any  persons 
in  attendance  at  such  institution  who  may  be  desirous  of  availing 
themselves  of  the  provisions  of  this  act." 

P.  ORBfAN  Ray. 

Northwestern  University. 

Reform  of  Legislative  Procedure  in  Nebraska.  The  initiative  of 
the  reform  came  from  the  Nebraska  legislative  reference  bureau. 
The  leader  and  champion  of  the  reform  was  Representative  J.  N.  Nor- 
ton of  Polk  County. 

Nebraska  was  afflicted  with  a  costly,  antiquated  and  stupid  legis- 
lative procedure,  inherited  through  fifty  years  of  spoils  politics  and 
fetiched  tradition.  Bills  were  enrolled  and  engrossed  with  pen  and 
ink,  committee  meetings  transacted  important  business  at  midnight 
hours,  bills  were  introduced  in  a  multitude  of  illegal  and  ungrammatical 
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fonns.  Four  to  five  times  the  number  of  necessary  employees  were 
placed  upon  the  pay  roll.  Important  bills  had  been  stolen  from  the 
files  at  some  sessions.  Errors  of  great  magnitude  had  been  made  in 
the  enactment  of  laws.  Trading  and  logrolling  had  become  a  regular 
feature  of  legislative  sessions. 

On  April  16,  1913,  a  preamble  and  resolutions  reciting  these  facts 
were  introduced  by  Representative  Norton  of  Polk  and  unanimously 
adopted  the  same  day  in  house  and  senate.  The  resolutions  provided 
for  a  committee  of  three  each  from  the  house  and  senate  which  should 
meet  after  adjournment,  and  with  the  aid  of  the  legislative  reference 
bureau  make  a  thorough  study  of  legislative  methods  and  report  its 
recommendation  to  the  next  session  of  the  legislature.  Five  hundred 
dollars  was  appropriated  for  expenses. 

The  joint  committee  held  a  series  of  meetings,  selected  the  director 
of  the  reference  bureau  as  its  secretary  and  made  a  unanimous  report 
of  forty-eight  pages  to  the  legislature  of  1915,  known  as  bulletin  no.  4 
of  the  Nebraska  legislative  reference  bureau,  issued  in  May,  1914. 

Leaders  in  the  political  parties  presented  the  main  points  in  this 
printed  report  to  the  state  conventions  of  1914  and  secured  platform 
declarations  in  their  favor.  Many  legislative  candidates  pledged 
themselves  to  these  reforms. 

When  the  legislature  of  1915  met,  the  house  adopted  the  principal 
features  of  the  reform  program.  The  senate  adopted  it  in  part.  There 
were  objections  from  spoilsmen  and  reactionaries,  but  the  main  points 
of  unproved  enrollment  and  engrossment  by  typewriter,  economy  in 
employees,  daylight  committee  meetings  and  some  other  points  were 
established. 

When  the  legislature  of  1917  assembled  it  was  resolved  to  con- 
centrate effort  upon  the  weakest  point  in  the  legislative  procedure  of 
Nebraska  as  well  as  other  American  states.  Competent  bill  drafting 
and  thorough  revision  of  bills  before  introduction  was  that  point.  In 
this  again  the  house  responded  to  the  reform  movement,  while  the  senate 
lingered  behind.  In  the  house  a  committee  was  appointed  consisting 
of  the  speaker,  the  chief  clerk  and  the  director  of  the  reference  bureau 
with  authority  to  revise  bills  after  first  reading  and  before  second  read- 
ing and  printing,  correcting  bad  form  and  making  other  changes  with  the 
consent  of  the  introducer  of  the  bill.  The  final  report  of  this  committee 
showed  that  out  of  803  house  bills  114  were  foimd  defective,  or  14  per 
cent.  The  report  further  found  that  out  of  331  senate  bills  137  were 
defective,  or  41  per  cent.    The  examination  of  senate  bills  was.  made 
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for  the  purpose  of  ascertaining  how  far  the  senate  bills  needed  revision, 
the  senate  having  failed  to  adopt  a  resolution  similar  to  that  adopted 
in  the  house.  The  legislative  reference  biu'eau  drafted  about  60  per 
cent  of  all  the  bills  introduced,  but  a  considerably  larger  per  cent  of 
house  bills  than  senate  bills. 

The  important  features  of  legislative  reform  recommended  by  the 
joint  committee  and  adopted  by  the  legislature  of  1915  include  the 
following:^ 

A.  Bills. 

1.  Printed  form  changed  from  8^  by  14  to  8^  by  11,  with  material 
increase  of  printed  matter  on  each  page. 

2.  Amendatory  bills  printed  to  show  new  matter  proposed,  old  matter 
omitted  and  old  matter  retained. 

3.  Enrolling  and  engrossing  done  by  typewriter  instead  of  pen  and 
ink. 

4.  Free  bill  drafting  and  better  conveniences  for  drafting  bureau  of 
legislative  reference  bureau. 

5.  Introduction  of  bills  by  members  willing  to  defend  them  and 
favorable  reports  on  bills  only  when  majority  of  the  committee  are 
willing  to  defend  them. 

The  efifect  of  the  above  changes  has  been  to  increase  very  greatly 
the  convenience  and  accuracy  of  legislative  work  and  greatly  decrease 
its  cost. 

B.  Publications. 

1.  Daily  printed  journal  adopted  by  the  house,  rejected  by  the 
senate. 

2.  Cumulative  and  final  indexes  of  bills  were  prepared  and  published 
during  the  session  by  the  legislative  reference  bureau. 

The  index  of  bills  is  the  most  popular  public  document  during  the 
legislative  session,  saving  days  of  time  for  the  members  and  the  public. 

C.  Committees. 

1.  Committees  were  reduced  as  foUows: 

Senate,  42  committees  with  255  members  to  28  committees  with  168 
members;  house,  47  committees  with  496  members,  to  30  committees 
with  248  members. 

^  In  summarizing  the  procedural  changes  and  their  results  use  is  made  of  the 
statement  prepared  by  M3rrtle  Keegan  Mason  for  bulletin  no.  12  of  the  Nebraska 
legislative  reference  bureau.  This  bulletin  is  now  in  the  hands  of  Congress- 
man Reavis  of  the  First  Nebraska  DiUriot  for  publication  as  a  United  States 
document. 
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2.  Committee  meetings  set  daily  in  the  house  from  3  to  6  p.m.; 
in  the  senate,  all  Thursday  afternoon  and  from  4  p.m.  on  other  legis- 
lative days. 

3.  Committee  schedules  were  arranged  and  printed  so  as  to  permit 
full  attendance  at  committee  meetings  with  no  conflicts. 

4.  Records  kept  in  committee  meetings,  and  in  the  house  this  record 
made  a  part  of  each  report  on  bills  and  printed  in  journal. 

5.  Final  action  upon  bills  taken  only  in  regular  daylight  hours  of 
committee  meetings. 

Without  any  known  exception  all  the  members  of  the  senate  and  house 
familiar  with  the  old  committee  methods  and  with  the  new  are  iman- 
imous  in  expression  of  approval  for  these  changes  in  committee  work. 

D.  Employees. 

1.  The  senate  reduced  its  employees  from  71  to  50.  The  house  re- 
duced from  71  to  33.  The  saving  by  the  senate  in  employees'  wages 
over  the  preceding  session  was  $6,698.60.  The  saving  by  the  house  was 
$19,618.16,  a  total  saving  of  $26,316.76. 

2.  A  check  established  on  overtime  and  extra  pay  of  employees. 

3.  A  strong  committee  on  employees  in  the  house  proved  effective 
in  securing  better  efficiency  and  economy. 

The  hardest  point  to  establish  and  maintain  in  any  public  reform  is 
that  of  service  as  the  sole  requisite  for  a  place  on  the  pay  roll.  It  is 
agreed  by  practically  all  the  members  of  the  legislature  that  the  work  is 
done  fully  as  well  now  as  when  there  were  two  or  three  times  as  many 
persons  on  the  pay  roll.  The  adoption  of  the  reform  report  by  the 
house  and  its  partial  adoption  by  the  senate  have  established  a  new 
standard  and  tradition  respecting  legislative  work.  The  mere  saving 
in  cash  is  worth  all  the  fight,  and  the  saving  in  sense  of  general  re- 
sponsibility for  honest  government  is  still  greater. 

In  addition  to  the  above  program  of  reform  in  legislative  procedure 
the  joint  committee  report  recommended  a  budget  law,  a  civil  service 
law,  an  efficiency  survey,  consolidation  of  offices  and  a  single  house 
legislature.  The  legislature  of  1915  passed  a  budget  law  making  the 
governor  chief  budget  officer  and  requiring  the  auditor  to  tabulate 
quarterly  and  give  to  the  press  a  brief  statement  of  the  state  expenses 
with  comparisons.  The  present  auditor  has  set  a  new  standard  under 
this  law  by  presenting  a  clear  and  intelligible  statement  of  the  state 
expenditure  suitable  for  popular  understanding.  Some  improvement 
has  been  made  by  the  governor's  budget,  but  as  yet  no  thorough  study 
as  contemplated  by  the  act. 
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An  efficiency  survey  act  was  passed  by  the  legislatiu-e  of  1915  and 
vetoed  by  the  governor.  A  few  consolidations  of  state  departments 
have  been  made.  A  general  civil  service  law  for  state  employees  has 
failed  in  the  legislature,  but  the  state  board  of  control  has  made  great 
progress  in  placing  the  sixteen  state  institutions  under  its  charge  upon 
a  civil  service  basis. 

Sentiment  for  the  single  house  legislature  is  growing  rapidly  in 
Nebraska.  The  last  two  or  three  state  senates  have  converted  thou- 
sands of  voters  to  the  proposition.  The  Farmers  Cooperative  and 
Educational  Union  with  a  membership  of  35,000  in  the  state  imani- 
mously  approved  the  abolition  of  the  state  senate  at  its  state  convention 
January,  1918. 

At  the  November  election  of  this  year  Nebraska  voters  will  cast 
their  ballots  for  and  against  a  constitutional  convention,  with  good 
prospects  for  the  convention. 

The  legislature  of  1917  held  the  groimd  won  by  that  of  1915  in  the 
matter  of  legislative  procedure,  and  made  a  gain  in  the  direction  of 
revision  of  bills. 

Addison  E.  Sheldon. 

Director  Nebraska  Legislative  Reference  Bureau. 


Pensions  for  Public  Employees.  In  recent  years  there  has  been  much 
legislation  relating  to  pension  systems  for  pubUc  employees.  The  pen- 
sion systems  established  by  such  legislation  have,  with  but  few  excep- 
tions, been  financially  unsound  in  that  no  adequate  provision  has  been 
made  to  procure  or  accumulate  the  funds  necessary  to  pay  the  proposed 
pensions,  nor  has  there  been  a  general  appreciation  of  the  enormous 
ultimate  cost  of  the  pension  systems  created. 

Although  at  their  latest  sessions,  a  number  of  states  (including  Cal- 
ifornia, Colorado,  Illinois,  Minnesota,  Nebraska,  New  Jersey,  and  New 
York)  enacted  further  legislation  of  the  same  general  character  as 
that  just  described,  there  were  passed  in  1917  a  few  laws  that  represent 
distinct  advances  in  the  direction  of  sound  pension  plans.  Thus,  the 
act  of  the  New  York  legislature  relating  to  the  teachers'  retirement 
fund  of  New  York  City  and  the  act  of  the  Pennsylvania  legislature  es- 
tablishing a  pubUc  school  employees  retirement  system  for  the  state  of 
Pennsylvania  provide  pension  systems  that  promise  to  be  permanent 
institutions.  These  systems  are  so  constructed  that  the  payment  of 
the  retiring  allowances  is  to  be  made  under  careful  actuarial  super- 
vision, of  such  a  nature  that  fimds  are  provided  for  all  the  pensions 
promised. 
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Under  each  of  these  systems  the  retiring  employee  receives  a  retiring 
allowance  consisting  of  two  parts,  designated  in  the  New  York  law 
as  "annuity''  and  "pension."  By  this  usage  of  the  terms  annuity  and 
pension,  it  is  understood  that  the  annuity  is  derived  from  the  contribu- 
tions of  the  employee  while  the  pension  is  from  contributions  of  em- 
ployer. In  the  Pennsylvania  law,  the  same  distinction  is  reaUy  made 
by  calling  one  part  "a  teachers'  annuity"  and  the  other  part  a  "state 
annuity."  A  distinction  of  this  kind  was  also  made  in  the  1913  law  of 
Massachusetts  creating  a  pension  ssrstem  for  teachers.  The  recent  New 
York  and  Pennsylvania  laws,  like  the  Massachusetts  law  of  1913,  keep 
individual  accounts,  showing  the  contributions  of  each  employee  and 
the  accumulations  of  his  funds  from  interest  earnings.  These  accumu- 
lations are  a  savings  fund  with  which  an  annuity  is  procured  at  the 
time  of  retirement.  The  New  York  and  Pennsylvania  laws  require 
payments  by  the  employer  into  a  contingent  reserve  fund  so  as  to 
make  the  necessary  funds  available  at  the  time  of  retirement  to  pay 
the  pensions  promised  from  contributions  of  the  employer.  Moreover, 
the  city  of  New  York  in  the  case  of  New  York  teachers,  and  the  state 
of  Pennsylvania  in  the  case  of  its  school  employees,  guarantee  4  per 
cent  interest  compoimded  annually  on  all  funds  contributed  by  the 
employees.  They  further  guarantee  the  payment  of  the  pensions  ac- 
cording to  the  provisions  of  the  acts  by  stating  explicitly  in  the  laws 
that  the  payment  of  these  retiring  aUowances  is  made  in  the  one 
case  an  obligation  of  the  city  of  New  York,  and  in  the  other  case  an 
obligation  of  the  state  of  Pennsylvania. 

In  starting  a  pension  system  on  a  reserve  fund  basis,  great  difficulty 
arises  from  the  fact  that  no  funds  are  available  on  behalf  of  present 
employees.  The  situation  would  be  very  much  easier  to  deal  with  if 
we  had  to  consider  only  new  entrants  into  the  service.  It  is  interest- 
ing to  note  that  the  city  of  New  York  is  to  pay  $1,000,000  annually 
into  the  fimd  on  account  of  present  teachers,  imtil  the  fund  is  in  a  sat- 
isfactory condition  as  shown  by  actuarial  valuation.  Similarly,  on  ac- 
coimt  of  the  present  school  employees  of  Pennsylvania  the  state  is  to 
pay  semi-annually  into  the  fund  an  amount  equal  to  2.8  per  cent  of  the 
total  compensation  paid  to  all  contributors  for  service  during  the  pre- 
ceding school  year,  and  in  every  case  an  amount  at  least  3  per  cent 
greater  than  the  second  preceding  semi-annual  payment.  This  is  to 
be  continued  until  the  accumulated  reserve  is  adequate,  when  added 
to  future  contributions,  to  meet  future  demands  on  the  funds.  These 
plans  of  the  state  of  Pennsylvania  and  of  New  York  City  put  the  pen- 
sion systems  on  a  basis  analogous  to  legal  reserve  life  insurance.  The 
plans  appear  on  first  reading  to  be  unnecessarily  complex,  but  it  should 
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be  said  in  this  connection  that  very  often  what  appear  to  be  simple 
provisions  are  actuarially  impractical,  whereas  the  statement  that  is 
most  satisfactory  and  convenient  for  practical  operation  on  an  actuarial 
basis  may  require  for  precision  a  rather  complex  phraseology. 

It  is  the  aim  in  the  law  for  New  York  City  teachers  to  provide  at  the 
age  of  65,  or  after  35  years  of  service,  a  retiring  allowance  of  about  one- 
half  the  average  salary,  and  to  provide  that  one-half  of  this  retiring 
allowance  is  an  annuity  purchased  with  the  accumulated  contributions 
of  the  teacher,  and  the  other  half  is  to  be  the  pension  paid  from  con- 
tributions by  the  city.  There  is,  however,  some  flexibility  to  the 
amount  of  the  annuity,  as  the  accumulated  contributions  depend  on  the 
salary  experiences  of  particular  men.  The  practical  result  is  that  the 
amount  of  the  annuity  is  simply  the  actuarial  equivalent  of  the  accumu- 
lated contributions,  and  may  differ  somewhat  from  the  estimated  25 
per  cent  of  average  salary.  In  the  law  of  Pennsylvania,  the  retirement 
age  is  fixed  at  62,  and  the  state  annuity  is  1/160  of  the  final  salary  for 
each  year  of  service  prior  to  the  age  of  62  years.  The  "teachers'  an- 
nuity" is  similar  to  that  of  New  York  City  in  that  it  is  the  actuarial 
equivalent  of  the  accumulated  contributions. 

In  taking  account  of  recent  legislation  dealing  with  pensions  for  public 
employees,  it  is  significant  that  the  state  of  Illinois  has  a  commission 
working  on  this  subject.  A  first  conunission  presented  a  carefully  pre- 
pared report  to  the  1917  session  of  the  legislature.  The  report  gave, 
among  other  things,  the  results  of  an  actuarial  investigation  of  the  con- 
dition of  the  main  funds  of  Illinois.  With  possibly  one  minor  exception, 
these  funds  are  grossly  insolvent  when  judged  from  the  point  of  view  of 
comparing  the  cost  of  anticipated  pensions  with  the  funds  to  be  expected 
from  present  sources  of  revenue.  The  report  also  dealt  with  the  under- 
lying principles  of  a  sound  pension  plan,  and  put  forth  a  tentative  model 
plan.  The  commission,  however,  recommended  only  certain  tempo- 
rary legislation,  as  it  foimd  the  problem  too  big  and  difficult  to 
evolve  a  permanent  pension  policy  in  the  few  months  at  its  disposal. 
The  legislation  enacted  for  Illinois  in  1917  is,  in  general,  in  accord  with 
the  recommendations  of  the  commission,  with  respect  to  increasing 
somewhat  the  contributions  of  employees,  and  with  respect  to  provid- 
ing additions  to  the  funds  by  increased  taxation,  without  increasing  the 
benefits  offered.  There  is  one  important  exception  to  the  statement 
about  not  increasing  benefits  in  that  the  benefits  to  the  higher  officials 
of  the  Chicago  police  were  increased.  The  legislature  of  1917  created 
a  second  Illinois  pension  laws  commission,  to  continue  the  study  of  the 
problem  with  a  view  to  formulating  a  pension  policy  and  to  recommend- 
ing permanent  pension  legislation. 
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While  as  already  indicated,  there  was  in  1917  considerable  legisla- 
tion of  the  kind  that  takes  little  or  no  account  of  the  future  ultimate 
costs  of  the  pensions  that  are  authorized,  it  is  fair  to  say  that  some  of 
the  legislation  mentioned  above  o£fers  decided  encouragement  to  those 
who  are  interested  in  soimd  pension  plans. 

H.  L.  RiETz. 

University  of  lUinois. 

Constitutional  Amendments  and  Referenda  Measures,  1917.  Dur- 
ing 1917  the  Massachusetts  constitutional  convention,  which  convened 
June  6  and  adjourned  November  28  to  meet  again  in  the  summer  of 
1918,  held  first  place  in  interest  and  importance  among  the  endeavors  to 
revise  or  rewrite  state  constitutions.  The  convention  was  in  session  for 
practically  six  months  and  during  that  period  passed  three  amend- 
ments for  submission  to  the  people  at  the  last  November  election  and 
a  fourth  amendment  relative  to  the  initiative  and  referendum  for  sub- 
mission to  the  people  at  the  next  November  election.  At  the  adjourn- 
ment of  the  convention  some  331  measures  had  been  considered;  24 
measures  were  before  standing  committees;  235  measures  were  before 
the  committee  of  the  whole;  29  resolutions  had  been  favorably  reported 
by  committees;  and  47  proposals  had  been  rejected  by  the  convention. 

The  convention  shortly  after  convening  approved  the  plan  to  sub- 
mit each  proposed  change  in  the  constitution  separately  to  the  elector- 
ate. Three  such  changes  were  placed  on  the  1917  ballot  and  in  each 
case  adopted  by  large  majorities.  One  amendment  provided  that  the 
general  court  shall  have  power  to  enact  a  law  enabling  voters,  absent 
at  the  time  of  an  election  from  the  city  or  town  of  which  they  are  in- 
habitants, to  cast  their  vote  for  all  oflBcers  to  be  elected  or  upon  any 
question  to  be  submitted  at  such  an  election.  A  second  amendment 
provided  that  the  commonwealth  and  the  cities  and  towns  of  the  state 
may  take  and  provide  for  their  inhabitants,  in  such  manner  as  the  gen- 
eral court  shall  determine,  a  sufficient  supply  of  the  necessaries  of  life, 
food  and  shelter  during  times  of  war,  public  exigency,  emergency  or 
distress.  Both  of  these  measures,  being  emergency  war  measures, 
were  passed  with  majorities  of  155,196  and  209,293  votes  respectively. 
A  third  measure,  the  so-called  "Sectarian  Amendment,"  provided  that 
no  moneys  shall  be  appropriated  by  the  commonwealth  for  the  support 
of  common  schools  other  than  those  which  are  conducted  under  the 
order  and  superintendence  of  the  authorities  of  the  town  or  city  in 
which  the  money  is  expended,  and  no  grants  of  land  shall  be  made  to 
any  schools  or  institutions  wherein  any  denominational  doctrine  is  in- 
culcated, or  which  are  not  pubhcly  owned  or  under  exclusive  control 
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of  public  officers  of  the  state  or  federal  government.  This  amendment 
was  bitterly  fought  in  the  convention  and  the  adoption  was  by  a  ma- 
jority vote  of  75;972.  The  convention  adopted  a  state-wide  initiative 
and  referendum  amendment  on  November  28 — too  late  to  be  voted 
on  at  the  1917  election.  This  one  measure  occupied  a  very  large  part 
of  the  time  of  the  convention  during  its  1917  session. 

The  Arkansas  constitutional  convention  which  met  November  19, 
1917,  at  Little  Rock,  was  in  session  only  three  da3rs  for  organization 
purposes  and  adjourned  to  meet  July  1, 1918.  The  various  committees 
are  working  during  this  interval  in  formulating  a  draft  of  a  new  con- 
stitution to  be  submitted  to  the  convention  upon  its  reconvening. 
Tennessee  voted  at  a  special  election  held  July  28,  1917,  on  the  ad- 
visability of  holding  a  constitutional  convention,  but  the  proposal  was 
defeated  by  a  large  majority.  A  similar  measure  had  also  been 
defeated  at  a  special  election  held  in  1916  in  Tennessee.  The  act  of 
the  Indiana  legislature  of  1917  providing  for  the  election  of  delegates  to 
a  constitutional  convention  to  convene  January  8,  1918  was,  declared 
unconstitutional  by  the  Indiana  supreme  court. 

The  question  of  woman  suffrage  was  before  the  voters  of  three  states 
in  1917,  viz.,  New  York,  Ohio,  and  Maine.  The  New  York  amendment 
granting  full  suffrage  to  women  was  adopted  by  a  majority  vote  of 
102,353.  The  proposal  to  enfranchise  women  had  previously  been  re- 
jected in  New  York  state  in  1915  by  a  majority  of  nearly  200,000 
votes.  In  Ohio  the  referred  statute  granting  presidential  suffrage  to 
women  was  decisively  beaten  by  a  majority  of  146,120.  Suffrage  in 
the  same  state  was  voted  down  by  a  majority  of  182,905  in  1914. 
The  woman  suffrage  amendment  presented  to  the  voters  of  Maine  at 
the  September  election  drew  a  very  small  vote,  as  did  the  four  other 
amendments  in  that  state,  and  was  defeated  by  18,234  votes. 

Prohibition  was  voted  on  in  three  states  and  adopted  in  New  Mexico 
by  a  majority  of  16,585.  The  vote  in  Iowa  at  a  special  election  held 
October  15, 1917,  was  very  close,  the  drys  being  defeated  by  only  662 
votes.  In  Ohio  the  prohibition  question  has  been  kept  actively  before 
the  people  since  1914,  when  it  was  lost  by  84,152  votes.  In  1915  the 
drys  were  again  defeated  by  55,408;  but  in  1917  the  majority  against 
prohibition  was  reduced  to  1,137  votes. 

Two  amendments  in  Maine,  providing  for  the  removal  of  sheriffs 
by  the  governor  and  for  a  new  apportionment  of  representatives,  car- 
ried, while  two  others,  providing  for  the  division  of  towns  into  polling 
places  and  relating  to  miUtary  organization,  failed. 

An  advisory  vote,  taken  to  instruct  the  representatives  in  three  rep- 
resentative districts  in  Massachusetts  as  to  the  advisability  of  estab- 
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Iishing  a  state  system  of  old-age  pensions,  was  decidedly  favorable  in 
all  three  districts.  Pursuant  to  an  act  of  1913,  the  sixth,  twelfth  and 
seventeenth  Suffolk  representative  districts  (being  wards  6,  12,  and  17 
of  the  city  of  Boston)  voted  by  a  majority  of  over  five  to  one  urging 
their  representatives  to  support  such  legislation.    In  1916  wards  9, 

Vote  on  eonHituHonal  amendmenU  and  referenda  meaauree,  1917 


Tora 

MVBtWCf 

•VATB  OB  nsnior 

Far 

At»intt 

Absent  voting 

Massachusetts^ 

231,905 

76,709 

State  and  municipal  con- 

Massachusetts^ (over  necessaries 

trol 

of  life) 

261,119 

51,826 

School  moneys 

Massachusetts^            '^  Sectarian 

Amendment" 

206,329 

130,357 

Constitutional  convention 

Tennessee*  special  election  July 
28,  1917 

Woman  Suffrage 

Maine' 

20,604 

38,838 

Woman  Suffrage 

New  York* 

703,129 

600,776 

Woman  Suffrage 

Ohio*  presidential 

422,262 

568,382 

Prohibition 

Ohio* 

522,590 

523,727 

Prohibition 

New  Mexico* 

28,732 

12,147 

Prohibition 

Iowa*  special  election  October  15, 

1917 

214,963 

215,625 

Sheriffs 

Maine*  removal  by  governor 

29,584 

25,416 

Apportionment 

Maine*  representatives 

22,013 

21,719 

Elections 

Maine*  polling  places 

22,588 

24,593 

Military  organization 

Maine* 

20,585 

23,912 

Old-age  pensions 

Boston,  ward  6* 

1,588 

221 

Old-age  pensions 

Boston,  ward  12* 

1,858 

322 

Old-age  pensions 

Boston,  ward  17* 

2,059 

406 

>  Constitutional  amendment  referred  by  constitutional  convention. 

*  Act  referred  by  legislature. 

*  Constitutional  amendment  referred  by  legislature. 

*  Statute  referred  by  petition. 

*  Initiated  constitutional  amendment. 

*  Submitted  by  legislature  for  advisory  vote  to  instruct  representatives. 

10,  and  11  of  the  city  of  Boston  and  also  New  Bedford  returned  a 
favorable  vote  of  sentiment  on  this  same  question,  the  majority  being 
slightly  over  four  to  one.  The  same  proposition  was  adopted  by  a  vote 
of  nearly  four  to  one  at  the  1915  election  by  the  cities  and  towns  of 
Brockton,  Cambridge,  Lawrence,  Methuen,  Abington  and  Whitman. 

Arthur  Connors. 

Constitutional    Conventions.    A   New    Hampshire    constitutional 
convention,  authorised  by  vote  of  the  people  in  1916|  will  meet  on  the 
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deksgitoft.' 

ISaicK  Toton  l:?^  bmw  of  m  loohilni  wApbtd  hap  tfe  1S17 
ktniT  viD  be  affoidBd  in  cffxatimity  at  tlie  1918  elMtkm  of 
n^  their  wmimiiit  as  to  the  idiisifaili^  of  eaJB^g  m  oMisiztationl 


The  1917  tngidi.t4i>e  cf  Xorth  Ckroiiiia  pMBed  ja  jMt  faabmittaiii:  to 
the  Toten  ml  the  ircmlar  Kovcsiber  fiteHkm  in  191S  m  cd  for  m  cNMStK 
txttkmal  oooTcstioiL  Atthe8HBiecleclxmlJDdekc;aw.wR^ 
u>  the  preaeiit  apportkoiiDent  of  iDemhers  of  the  hoo^ 
aie  to  be  eferted.  If  m  majoritr  of  the  dectorate  ftTors  the  oon^t^eiitkm, 
it  miD  ooDTieDe  on  the  Wednesdi^  jiter  the  first  Mowh^  in  Mi^,  1919» 
at  which  tame  it  mill  at  for  thiitr  di^  for  iriOHring  smmdmentSK  thea 
mdjoum  for  sxxtr  days,  retomim:  at  the  eiKl  of  that  tame  to  oonsBda'  the 
ameDdments  for  another  peiiod  of  thiitr  da3rsL^ 

The  k^sslatare  of  Idaho  at  its  1917  anskai  also  adoptod  a  vosohitkHi 
soljDiitiiiif  to  pc^mlar  vote  at  the  fmenJ  election  in  NoTcmber,  1918, 
the  qoestkm  of  calUni:  a  oonrtiuitiopal  oonTention.* 

Lef^slative  efforts  to  provide  far  holding  oonstitutioDal  oonTinntioDS 
in  several  other  states  inchidini:  CMclahoma,  l^fiBSouii,  Waahi^ston  and 
were  unsDooesafol  in  1917. 


^  ChAfi.  121.  p.  in.  Iawb,  1917. 
«  H.  &.  No.  2.  p.  5S0,  Lftwi,  1917. 
•  S.  J.  &.  No.  1,  p.  905,  Lawm,  1917. 
«  Chi^.  Sa  p.  Ill  lAwm,  1917. 
•8.  J.  R.  No.  2,  p.  SOS,  LmM%  1917. 


JUDICIAL  DECISIONS  ON  PUBLIC  LAW 

BOBERT  E.   CU8HMAN 
Univernty  of  lUinois 

Amendment  of  State  Constitution — Majority  Necessary  for  Adoption, 
People  V.  Stevenson  (Illinois,  December  7,  1917,  117  N.  E.  747).  The 
constitution  of  Illinois  provides  that  when  amendments  to  that  instru- 
ment are  proposed  by  the  legislature  of  the  state  they  shall  be  submitted 
to  the  voters  of  the  states  "at  the  next  election  of  members  of  the 
General  Assembly,  in  such  manner  as  may  be  prescribed  by  law  .  .  . 
and  if  a  majority  of  the  electors  voting  at  said  election  shall  vote  for 
the  proposed  amendment''  they  shall  become  a  part  of  the  constitution. 
A  constitutional  amendment  relating  to  taxation  was  submitted  to  the 
people  of  Illinois  at  the  general  election  in  November,  1916.  The  vote 
upon  it  was  656,298  for,  and  295,782  against.  The  number  of  male 
voters  voting  in  the  election  was  1,343,381,  while  the  highest  vote  cast 
for  members  of  the  general  assembly  aggregated  1,269,331.  In  other 
words  the  amendment  received  a  majority  of  the  vote  cast  for  members 
of  the  general  assembly  but  not  a  majority  of  the  total  male  vote  cast 
in  the  election  for  other  officers.  In  this  case  the  supreme  court  of 
Illinois  was  called  upon  to  decide  whether  or  not  the  amendment  had 
received  the  majority  which  the  constitution  required.  It  decided 
that  it  had  not.  It  based  its  decision  upon  the  following  grounds: 
A  constitution  gets  its  binding  force,  not  from  the  convention  which 
framed  it,  but  from  the  people  who  ratilied  it.  Accordingly  its  clauses 
must  be  construed  in  the  natural,  ordinary  sense  most  obvious  to  the 
common  imderstanding.  The  obvious  meaning  of  the  clause  in  question 
is  that  a  majority  of  the  highest  vote  cast  at  the  general  election  shall  be 
required  to  pass  an  amendment.  This  has  been  the  interpretation 
which  has  been  placed  upon  that  clause  in  counting  the  votes  upon  all 
of  the  seven  previous  amendments  adopted  under  the  present  state 
constitution,  although  in  none  of  those  cases  did  the  amendment  fail 
to  get  a  favorable  majority  of  the  highest  vote  cast  in  the  election. 
This  interpretation  is  rendered  all  the  more  reasonable  by  the  fact 
that  under  the  system  of  minority  representation  used  in  Illinois  it  is 
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frequently  very  hard  to  detennine  the  amount  of  the  total  vote  cast 
for  the  members  of  the  general  assembly. 

Apprapriatums — PiMie  Purpose — Aid  by  State.  Alameda  County  v. 
Chambers  (California,  February  7,  1918,  170  Pac.  650).  This  case 
involves  the  right  of  the  state  to  appropriate  money  to  reimburse  pei^ 
sons  and  coimties  for  losses  suffered  by  them  by  reason  of  a  fire  in  one 
of  the  buildings  of  the  state  at  the  state  fair  in  which  they  had  placed 
exhibits.  The  action  is  brought  here  by  a  county  and  not  an  individual. 
The  court  said  that  if  the  legislature  had  not  indicated  in  the  law  the 
purpose  for  which  the  money  was  being  paid  to  the  persons  therein 
named,  no  constitutional  attack  could  have  been  made  upon  it  once  it 
was  approved  by  the  proper  state  officer.  Since  the  purpose  was  speci- 
fied in  the  statute  i*t  must  be  subjected  to  judicial  scrutiny.  It  is  not 
an  appropriation  for  a  pubUc  purpose.  This  is  true,  because  it  is  for 
the  purpose  of  making  compensation  for  property  already  destroyed, 
and  the  destruction  of  property  does  not  promote  any  pubUc  interest. 
The  grant  cannot  be  regarded  as  a  moral  claim  upon  the  state  resting 
upon  contract,  because  the  law  governing  state  fairs  specifically  forbids 
the  state  to  incur  any  contractual  liability  in  relation  thereto.  It  is 
not  a  claim  ligainst  the  state  based  upon  tort,  as  no  negligence  of  any 
state  officer  has  been  shown.  If  such  negligence  could  be  shown,  the 
fact  that  the  state  was  carrying  on  a  governmental  function  in  running 
the  fair  would  prevent  the  establishment  of  a  tort  liability.  The  appro- 
priation is  therefore  clearly  in  violation  of  the  clause  of  the  constitution 
which  forbids  the  state  to  make  any  gift  to  any  individual,  or  municipal 
or  other  corporation. 

Injunctions  in  Labor  Disputes — Rights  of  Third  Parties  to  Unioniu  a 
Shop.  Hitchman  Coal  and  Coke  Co.  v.  Mitchell  (U.  8.  Supreme  Court, 
December  10,  1917,  38  Sup.  Ct.  65).  This  case  sustains  an  order 
making  perpetual  an  injunction  restraining  the  defendants,  agents  of 
the  United  Mine  Workers  of  America,  from  continuing  their  efforts 
to  unionize  the  plaintiff's  mine.  There  was  no  agreement  between 
the  plaintiff  and  his  employees  as  to  a  fixed  time  of  employment,  but 
the  men  had  contracted  not  to  join  a  union  while  in  the  employ  of  the 
plaintiff.  It  was  admitted  that  no  violence  or  intimidation  had  been 
used  by  the  defendants  in  their  efforts  to  organize  a  union  in  the  mine. 
The  court  held  that  the  plaintiff  was  entitled  to  injunctive  relief  for  the 
following  reasons:  The  plaintiff  was  quite  within  his  rights  in  running 
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his  mine  on  a  nonunion  basis  and  he  has  valuable  rights  in  the  present 
satisfactory  arrangement  between  himself  and  the  men  he  employs. 
It  is  well  recognized  that  it  is  an  actionable  offense  to  entice  one's  serv- 
ants away  without  justifiable  reason.  There  is  involved  here  no  ques- 
tion of  the  rights  of  the  plaintiff's  employees,  since  the  defendants  are 
not  acting  as  their  agents.  Even  if  they  were  so  acting  the  admitted 
right  of  the  men  to  strike  for  a  lawful  purpose  would  not  confer  upon  the 
defendants  any  right  to  instigate  and  promote  such  a  strike.  While  it 
is  true  that  men  have  a  right  to  form  a  union  and  invite  other  persons  to 
join  it,  that  right  is  not  absolute  but  must  be  exercised  in  conformity 
with  the  admitted  rights  of  others.  In  this  case  the  right  to  form  a 
union  was  being  exercised  in  a  way  most  hurtful  to  the  plaintiff,  and  the 
methods  employed  could  not  be  regarded  as  a  fair  exercise  of  the  right 
to  form  a  union.  The  defendants  were  engaged  in  an  effort  to  persuade 
the  plaintiff's  workmen  to  violate  the  terms  of  their  contracts  with  him. 
Mr.  Justice  Brandeis  filed  a  dissenting  opinion,  in  which  Mr.  Justice 
Holmes  and  Mr.  Justice  Clarke  concurred.  The  dissenting  justices 
held  that  no  right  of  the  plaintiff  had  been  infringed.  It  was  pointed 
outthat  to  induce  men  to  join  a  union  with  the  purpose  of  ordering  a 
strike  thereafter  is  no  more  subjecting  the  employer  to  illegal  coercion 
than  that  to  which  the  plaintiff  has  subjected  his  employees  in  compelling 
them  to  agree  not  to  join  the  union  under  penalty  of  losing  their  employ- 
ment. Enticing  employees  away  from  their  master  is  actionable  only 
if  done  for  unjustifiable  purposes,  and  the  purpose  here  controlling,  that 
of  strengthening  the  union  and  increasing  its  bargaining  power,  must  be 
regarded  as  legitimate. 

Interstate  Commerce — RegrdaJtion  by  the  State — Dietrihution  of  Coal 
Care,  State  Public  Utilities  Commission  v.  Baltimore  &  O.  S.  W.  R.  Co. 
(Illinois,  December  19,  1917,  118  N.  E.  81).  The  carrier  in  this  case 
was  an  interstate  railroad  and  had  adopted  a  rule  in  the  case  of  car 
shortage  that  the  mines  which  it  served  should  receive  cars  in  proportion 
to  their  daily  shipments  during  the  month  of  the  year  in  which  their 
shipments  were  largest.  This  operated  unfairly  against  the  Illinois 
mine  owners  and  in  favor  of  the  eastern  mines.  The  Illinois  public 
utilities  commission  accordingly  ordered  the  railroad  to  abandon  their 
plan  of  car  distribution,  and  comply  with  the  provisions  of  an  Illinois 
statute  which  required  that  in  case  of  a  car  shortage  the  available  cars 
should  be  ' 'distributed  among  the  respective  applicants  therefor  in 
proportion  to  their  respective  immediate  requirements  without  dls- 
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crimination  between  shippers,  localities  or  competitive  or  noncompeti- 
tive places.''  The  supreme  court  of  Illinois  decided  that  the  commission 
did  not  have  power  to  issue  this  order.  It  was  permissible  for  the 
state  authorities  to  take  proper  measures  to  compel  the  carrier  to  furnish 
cars  at  points  within  the  state  within  a  time  which,  in  the  light  of  the 
demands  of  interstate  commerce,  is  reasonable,  inasmuch  as  the  state 
and  federal  governments  have  concurrent  authority  to  enforce  the 
obligations  of  an  interstate  carrier.  But  when  the  interstate  carrier 
has  adopted  a  rule  which  it  administers  fau'ly  among  applicants,  the 
authority  to  determine  whether  that  rule  is  reasonable  or  not  rests  with 
the  interstate  commerce  commission. 

Intoxicating  Ldquora — Validity  of  SUUvie  Prohibiting  Possession  for 
Personal  Use.  Crane  v.  Campbell  (U.  S.  Supreme  Court,  November 
15,  1917,  38  Sup.  Ct.  98).  A  statute  of  Idaho,  February  18,  1915, 
made  it  unlawful  for  any  person  to  have  in  his  possession  for  personal 
use  in  certain  prohibition  districts  any  intoxicating  liquors.  This  law 
was  held  constitutional  by  the  supreme  court  of  Idaho.  In  re  Crane, 
27  Idaho  671 ;  151  Pac.  1006.  The  Supreme  Court  of  the  United  States, 
affirming  this  decision  in  the  present  case,  held  that  the  statute  did  not 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States, 
nor  deprive  any  person  of  liberty  or  property  without  due  process  of 
law«  It  has  been  well  established  for  many  years  that  a  state  has  a 
right  so  to  exercise  its  police  power  as  absolutely  to  prohibit  the  manu- 
facture, sale,  gift,  or  purchase  of  intoxicating  liquors  within  its  borders. 
It  must,  therefore,  follow  that  the  state  has  the  authority  to  employ 
''such  measures  as  are  reasonably  appropriate  or  needful  to  render  the 
exercise  of  that  power  effective."  In  view  of  the  known  difficulties 
incident  to  the  adequate  enforcement  of  prohibition  statutes  the  court 
is  unable  to  say  that  it  was  unreasonable  or  arbitrary  for  the  state  to 
forbid  entirely  the  possession  of  intoxicating  liquor,  inasmuch  as  such 
a  measure  seems  a  reasonable  method  of  suppressing  the  forbidden 
traffic.  /The  right  to  possess  liquor  for  personal  use  is  not  one  of  the 
fundamental  privileges  of  a  citizen  of  the  United  States  which  no  state 
may  abridge.  "A  contrary  view  would  be  incompatible  with  the  un- 
doubted power  to  prevent  manufacture,  gift,  sale,  purchase  or  transpor- 
tation of  such  articles — the  only  feasible  ways  of  getting  them." 

Lending  Credit  of  State — Constitutionality  of  Investing  School  Funds 
in  Farm  Loans.    People  v.  Higgins  (Colorado,  November  5,  1917, 
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168  Pac.  740).  A  statute  of  Colorado  provided  that  the  school  fluids 
of  the  state  should  be  invested  in  certain  securities  including  loans  upon 
unencumbered  farm  lands.  Such  loans  were  to  be  secured  by  first 
mortgages.  In  case  of  the  necessity  of  foreclosure  the  state  was  to 
bid  the  property  in  at  the  foreclosure  sale  and  reimburse  the  school 
fund  by  taxation.  This  act  does  not  conflict  with  the  constitutionsd 
provisions  requiring  the  safe  investment  of  public  funds  and  forbidding 
the  state  from  becoming  responsible  for  the  liabilities  of  any  person  or 
corporation.  The  provisions  of  the  statute  are  such  as  to  secure  the 
state  from  loss.  Nor  does  it  violate  the  clause  which  forbids  the  grant- 
ing of  special  privileges,  immunities  or  franchises,  since  there  are  several 
kinds  of  securities  in  which  the  funds  may  also  be  invested,  and  the 
statute  merely  provides  a  reasonable  and  necessary  classification  of 
them. 

Minimum  Wage — Constitutionality.  Williams  v.  Evans  (Minnesota, 
December  21,  1917,  165  N.  W.  495).  An  act  of  Minnesota  of  1913 
established  a  minimum  wage  commission  and  forbade  any  employer  to 
pay  to  women  and  minors  less  than  the  minimum  wage  which  might 
be  fixed  by  such  commission.  At  its  discretion,  or  on  request  of  not 
less  than  100  employees,  in  an  occupation  where  women  and  minors  are 
employed,  the  commission  was  empowered  to  conduct  an  investigation 
with  public  hearings.  If  the  investigation  showed  that  less  than 
living  wages  were  being  paid  to  one-sixth  or  more  of  the  women  and 
minors  in  such  occupation,  the  conmiission  was  authorized  to  establish 
a  minimimi  wage  which  should  be  binding  upon  the  industry  involved. 
This  law  was  attacked  upon  two  grounds:  First,  it  was  urged  that  it 
violated  the  due-process  clause  of  the  fourteenth  amendment,  as  inter- 
fering with  the  freedom  of  contract  of  employer  and  employee.  The 
court  meets  this  objection  with  a  familiar  line  of  reasoning.  The 
liberty  of  contract  is  not  absolute.  It  may  be  abridged  in  the  public 
interest  by  an  exercise  of  the  police  power  of  the  state.  The  police 
power,  on  the  other  hand,  is  not  unrestricted  but  if  ''there  is  any  reason- 
able basis  for  legislative  belief  that  the  conditions  mentioned  exist 
(alluding  to  the  findings  of  various  commissions  that  too  low  wages  are 
dangerous  to  the  health  and  morals  of  women  and  children),  that 
legislation  is  necessary  to  remedy  them,  and  that  laws  looking  to  that 
end  promote  the  health,  peace,  morals,  education,  or  good  order  of  the 
people  and  are  greatly  and  immediately  necessary  to  the  public  welfare," 
then  the  courts  will  not  interfere  with  such  an  exercise  of  legislative 
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power.  In  regard  to  the  problon  of  Tninimtim  wages  for  women  and 
minors  the  court  finds  the  basis  for  such  l^islative  belief.  The  act, 
therefore,  is  not  a  violation  of  due  process  of  law.  Second,  it  was 
alleged  that  this  statute  del^ated  legislative  power  to  the  minimum 
wage  commission  and  was  accordingly  void.  The  court  does  not  accept 
tiiis  view.  It  finds  the  law  complete  in  itself  and  points  out  that  it 
merely  vests  in  the  commission  certain  "discretion  as  to  its  execution 
to  be  exercised  under  and  in  pursuance  of  the  law."  Other  minor 
objections  are  disposed  of  without  argument  and  the  law  is  held  to  be 
constitutional. 

Municipal  Corporations — ComtiUdiondlity  of  Optional  Charter  Law. 
Cleveland  v.  City  of  Watertown  (New  York,  December  21,  1917, 
118  N.  E.  500).  In  this  case  the  court  of  appeals  of  New  York  reversed 
the  decision  of  the  appellate  division  of  the  supreme  court  (Cleveland  v. 
City  of  Watertown,  165  New  York  Supp.  305)  declaring  invalid  the 
optional  charter  law  of  1914.  Under  the  provisions  of  this  law  the  city 
of  Watertown  had  voted  to  accept  the  city  manager  plan  of  organization. 
The  decision  of  the  lower  court  is  reversed  upon  every  substantial  point. 
There  is  no  delegation  of  legislative  power,  because  the  statute  is  com- 
plete as  it  leaves  the  hands  of  the  legislature,  and  the  forms  of  municipal 
government  for  which  it  provides  are  also  complete.  It  is  legitimate 
to  allow  the  voters  of  a  city  to  determine  whether  or  not  they  will  avail 
themselves  of  its  provisions.  The  act  is  not  void  by  reason  of  the  large 
authority  given  to  the  city  council  to  enact  ordinances  to  replace  the 
ones  previously  in  force,  since  the  powers  given  to  the  council  are  not 
in  excess  of  those  which  the  city  may  legitimately  exercise.  In  per- 
mitting the  city  to  regulate  matters  of  police,  charities,  health,  and  tax 
assessment,  matters  which  are  vital  to  the  state  at  large,  the  legislature 
has  not  overstepped  its  power  to  provide  for  the  proper  administration 
of  these  matters  by  local  officials,  a  power  long  established.  The 
opinion  concludes  with  the  statement  that  "the  whole  trend  of  modern 
thought  and  recent  legislation  is  toward  vesting  in  each  municipality 
the  management  of  its  local  affairs,  and  I  have  been  unable  to  discover 
any  valid  reason  why  the  present  act,  which  is  a  step  in  that  direction, 
should  not  be  given  a  fair  trial  without  interference  from  the  court." 

Negro  Segregation — Poioer  to  Create  Exdusive  Residence  Districts  for 
White  and  Colored  People.  Buchanan  v.  Warley  (U.  S.  Supreme  Court, 
November  5,  1917,  38  Sup.  Ct.  16).    An  ordinance  of  the  city   of 
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Louisville^  Kentucky,  made  it  unlawful  for  colored  persons  to  occupy 
as  residences  houses  located  in  blocks  in  which  the  majority  of  residences 
are  occupied  by  white  persons.  A  similar  rule  applied  to  the  occupation 
by  white  persons  of  residences  in  the  so-called  colored  blocks.  This 
ordinance  was  held  constitutional  by  the  Kentucky  court  of  appeals 
(Buchanan  v.  Warley,  165  Ky.  569, 177  S.  W.  472).  The  present  case 
reverses  this  decision  and  holds  that  such  an  ordinance  is  in  violation  of 
the  prohibitions  of  the  fourteenth  amendment.  This  is  a  clear  case  of 
taking  property  without  due  process  of  law.  Property  is  more  than  the 
mere  thing  possessed,  but  includes  the  right  to  acquire,  dispose  of,  and 
use  it.  This  ordinance  makes  the  free  enjoyment  of  the  right  to  occupy, 
use  or  dispose  of  property  contingent  upon  the  color  of  the  persons  who 
are  to  reside  upon  such  property.  The  purpose  of  the  fourteenth 
amendment,  the  early  cases  construing  it,  as  well  as  various  acts  of 
C!ongres8  supplementing  it,  all  indicate  that  its  provisions  are  adequate 
to  secure  the  fundamental  rights  of  property  upon  the  same  terms  to 
citizens  regardless  of  their  race  or  color.  The  court  examines  several 
cases  in  which  laws  discriminating  against  the  negro  have  been  upheld. 
In  the  case  of  Plessy  v.  Ferguson  (163  U.  S.  537,  16  Sup.  Ct.  1138),  a 
state  law  requiring  railroads  to  provide  ''equal  but  separate  accommoda- 
tions" for  the  white  and  colored  races  was  foimd  constitutional.  In 
Berea  College  v.  Commonwealth  (211  U.  S.  45,  Sup.  Ct.  33),  a  statute 
requiring  race  segregation  in  schools  and  colleges  was  sustained;  but 
in  each  of  these  cases  as  well  as  in  many  similar  ones  no  property 
rights  were  interfered  with.  There  was  merely  a  ''classification  of 
accommodations  upon  the  basis  of  equality  for  both  races."  Although 
the  ordinance  in  this  case  was  declared  to  be  passed  for  the  purpose  of 
"preventing  conflict  and  ill-feeling  between  the  white  and  colored  races 
.  .  .  and  to  preserve  the  public  peace  and  promote  the  general  wel- 
fare" it  cannot  be  sustained  as  a  legitimate  exercise  of  the  police  power 
in  view  of  its  obvious  violation  of  fundamental  constitutional  rights. 

Posted  Privileges — Right  of  State  to  Exclude  Game  from  Parcel  Post.  Ex 
parte  Phoedovius  (California,  January  17, 1918, 170  Pac.  412).  A  Cali- 
fornia statute  of  July  27, 1917,  made  it  a  misdemeanor  for  any  person  to 
ship  wild  birds,  wild  animals,  or  fish  by  parcel  post.  If  such  game  is  once 
deposited  in  the  parcel  post  it  is  at  once  subject  to  the  exclusive  control 
of  the  federal  postal  authorities  and  cannot  be  reached  by  state  officials 
in  an  e£fort  to  enforce  the  game  laws  of  the  state.  Accordingly  the 
state  has  forbidden  game  to  be  put  into  the  parcel  post  in  order  that  it 
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may  not  get  beyond  state  control.  This  case  decides  that  the  law  is 
valid.  It  does  not  deprive  any  person  without  due  process  of  law  of 
a  property  right  to  ship  game  through  the  mails  since  there  is  no  un- 
qualified property  right  to  possess  or  dispose  of  wild  game.  It  is  well 
established  that  the  state  has  full  control  over  all  wild  game  within  its 
borders  and  may  declare  the  terms  under  which  any  person  may  ac- 
quire possession  of  it.  Nor  does  this  law  unduly  interfere  with  inter- 
state conunerce.  This  point  was  well  covered  by  the  Supreme  Court 
of  the  United  States  in  Geer  v.  Connecticut,  (161  U.  S.  519,  1896), 
which  upheld  a  state  law  forbidding  any  person  to  transport  over  the 
state  line  game  killed  in  the  state.  It  was  there  pointed  out  that  such 
game  ''can  never  be  the  object  of  conmierce  except  with  the  consent  of 
the  state  and  subject  to  the  conditions  which  it  may  deem  best  to  im- 
pose." The  same  reasoning  adequately  answers  the  argument  that  the 
law  in  this  case  interferes  with  the  postal  service.  Such  interference 
with  the  postal  service  or  with  interstate  commerce  as  may  be  involved 
is  too  remote  to  render  invalid  a  reasonably  necessary  exercise  of  the 
police  power  of  the  state. 

Railroad  Rates — Power  of  Interstate  Commerce  Commission  Over 
Intrastate  Rates  to  Prevent  Discriminatum  Against  Interstate  Commerce. 
Illinois  Central  R.  Co.  v.  Public  Utilities  Conmiission  (U.  S.  Supreme 
Court,  January  14,  1918,  38  Sup.  Ct.  170).  A  statute  of  Illinois 
established  an  intrastate  passenger  rate  of  2  cents  per  mile.  The 
interstate  conmierce  conunission  authorized  an  interstate  rate  of 
2.4  cents  between  points  in  Illinois  and  various  points  outside  that 
state.  With  these  two  rates  in  effect  serious  discrimination  was  shown 
to  exist  against  St.  Louis,  Missouri,  and  Keokuk,  Iowa,  in  favor  of  the 
Illinois  cities  situated  just  across  the  Mississippi  River  from  them. 
Accordingly  the  interstate  commerce  commission  issued  an  order  for- 
bidding the  twenty-nine  carriers  involved  to  charge  a  higher  rate  per 
mile  from  St.  Louis  and  Keokuk  to  points  in  Illinois  than  was  charged 
from  the  Illinois  cities  opposite  St.  Louis  and  Keokuk  to  the  same  points 
in  Illinois.  The  carriers  forthwith  raised  all  their  intrastate  rates  in 
Illinois  to  2.4  cents  per  mile  so  that  the  discrimination  complained  of 
would  be  abolished.  This  action  brought  them  into  conflict  with  the 
state  authorities  for  violating  the  state  two  cent  rate  law. 

The  present  case  involves  the  validity  of  the  order  of  the  interstate 
commerce  commission  referred  to.  The  order  was  held  void,  not  be- 
cause of  lack  of  power  in  the  commission  to  issue  an  order  of  that  kind, 
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to  support  the  view  that  workmen  may  peaceably  stop  work  singly  or 
in  a  body.  There  is  no  discussion  here  of  the  motives  or  purposes  for 
which  the  right  to  strike  may  be  employed.  The  anti-strike  clause  ia 
declared  to  be  "imreasonable  and  void,  as  against  public  policy/' 

While  admitting  that  an  ordinance  making  picketing  iUegal  is  not 
necessarily  invalid,  the  court  holds  that  there  is  not  enough  logical 
connection  between  the  acts  of  picketing  described  in  the  ordinance  and 
the  criminal  conspiracy  forbidden  to  warrant  making  those  acts  prima 
facie  evidence  of  such  conspiracy.  Accordingly  the  anti-picketing 
clause  is  invalid. 

In  the  case  of  Ex  parte  Stout,  an  elaborate  and  sweeping  anti-picket- 
ing ordinance  of  El  Paab,  Texas,  was  attacked  as  unconstitutional,  as 
an  interference  with  freedom  of  speech  and  a  denial  of  due  process  of 
law  under  the  fourteenth  amendment.  The  defendant  had  merely 
walked  up  and  down  in  front  of  a  restaurant  bearing  a  sign  denouncing 
the  restaurant  as  "unfair."  The  court  indicates  that  the  right  of  the 
city  to  control  the  use  of  its  streets  serves  as  the  basis  for  many  limita- 
tions upon  free  speech  which  would  otherwise  be  unconstitutional. 
The  act  of  picketing  has  been  held  by  niunerous  authorities  to  be  an 
unjustifiable  interference  with  the  business  of  others  inasmuch  as  its 
inevitable  tendency  is  to  coerce  and  intimidate  prospective  patrons  of 
the  picketed  establishment.  Forbidding  it  is  therefore  a  proper  exer- 
cise of  the  police  power  of  the  municipality. 

War  Problems.  CanscripHanAct—^anMuHanalUy.  Arver  v.  United 
States  (U.  S.  Supreme  Ck)urt,  January  7, 1918,  38  Sup.  Ct.  169) ;  United 
States  V.  Stephens  (U.  S.  District  Court,  Noviember  13, 1917,  246  Fed. 
956) ;  Angelus  v.  Sullivan  (U.  S.  Circuit  Court  of  Appeals,  October  22, 
1917,  24a  Fed.  54).  The  decision  of  the  United  States  Supreme  Court 
upholding  the  constitutionality  of  the  conscription,  while  treating  with 
some  care  a  few  of  the  arguments  urged  against  the  law,  deals  with 
scant  courtesy  with  most  of  them.  The  opinion  may  be  summarized 
roughly  as  follows :  First,  the  admitted  power  of  Congress  to  raise  armies 
carries  with  it  the  power  to  compel  men  to  serve  in  such  armies.  Sec- 
ond, it  is  no  argument  against  the  law  that  its  effect  is  to  make  state 
citizenship  subordinate  to  federal  citizenship  by  rendering  it  impossible 
for  men  to  give  their  service  to  the  state.  Such  subordination  of  state 
citizenship  was  within  the  intention  of  the  Constitution  from  the  first 
and  was  reaffirmed  by  the  fourteenth  amendment.  Third,  that  com- 
pulsory military  service  is  not  a  gross  violation  of  the  inherent  principles 
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of  a  free  government  is  shown  by  its  almost  universal  acceptance  at  the 
present  time,  by  its  long  history,  and  by  much  reputable  judicial  author- 
ity. Fourth,  the  clauses  in  the  Constitution  regarding  the  state  militia 
md  the  power  of  Congress  over  those  bodies  are  entirely  separate  from 
the  clauses  relating  to  the  power  of  Congress  to  raise  and  equip  armies 
and  the  limitations  placed  upon  the  former  do  not  in  any  way  affect 
the  latter.  Fifth,  no  merit  is  found  in  the  attacks  made  upon  the 
administrative  features  of  the  law;  it  does  not  improperly  delegate 
federal  authority  to  the  states,  nor  does  it  delegate  legislative  or  judicial 
power  to  administrative  officials.  Finally,  the  claims  that  the  con- 
scription act,  in  exempting  from  its  operation  certain  reUgious  sects 
as  well  as  the  clergy  and  theological  students,  crei^  an  unconstitutional 
establishment  of  religion,  and  the  contention  tbm  it  violates  the  thir- 
teenth amendment  by  imposing  involuntary  servitude  are  passed  over 
without  argument  as  being  beneath  the  dignity  of  an  answer. 

The  opinion  in  Angelus  v.  Sullivan  adds  nothing  of  importance  to  the 
discussion  of  the  constitutionality  of  the  conscription  act;  but  in  United 
States  V.  Stephens  somewhat  careful  consideration  is  given  to  the  con- 
tention that  the  act  creates  an  establishment  of  religion,  and  also  to  the 
alignment  that  the  members  of  the  national  army  cannot  be  sent  out- 
side the  United  States  for  military  service.  Needless  to  say  both  cases 
uphold  the  act. 

Conscription  Act — Custody  of  Drafted  Man  Serving  Prison  SerUence. 
Ex  parte  Calloway  (U.  S.  District  Court,  November  13,  1917,  246  Fed. 
263) .  A  writ  of  habeas  corpus  is  denied  in  this  case  to  a  man  who  was 
held  in  prison  by  the  state  authorities  for  an  offense  committed  sub- 
sequent to  his  enrollment  in  the  draft.  Upon  being  ordered  to  report 
for  military  service  he  sought  release  from  prison  in  order  to  comply. 
It  was  held  that  he  was  legally  kept  in  prison  and  could  enter  the 
national  army  only  at  the  expiration  of  his  term. 

Conscription  Act — Release  From  Enlistment  in  Regvlar  Army  as 
Ground  for  Exemption,  Ex  parte  Cohen  (U.  S.  District  Court,  October 
17,  1917,  245  Fed.  667).  A  man  is  not  exempt  from  the  draft  because 
he  previously  purchased  his  release  from  the  regular  army  in  which 
he  had  voluntarily  enlisted.  The  fact  that  he  was  honorably  discharged 
from  service  for  a  money  consideration  cannot  be  regarded  as  an  implied 
agreement  that  he  should  be  exempt  from  the  draft,  since  Congress 
alone  has  authority  to  determine  the  grounds  upon  which  exemption 
from  the  draft  may  be  claimed. 
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Conscription  Act — SUUua  of  Aliens — Jurisdiction  of  Courts  to  Remew. 
Angelus  v.  Sullivan  (U.  S.  Circuit  Court  of  Appeals,  October  22,  1917| 
246  Fed.  54,  62) ;  Ex  parte  Hutflis  (U.  S.  District  Court,  October  19, 
1917,  246  Fed.  798);  United  States  v.  Finley  (U.  S.  District  Court, 
November  3, 1917,  246  Fed.  871);  Ex  parte  Beck  (U.  S.  District  Court, 
September  29, 1917,  246  Fed.  967).  In  thefirstof  these  cases  the  court 
declares  that,  while  an  alien  is  not  subject  to  the  draft,  the  decision  of 
the  draft  exemption  boards  upon  the  question  of  fact  as  to  whether  or 
not  a  man  is  an  alien  is  final,  except  in  cases  where  the  board  has  not 
given  the  person  involved  a  fair  chance  to  be  heard  and  present  evidence. 
No  such  procedural  defects  were  found  in  the  action  of  the  board  in 
the  case  before  the^ttourt. 

The  lower  federal  courts  are  not  in  agreement  upon  the  question 
whether  persons  are  automatically  excluded  from  the  draft  when  it  is 
shown  that  they  are  aliens,  no  matter  how  the  fact  of  alienage  may 
have  been  established,  or  whether  alienage  merely  forms  a  possible 
basis  for  exemption  if  properly  pleaded  in  accordance  with  the  regula- 
tions provided  by  law.  In  the  Beck  case  the  court  takes  the  former 
view  that  an  alien  is  ipso  facto  exempt,  and  that  the  exemption  boaids 
must  exclude  aliens  no  matter  how  they  find  out  the  fact  of  their  alien- 
age. In  this  case  the  fact  of  alienage  was  not  denied,  but  the  claim  for 
exemption  on  that  ground  was  not  made  within  the  period  specified  by 
the  law.  The  court  took  the  view  that  the  board  had  no  power  over  an 
alien  and  must  exclude  him  from  the  draft  even  though  he  mif^t  wttb 
to  serve  and,  a  fortiori,  they  should  exclude  the  aUen  who  wished  to  be 
exempted  but  who  had  in  good  faith  failed  to  meet  the  procedural 
requirements  of  the  law.  This  view  is  repudiated  in  United  States  v. 
Finley  and  Ex  parte  Hutflis.  In  these  cases  it  was  held  that  the  exemp- 
tion of  aliens  depended  upon  a  strict  compliance  with  the  rules  and 
regulations  governing  the  filing  of  claims  for  such  exemptions.  An 
alien  cannot  get  exemption  without  claiming  it  in  due  form. 

Conspiracy  to  Obstruct  Conscription — Elements  of  the  Offense.  Gold- 
man V.  United  States  (U.  S.  Supreme  Court,  January  14, 1918,  38  Sup« 
Ct.  166) ;  United  States  v.  Galleanni  (U.  S.  District  Court,  October  9, 
1917,  245  Fed.  977);  United  States  v.  Bryant  (U.  S.  District  Court, 
September  13,  1917,  245  Fed.  682);  United  States  v.  Baker  (U.  S.  Dis- 
trict Court,  July  11,  1917,  247  Fed.  124).  In  thefirstof  these  cases 
the  Supreme  Court  of  the  United  States  reiterates  the  well  established 
rule  that  the  crime  of  conspiracy  is  complete  even  though  the  plans  of 
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the  conspirators  are  wholly  unsuccessful.  The  fact  that  the  defend- 
ants conspu^  to  induce  persons  to  evade  the  obligations  of  the 
conscription  act  brought  them  within  the  penalties  of  the  penal  code, 
although  the  government  could  point  to  no  person  who  had  been  in- 
duced by  their  efforts  thus  to  violate  the  law.  United  States  v. 
Galleanni  holds  that  soliciting  and  urging  people  not  to  register  for  the 
draft  is  punishable  as  a  conspiracy  to  defraud  the  United  States  in- 
asmuch as  it  was  a  conspiracy  to  deprive  the  government  of  a  right  to 
which  it  was  entitled.  In  United  States  v.  Bryant  the  defendants  had 
conspired  forcibly  to  resist  the  operation  of  the  conscription  act  but 
their  conspiracy  and  all  the  overt  acts  done  in  furtherance  of  it  took 
place  before  the  conscription  act  was  passed  by  Congress.  This  was 
held  nevertheless  to  be  a  conspiracy  to  offer  forcible  resistance  to  the 
authority  of  the  United  States.  Nor  does  the  fact  that  the  scheme  of 
the  conspirators  was  ''chimerical  and  utterly  impossible  of  success" 
make  it  less  a  violation  of  the  law.  The  government  failed  to  convict 
the  defendants  in  United  States  v.  Baker  because  it  was  unable  to  prove 
definite  intention  on  their  part  to  persuade  persons  not  to  ob^y  the 
conscription  law.  Such  intention  was  not  shown  by  a  mere  circulation 
of  literature  denouncing  war  and  implying  that  a  Socialist  administra- 
tion would  have  kept  the  country  out  of  war. 

Enlistmeni — Validity — Right  of  Recruit  to  a  Fair  Physical  Examina- 
tion, — Ex  <parte  Blackington  (U.  S.  District  Court,  October  17,  1917, 
245  Fed.  801).  The  petitioner  in  this  case  enlisted  in  good  faith  in  the 
national  guard  and  was  drafted  into  the  federal  service.  It  was  shown 
that  the  army  medical  examiner  passed  him  out  of  malice  in  spite  of 
certain  physical  defects.  This  case  holds  that  such  a  person  has  no 
right  to  demand  his  discharge  from  military  service.  The  medical 
examiner  acts  solely  for  the  government  and  is  under  no  legal  obliga- 
tion to  an  applicant  to  give  him  a  fair  examination. 

Enlistment  of  Minors — Right  of  Parent  or  Guardian  to  Claim  Release. 
Ex  parte  Rush  (U.  S.  District  Court,  November  13, 1917,  246  Fed.  172). 
The  National  Defense  Act  of  June  3,  1916,  provides  that  persons  under 
eighteen  years  of  age  shall  not  be  enlisted  or  mustered  into  the  military 
service  of  the  United  States  without  the  written  consent  of  his  parent 
or  guardian  provided  that  the  parent  or  guardian  has  a  legal  right  to 
his  custody  and  control.  In  this  case  a  boy  of  seventeen  enlisted  with- 
out the  consent  of  his  guardian  and  served  for  a  year  in  the  army.    He 
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then  deserted,  was  arrested  and  held  for  court  martial.  His  guardian 
asks  for  writ  of  habeas  corpus  on  the  ground  that  his  enlistment  was 
illegal,  and  that  he  cannot  be  held  in  the  custody  of  the  military  authori- 
ties. The  petition  for  the  writ  is  denied  upon  two  grounds.  In  the 
first  place  it  is  well  established  that  the  law  requiring  the  consent  of 
parent  or  guardian  to  the  enlistment  of  a  minor  is  intended  not  for  the 
benefit  of  the  minor  but  for  that  of  the  parent  or  guardian.  The  minor 
cannot  on  his  own  behalf  set  up  the  in  vaUdity  of  his  enlistment.  Second- 
ly, the  parent  or  guardian  must  act  within  a  reasonable  time  in  asserting 
his  claim  to  have  the  minor  released  from  military  service.  Such 
action  must  at  dl  events  be  taken  before  the  minor  has  made  himself 
amenable  to  military  jurisdiction  by  a  violation  of  military  law.  Two 
other  recent  cases  lay  down  the  same  rule :  Ex  parte  Dostal,  243  Fed. 
664;  Ex  parte  Foley,  243  Fed.  470. 

Espionage  Act — Vcdidity  of  Provisions  Concerning  Seditious  PvJblicar 
lions.  United  States  v.  Pierce  (U.  S.  District  C!ourt,  November  7, 1917, 
245  Fed.  878);  Masses  PubUshing  Co.  y.  Patten  (U.  S.  Circuit  Ck)urt 
of  Appeals,  November  2,  1917,  246  Fed.  24).  It  is  held  in  the  case  of 
United  States, v.  Pierce  that  the  provision  of  the  espionage  act  making 
it  a  crime  for  any  person  willfully  to  "make  or  convey  false  reports  or 
false  statements  with  intent  to  interfere  with  the  operation  or  success 
of  the  military  or  naval  forces  of  the  United  States"  is  not  an  uncon- 
stitutional abridgment  of  the  freedom  of  speech  guaranteed  by  the 
first  amendment.  There  are  well  recognized  limits  to  the  freedom  of 
speech.  ''Citizens  have  the  right  to  criticize  the  existing  laws,  point 
out  their  defects,  injustice,  and  unwisdom,  and  advocate  their  amend- 
ment or  repeal;  but  they  have  no  constitutional  right  to  counsel,  advise, 
encourage,  and  sohcit  resistance  to  the  execution  of  or  refusal  to  obey 
them." 

In  Masses  Publishing  Co.  v.  Patten  the  question  is  raised  of  the  con- 
stitutionality of  the  clause  of  the  espionage  act  excluding  from  the 
mails  certain  proscribed  kinds  of  matter,  such  as  that  which  advocates 
treason,  insurrection  or  forcible  resistance  to  the  law.  The  court 
points  out  that  the  act  in  question  does  not  forbid  the  publication  of  the 
matter  excluded  from  the  mails,  nor  its  transportation  in  other  ways 
than  through  the  mails.  There  is  no  broad  question  of  the  freedom  of 
the  press  raised.  There  is  ample  authority  to  sustain  the  exercise  by 
Congress  of  the  power  to  prevent  the  mails  from  being  used  as  an 
agency  to  promote  ends  which  it  regards  as  dangerous  or  injurious. 
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Such  exclusion  violates  no  property  right  and  does  not,  therefore, 
amount  to  a  denial  of  due  process  of  law.  The  court  also  holds  that  the 
decision  of  the  postmaster  general  in  excluding  such  a  publication 
for  the  mails  is  final  unless  it  is  clearly  wrong.  The  burden  rests  upon 
those  attacking  such  decision  to  show  that  it  is  wanton,  malicious  or  in 
conflict  with  the  preponderance  of  evidence. 

Searches  and  Seusurea — Unreasonable — Suspicion  of  Espionage.  United 
States  V.  Premises  in  Butte,  Montana  (U.  S.  District  Court,  Octo- 
ber 17,  1917,  246  Fed.  185).  The  officers  of  the  federal  govern- 
ment sought  search  warrants  to  enter  and  search  certain  premises  on 
which  they  believed  would  be  foimd  evidence  that  the  German  subject 
there  residing  had  been  guilty  of  violating  the  espionage  act.  The 
warrants  were  refused.  Mere  suspicion  is  not  enough  to  justify  the 
search  of  a  person's  premises.  The  fourth  amendment  to  the  United 
States  Constitution  protects  every  person  from  unreasonable  searches 
and  seizures  and  the  search  contemplated  in  this  case  is  unreasonable 
in  view  of  the  failure  of  the  federal  officers  to  show  "probable  cause" 
that  a  crime  had  been  committed.  The  warrants  must  also  be  refused 
on  the  ground  that  the  proposed  search  would  amount  to  making  the 
suspected  person  be  a  witness  against  himself  since  the  forcible  examina^ 
tion  of  private  books  and  papers  will  constitute  an  infringement  of  the 
protection  against  self-incrimination. 

Sedition — Right  of  State  to  Punish  Interference  with  the  War.  State 
V.  Hohn  (Minnesota,  January  25,  1918,  166  N.  W.  181).  This  case 
upholds  the  validity  of  a  statute  of  Minnesota  making  it  imlawful 
first,  to  discourage  enlistment  in  the  military  or  naval  forces  of  the  nation 
or  state;  second,  to  advocate  in  speech  or  writing  that  "the  citizens  of 
this  state  should  not  aid  or  assist  the  United  States  in  prosecuting  or 
carrying  on  war  with  the  public  enemies  of  the  United  States."  The 
defendants  circulated  pamphlets  attacking  the  conscription  act,  de- 
nouncing the  President  and  Congress,  and  impugning  the  motives  which 
led  us  to  enter  the  war.  In  the  first  place,  it  is  unnecessary  to  determine 
whether  the  pamphlet  directly  urged  men  not  to  enlist  in  the  national 
service  since  the  natural  and  reasonable  effect  of  it  is  to  deter  men  from 
doing  so.  Secondly,  the  fact  that  the  war  power  has  been  confided  to 
the  national  government  does  not  preclude  the  states  from  forbidding 
their  citizens  to  interfere  with  the  raising  of  the  national  armies  or  the 
conduct  of  the  war.    Such  state  legislation  must  not  conflict  with  federal 
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law  or  hinder  or  impede  its  operation.  The  act  in  question  does  not  so 
conflict  with  any  federal  law;  its  provisions  supplementing  and  not 
interfering  with  the  espionage  act  passed  by  Congress.  The  state  is 
part  of  the  nation  and  owes  to  the  nation  full  support  in  time  of  war. 
It  is  proper  for  the  state  to  require  its  citizens  ''to  refrain  from  any  act 
which  will  interfere  with  or  impede  the  national  government  in  effec- 
tively prosecuting  the  war  against  the  public  enemies."  Lastly,  this 
statute  is  not  void  by  reason  of  its  interference  with  the  freedom  of 
speech.  There  is  no  unrestrained  freedom  to  say  or  print  whatever 
one  chooses.  It  is  necessary  that  the  government  should  forbid  utter- 
ances and  pubUcations  which  imperil  the  national  security  or  hinder 
the  proper  performance  of  its  Mbhc  duties. 


NEWS  AND  NOTES 

BDITBD  BY  FREDERIC  A.   OGO 
Univertity  of  WtMconnn 

By  vote  of  the  executive  council  the  next  annual  meeting  of  the 
American  Political  Science  Association  will  be  held  at  Cleveland, 
Ohio,  during  the  week  following  Christmas.  The  exact  dates  remain 
to  be  determined.  The  American  Economic  Association  will  be  in 
session  in  Cleveland  at  the  same  time. 

In  accordance  with  the  vote  of  the  executive  council  at  its  Detroit 
meeting,  in  November,  a  typewritten  list  of  members  of  the  American 
Political  Science' Association  has  been  prepared.  Copies  may  be  had, 
on  application  to  the  secretary-treasurer,  at  50  cents. 

A  separate  department  of  political  science  has  been  established  at  the 
University  of  Kansas,  with  Professor  C.  A.  Dykstra  as  chairman. 
Professors  Hodder  and  Davis  of  the  department  of  history  contiaue  for 
the  present  to  offer  certain  courses  in  political  science. 

Professor  Samuel  N.  Harper,  of  the  University  of  Chicago,  has  given 
lectures,  chiefly  on  the  Russian  revolution,  at  a  nimiber  of  middle 
western  universities  during  the  winter. 

Professor  Marshall  S.  Brown  has  been  designated  Dean  of  the 
Faculties  at  New  York  University,  with  a  view  to  promoting  coopera- 
tion among  the  several  schools  of  the  University.  Professor  Milton  E. 
Loomis  has  been  made  chairman  of  the  division  of  public  affairs. 

Professor  Chester  Lloyd  Jones,  of  the  University  of  Wisconsin,  who  is  a 
member  of  a  group  of  political  scientists  and  historians  engaged  through 
the  year  in  the  study  of  the  Mexican  problem,  spent  part  of  the  spring 
touring  the  United  States  and  visiting  Cuba  in  quest  of  auxiliary  data. 

W.  F.  Dodd,  secretary  of  the  Illinois  legislative  reference  bureau, 
has  been  appointed  major  in  the  reorganized  quartermaster's  bureau 
of  the  department  of  war. 
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Professor  P.  Orman  Ray,  of  Northwestern  University,  will  give  courses 
in  political  science  in  the  summer  session  of  Columbia  University. 

The  League  to  Enforce  Peace  annoimces  a  ''Win  the  War  for  Per- 
manent Peace"  convention,  to  be  held  at  Philadelphia  May  16-18. 
There  are  to  be  sessions  on  ''what  democracy  would  face  if  it  lost  the 
fight,"  preparation  for  a  league  of  nations,  machinery  of  a  league  of 
nations,  and  uses  of  a  league  of  nations. 

Professor  W.  J.  Shepard,  of  the  department  of  political  science  of  the 
University  of  Missouri,  was  granted  leave  of  absence  from  January  1, 
1918,  in  order  to  undertake  national  service,  as  a  first  lieutenant,  as- 
signed to  field  service  in  the  civilian  personnel  division,  ordnance  bureau 
of  the  war  department.  Professor  Eugene  Fair,  of  the  First  District 
State  Normal  School,  Kirksville,  Missouri,  has  been  appointed  acting 
professor  of  pohtical  science  in  the  University  of  Missouri  and  will 
have  charge  of  Professor  Shepard's  courses  during  the  latter's  absence. 

Dr.  H.  H.  Powers,  of  the  Bureau  of  University  Travel,  gave  a  series 
of  five  lectures  on  "War  and  Democracy"  at  the  University  of  Missouri 
in  February. 

The  Morton  Denison  Hull  prise  o£fered  by  the  American  Munici- 
pal League  has  been  awarded,  for  1918,  to  Mr.  Robert  D.  Armstrong 
for  an  essay  on  the  public  service  conunission  of  Indiana.  Mr.  Arm- 
strong is  a  graduate  of  Indiana  University  and  received  his  master's 
degree  last  June  at  the  University  of  Wisconsin.  He  has  been  ap- 
pointed librarian  and  assistant  secretaiy  of  the  Indiana  commission. 

Mr.  Robert  E.  Tracy  has  been  called  from  Philadelphia  to  become 
director  of  the  newly  organized  bureau  of  governmental  research  of 
Indianapolis.  For  three  years  Mr.  Tracy  has  acted  as  the  legal  special- 
ist on  the  8ta£f  of  the  Philadelphia  bureau  of  municipal  research,  where 
he  also  has  served  as  secretary  to  the  board  of  trustees  and  as  general 
assistant  to  the  director  and  assistant  director.  He  is  editor  of  the 
judicial  decisions  department  of  the  National  Municipal  Review. 

Seven  public  lectures  on  ''Aspects  of  the  World  War"  were  g^ven  dur- 
ing February  and  March  at  the  Johns  Hopkins  University.  Five  were 
delivered  by  members  of  the  faculty:  "The  Tradition  of  American 


290  THB  AMBHICAN  POLITICAL  SCIENCE  RBVIBW 

Isolation/'  by  Professor  John  H.  Latan6;  ''The  Prussian  Theory  of  the 
State"  and  "The  Prussian  Theory  of  Monarchy,"  by  Professor  W.  W, 
Willoughby;  "Medical  Aspects  of  the  War,"  by  Dr.  Winford  H.  Smith; 
and  "The  War  and  the  Future  of  the  Far  East,"  by  President  Frank  J. 
Goodnow.  The  remaining  two  lectures  were:  "The  Germans  in  Bel- 
gium and  France,"  by  Professor  Vernon  L.  Kellogg,  and  "Plans  to  Dis- 
courage War,"  by  Mr.  Theodore  Marburg. 

"Privileges  and  Tmmunities  of  State  Citizenship,"  a  dissertation  by 
Dr.  Roger  Howell,  will  soon  be  issued  from  the  Johns  Hopkins  Press. 

The  departments  of  political  science  of  the  University  of  Oregon, 
the  Oregon  Agricultural  College,  and  Reed  College  are  co5perating  in 
writing  a  descriptive  accoimt  of  the  present  state  and  local  government 
of  Oregon.  It  is  hoped  that  the  study  will  be  issued  as  a  joint  bulletin 
of  the  three  institutions  before  the  end  of  the  year. 

The  fifth  national  foreign  trade  convention,  organized  under  the 
auspices  of  the  National  Foreign  Trade  Council,  was  held  at  Cincinnati, 
April  18-20.  The  general  subject  for  consideration  was  the  part  of 
foreign  trade  in  winning  the  war. 

The  fifth  annual  meeting  of  the  National  Institute  of  Social  Sciences 
was  held  at  New  York  January  18.  The  papers  related  to  recon- 
struction after  the  war,  and  included  the  following:  ''The  General 
Principles  of  a  Policy  of  Reconstruction,"  by  Professor  Thorstein  B. 
Veblen  of  the  University  of  Missouri;  "Labor  Reconstruction  as  a 
Result  of  the  War,"  by  John  B.  Andrews  of  the  American  Association 
for  Labor  Legislation;  "Free  Trade,  an  Essential  Factor  in  Maintaining 
the  Peace  of  the  World,"  by  George  H.  Putnam  of  the  American  Free 
Trade  League;  and  "Immigration  and  the  Foreign-born  After  the  War," 
by  Professor  Henry  P.  Fairchild  of  Yale  University.  These  papers, 
with  others  on  post-bellum  reconstruction,  are  to  be  published  as  Voliune 
rV  of  the  annual  journal  of  the  institute. 

The  United  States  Commissioner  of  Education  has  requested  the 
American  Political  Science  Association,  the  American  Historical  Asso- 
ciation, the  American  Economic  Association,  the  American  Sociological 
Society,  and  the  American  Statistical  Association  to  designate  two 
persons  each  to  serve  as  members  of  a  committee  which  shall  undertake 


NEWS  AND  NOTES  291 

a  study  of  educational  readjustments  in  the  social  sciences  made  neces- 
sary or  desirable  by  the  war.  Professor  Edgar  Dawson  of  Hunter 
College  and  Professor  Frederic  A.  Ogg  of  the  University  of  Wisconsin 
have  been  named  by  Professor  Henry  J.  Ford  to  represent  the  Political 
Science  Association.  The  first  meeting  of  the  committee,  held  in  the 
office  of  the  Commissioner  of  Education  February  9,  was  attended  by 
both  appointees,  as  well  as  by  Professor  Ford. 

A  new  publication  of  interest  to  political  scientists  is  the  Workmen's 
Compensation  Law  Journal,  a  monthly  containing  the  ciurent  decisions 
of  all  courts  in  the  coimtry  relating  to  workmen's  compensation,  the 
federal  cases  appearing  first  and  the  state  cases  following  in  alphabetical 
order.  A  special  feature  is  an  alphabetical  cross-reference  digest-index 
of  the  law  and  the  fact.  Workmen's  compensation  statutes  are  now  in 
operation  in  thirty-seven  states  and  three  territories,  and  the  number  of 
awards  and  rulings  by  the  various  state  boards  and  commissions  which 
are  being  passed  upon  by  the  appellate  courts  is  constantly  increasing. 
The  new  journal  is  published  at  100  William  Street,  New  York. 

On  account  of  their  failure  to  arrive  in  Philadelphia  sufficiently 
promptly,  the  accounts  of  the  secretary-treasurer  were  not  audited 
during  the  annual  meeting.  An  auditing  conmiittee  appointed  at  the 
business  session  subsequently  went  over  the  books,  and  has  submitted 
the  following  report: 

We,  the  undersigned,  have  examined  the  report  of  the  treasurer 
of  the  American  Pohtical  Science  Association  for  the  year  1917  and  the 
vouchers  annexed  thereto,  and  report  as  follows: 

1.  We  find  the  amount  reported  as  being  on  hand  at  the  beginning 
of  the  fiscal  year  to  correspond  with  the  amount  appearing  on  the  check 
book. 

2.  We  find  the  expenditures  reported  to  be  supported  by  proper 
vouchers. 

3.  We  find  no  irregularities  in  the  report. 

Ebnst  Freund, 
Charles  E.  Merriam, 
P.  O.  Ray, 

Auditing  Committee. 
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Hungarian  Franchise  BilL  A  new  Hungarian  Franchise  Bill  was 
introduced  in  Parliament  shortly  before  Christmas.  The  advocates  of 
reform  are  by  no  means  enchanted  with  the  bill  as  actually  produced; 
but  it  admittedly  represents  a  very  considerable  step  forward.  It 
enfranchises  all  literate  men  of  twenty-four  who  have  ever  attended 
four  classes  of  an  elementary  school,  or  paid  not  less  than  10  crowns  in 
direct  taxes,  or  possess  a  trade  license,  or  are  permanently  employed  in 
industrial  or  agricultural  work.  In  the  case  of  men  who  have  been  two 
years  in  active  service  during  this  war,  or  who  possess  either  the  medal 
for  valor  or  the  Charles  cross,  the  vote  is  granted  irrespective  of  age. 
Women  who  have  attended  four  classes  of  a  middle  school,  or  have  for 
two  years  been  members  of  a  scientific  or  literary  society,  or  whose 
husbands  died  in  war  service,  also  obtain  the  vote.  There  are  various 
provisions  for  checking  the  appalling  electoral  corruption  which  has 
hitherto  prevailed  in  Hungary,  judicial  officials  being  appointed  on  all 
the  registration  and  polling  booth  committees  by  way  of  controlling  the 
more  than  partial  county  officials,  the  candidates  being  in  future  for- 
bidden  to  pay  the  traveling  expenses  and  food  bills  of  voters,  and  the 
sale  of  liquor  being  prohibited  on  the  eve  and  day  of  elections.  On 
the  other  hand,  the  ballot  is  only  to  be  allowed  in  sixty-six  municipal 
constituencies;  public  declaration  is  to  be  retained  in  all  the  country 
districts,  and,  consequently,  among  the  non-Magyars,  with  the  obvious 
motive  of  still  controlling  elections. 

It  has  been  calculated  that  this  bill  will  raise  the  number  of  electors 
from  1,800,000  to  3,150,000  men,  and  will  also  add  260,000  women. 
The  Hungarian  press  openly  congratulates  the  cabinet  on  having  so 
manipulated  the  reform  as  to  secure  to  the  Magyars  at  least  3  per  cent 
more  of  the  votes  than  they  were  previously  entitled  to;  and  it  was 
annoimced  that  a  redistribution  bill  would  be  introduced  such  as  would 
make  it  practically  impossible  for  the  non-Magyar  races  (who  on  a 
merely  numerical  basis  are  entitled  to  198  seats  out  of  413)  to  be  rep- 
resented by  more  than  a  dozen  or  so.^ 

The  Irish  Convention.  Since  the  Act  of  Union  in  1801  there  has 
been  a  continuous  demand  on  the  part  of  the  Irish  Nationalists  for 
a  repeal  of  that  act  and  for  some  form  of  home  rule.  But  the  Irish 
question  did  not  rise  to  first-class  importance  until  in  1885  Gladstone 
declared  that  if  returned  to  office  he  was  prepared  to  ''deal  in  a  liberal 

^  The  New  SUUeeman,  January  26,  191S. 
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spirit''  with  the  demand  for  home  rule.  Since  then  the  question  has 
made  and  unmade  cabinets,  in  quick  succession,  until  it  precipitated  the 
recent  crisis  upon  which  the  outcome  of  the  war  itself,  so  far  as  England 
is  concerned,  may  depend. 

The  events  leading  to  the  convention  cannot  here  be  traced  in  detail. 
We  must  content  ourselves  with  noting  that  just  before  the  outbreak 
of  the  war  an  attempt  was  made  by  the  British  cabinet  to  settle  the 
question  by  the  passage  of  a  Home  Rule  Act,  which,  after  heated  debate 
and  numerous  amendments,  received  the  royal  assent  September  18, 
1914.  The  bill  when  introduced  was  not  acceptable  to  Ulster,  and  was 
amended  by  a  provision  excluding  six  of  the  Ulster  counties  for  six  years. 
When  the  war  broke  out  (August  4),  as  part  of  the  political  truce  to 
which  the  Unionist  party  adhered,  a  Suspensory  Act  was  introduced 
into  the  house  of  commons,  September  17,  and  passed  both  houses  on 
the  following  day.  This  suspended  the  operation  of  the  Home  Rule 
Act  till  the  end  of  the  war.  It  settled  nothing,  and  in  the  meantime  the 
parties  in  Ireland  faced  each  other  for  the  inevitable  struggle  that  was 
sure  to  follow. 

On  the  23d  of  April,  1916,  an  attempt  was  made  by  two  German 
submarines  to  land  arms  off  the  west  coast  of  Ireland;  a  few  days  later 
the  Easter  rebellion  was  proclaimed.  It  lasted  a  week;  its  leaders 
were  arrested,  sixteen  were  executed,  about  3000  arrested  and  many 
of  them  sent  to  prison.  As  a  result  the  Sinn  Fein  party  became  the 
most  important  factor  in  Irish  politics  and  compelled  Mr.  Asquith  to 
admit  that  the  "Castle  Government  had  entirely  broken  down."  The 
Lloyd  George  War  Cabinet  proposed  that  the  Home  Rule  Act  be  put 
in  operation,  excluding  the  six  Ulster  counties;  and  when  this  was  not 
accepted,  arranged  for  an  Irish  Convention  which  should  undertake 
to  solve  the  Irish  question. 

Formal  announcement  of  the  prop)oeed  convention  was  made  in  the 
house  of  commons  by  the  prime  minister  on  May  21,  1917;  and  three 
weeks  later  a  statement  was  made  as  to  the  composition  of  the  body. 
The  largest  group  was  to  be  representatives  of  the  local  authorities — 
the  chairmen  of  the  elected  councils  of  the  counties  and  coimty  boroughs, 
and  two  delegates  from  each  province  to  be  chosen  by  the  chairmen  of 
the  councils  of  the  smaller  municipalities.  In  addition,  there  were  to 
be  six  Roman  Catholic  prelates,  a  representative  of  the  Protestant 
Church  and  the  moderator  of  the  Irish  Presbyterian  Assembly;  the 
chairmen  of  the  Dublin,  Belfast  and  Cork  chambers  of  commerce; 
five  representatives  of  the  trade  councils  and  trades  unions  in  Dublin, 
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Cork  and  Belfast;  two  Irish  representative  peers;  five  persons  to  be 
appointed  by  John  Redmond,  the  same  nmnber  by  Sir  John  Lonsdale, 
and  two  by  William  O'Brien  (the  leaders  of  the  Irish  parliamentary 
groups);  five  by  the  Unionist  Alliance  (of  southern  Ireland);  five 
places  to  be  offered  to  the  Sinn  Feiners;  and  fifteen  to  be  appointed  by 
the  British  government.    The  total  number  would  be  101. 

Objection  was  made  that  the  convention  was  not  elected  nor  pro- 
portionally representative.  In  reply  it  was  urged  that  a  popular 
election  during  the  war  was  unwise,  if  not  impracticable;  and  that  all 
important  elements  were  offered  representation.  But  the  Sinn  Feiners 
and  Mr.  O'Brien's  league  declined  to  name  their  representatives. 

The  convention  met  first  in  Dublin  on  July  25,  with  92  members 
present,  and  elected  as  chairman  Sir  Horace  Plunkett,  the  well-known 
head  of  the  Irish  department  of  agriculture  and  technical  instruction. 
A  grand  committee  began  to  sit  August  15,  to  consider  details  of  a  def- 
inite plan.  Beginning  September  3,  the  convention  met  for  a  time  in 
Belfast;  later  in  Cork,  and  agaia  in  Dublin. 

The  events  leading  up  to  the  convention  suggest  grave  political 
difficulties  which  must  be  overcome  if  it  is  to  succeed;  but  no  one 
familiar  with  Irish  history  can  fail  to  take  account  of  the  economic, 
social  and  religious  problems  that  will  inevitably  present  themselves. 
Irishmen  have  good  memories,  and  they  will  undoubtedly  recall  some 
of  the  unfortunate  chapters  of  English  and  Irish  history  that  need  not 
be  cited  here.  They  will  also  be  influenced  by  present  social  wrongs  and 
economic  hardships.  The  Easter  uprising  found  its  most  willing  re- 
cruits from  the  miserable  hovels  called  tenement  houses,  from  districts 
where  children  were  starving  and  men  and  women  were  in  desperate 
straits. 

The  Ulster  problem  presents  both  an  industrial  and  a  religious  aspect. 
The  six  counties  claiming  exclusion  are  largely  industrial;  and  the 
Ulstermen  feel  that  their  industrial  prosperity  and  their  happiness  is  in 
part  at  least  due  to  the  union  with  Great  Britain.  They  also  fear  dis- 
crimination in  religious  matters;  but  whatever  merits  their  claims  may 
have,  it  is  difficult  to  see  how  the  religious  question  can  be  solved  by 
separation  from  the  rest  of  Ireland.  In  one  of  the  six  northeastern 
counties  the  Roman  Catholics  constitute  51  per  cent  of  the  population; 
in  none  less  than  20  per  cent;  and  in  all  but  two,  above  25  per  cent. 
On  the  other  hand  some  of  the  coimties  outside  the  northeastern  group 
have  a  fair  share  of  Protestants. 

Viewed  from  the  standpoint  of  parties,  the  problem  is  even  more 
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difficult  than  from  the  economic  or  religious  standpoint,  for  concessions 
and  toleration  might  conceivably  overcome  these  latter  obstacles.  But 
the  parties  in  Ireland  stand  for  such  irreconcilable  ideas  that  this  barrier 
seems  at  present  ahnost  insurmountable.  There  are  three  leading 
parties.  First  may  be  noted  the  Sinn  Feiners.  They  will  be  satisfied 
with  nothing  less  than  an  independent  state,  a  republic  entirely  free  from 
the  British  empire.  It  is  difficult  to  estimate  their  actual  strength; 
but  it  is  perhaps  safe  to  say  that  if  the  results  of  the  convention  are 
submitted  to  the  Irish  voters,  the  Sinn  Fein  party  will  be  strong  enough 
to  defeat  them. 

Next  are  the  Nationalists,  or  Irish  Home  Rulers.  These  hold, 
with  the  Sinn  Feiners,  that  Ireland  is  a  separate  nation,  but  would 
be  content  with  a  measure  of  home  rule,  such  as  is  now  possessed  by 
New  2^1and  or  Newfoundland.  But  while  asserting  that  Ireland  is 
one  nation,  they  cjlaim  that  Irishmen  must  retain,  under  a  system  of 
home  rule,  representation  in  the  imperial  Parliament,  a  right  granted  to 
none  of  the  Dominion  governments. 

Then  there  are  the  Irish  Unionists,  who  hold  that  the  welfare  of 
Ireland  can  be  best  secured  by  maintaining  the  union  with  Great  Britain. 
They  would  prefer  the  union  of  all  Ireland,  but  are  ready  to  resist, 
by  force  of  arms  if  necessary,  the  separation  of  at  least  the  six  north- 
eastern counties.  But  while  the  Nationalists  are  strongest  in  the 
south  and  the  Unionists  in  the  north,  and  while  this  division  also  runs 
closely  parallel  to  the  religious  differences  between  these  two  parties, 
it  should  be  noted  that  the  line  of  demarcation  is  by  no  means  distinct, 
and  that  no  geographical  limits  can  be  set  as  a  suitable  division  of  a 
satisfactory  basis  for  separate  imperial  relations. 

To  the  cross  purposes  of  parties  in  Ireland  must  be  added  the  fact 
that  any  agreement  that  the  convention  reaches  must  also  be 
accepted  by  the  parties  represented  at  Westminster.  The  sentiment  in 
England,  judged  from  reports  in  the  leading  English  journals,  is  by  no 
means  united.  Mr.  Dicey,  for  example,  has  opposed  home  rule  in  any 
form;  the  English  Spectator  has  insisted  upon  giving  Ulster  a  separate 
government  if  hopie  rule  is  adopted,  and  points  to  West  Virginia  during 
the  Civil  War  as  a  proj)er  precedent;  while  some  of  the  leading  men  in 
every  party  believe  the  only  solution  lies  in  the  Dominion  form  of 
government.  In  a  speech  in  the  house  of  commons,  October  23,  1917, 
Lloyd  George,  observing  that  the  Sinn  Feiners  wanted  separation  or 
secession,  added  emphatically,  "We  had  better  say  at  once  imder  no 
conditions  will  Great  Britain  permit  anything  of  that  kind.'' 
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The  seriousness  of  the  whole  problem  may  be  suggested  by  the  gov- 
ermnent's  unwillingness  until  lately  to  force  conscription  on  Ireland; 
nor  can  much  ground  for  optimism  be  claimed  in  the  articles  of  seces- 
sion drawn  up  by  the  Sinn  Fein  convention,  October  29,  in  the  resig- 
nation of  Sir  Edward  Carson  from  the  cabinet,  in  the  death  of  John 
Redmond,  leader  of  the  Nationalists,  in  the  growing  strength  of  the 
Labor  party,  in  riots  and  open  threats  of  revolt,  nor  in  the  continuous 
attempts  of  factions  in  every  party  to  defeat  all  efforts  at  settlement. 

None  the  less,  early  April  brought  important  developments.  In 
the  first  place,  the  government,  through  a  notable  speech  of  Mr. 
Lloyd  George,  announced  its  purpose  to  seek  legislation  extending  to 
Ireland  the  principle  of  conscription.  And  in  the  second  place,  the 
plan  of  government  adopted  by  the  Irish  convention  was  officially 
made  public.  This  plan  was  carried  in  the  convention  by  a  vote  of 
44  to  29,  most  of  the  Nationalists  uniting  with  the  southern  Unionists 
and  labor  representatives.  It  provides  for  a  parliament  at  Dublin  for 
the  whole  of  Ireland,  with  full  powers  over  domestic  legislation, 
expenditures  and  direct  taxation.  The  lower  house,  of  200  members, 
is  to  be  in  the  main  a  popularly  elected  body,  on  the  analogy  of  the 
British  house  of  commons;  the  upper,  known  as  the  senate,  is  to  con- 
sist of  64  representatives  of  commerce,  industry,  labor,  churches, 
universities,  county  councils,  and  the  peerage.  The  Nationalists 
agree  to  guarantee  to  the  Unionists  40  per  cent  of  the  membership  of 
the  house  of  commons.  The  question  of  control  of  the  customs  duties 
is  to  be  left  for  later  settlement. 

Minority  reports  were  also  presented  by  the  Ulster  Unionists  and 
by  a  group  of  Nationalists. 

The  report  contemplates  that  the  new  system  shall  go  into  opera- 
tion immediately.  The  assent  of  the  British  Parliament  is,  of  course, 
necessary;  and  whether  it  shall  be  forthcoming  will  imdoubtedly  de- 
pend to  a  considerable  degree  upon  the  Irish  attitude  toward  con- 
scription. If  conscription  is  seriously  resisted,  there  is  little  chance 
that  either  the  government  or  Parliament  will  be  in  a  mood  to  con- 
cede any  measure  of  autonomy. 

Karl  F.  Geiser. 

Oberlin  College. 

Absent-voting  in  Norway,  At  every  election  many  voters  fail 
to  exercise  their  suffrage  rights.  It  is  unquestionably  true  that  most 
of  those  who  do  not  vote  voluntarily  disfranchise  themselves  through 
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lack  of  interest,  but  there  is  no  doubt  that  a  considerable  number  of  vot- 
ers, through  no  fault  of  their  own,  are  prevented  from  casting  their 
ballots  on  election  day.  Ck)nmiercial  traveling  men,  railroad  em- 
ployees, actors,  students  and  others  often  find  it  too  inconvenient  or 
expensive  to  vote;  physical  disability  at  times  makes  it  impossible. 

Until  recently,  no  special  consideration  was  given  to  the  ''absent" 
voter  in  this  coimtiy.  In  the  last  few  years,  however,  many  states 
have  legislated  to  give  the  ballot  to  voters  temporarily  and  unavoidably 
absent  from  the  polls. 

In  Norway,  a  "crowned  republic"  of  Northern  Europe,  absent  voting 
has  been  an  established  institution  for  over  a  century.  Its  experience 
may,  therefore,  prove  instructive  and  illuminating.  Because  of  scattered 
population,  difficulty  of  travel,  and  a  relatively  large  number  of  fisher- 
men and  seamen,  absent-voting  developed  early  in  Norway,  and  has 
proved  popular. 

The  Norwegian  constitution  dates  from  1814.  One  of  its  original 
paragraphs  provided  that  qualified  voters  residing  within  the  kingdom, 
who  could  not  meet  at  the  polls  on  account  of  sickness,  military  service, 
or  for  any  other  vaUd  reason,  might  send  their  written  votes  to  the 
election  officers  before  the  poUs  were  closed.^  In  1896,  this  paragraph 
was  amended,  authorizing  parliament  to  extend  the  same  privilege  by 
law  to  citizens  outside  the  kingdom.'  Under  the  present  election  laws, 
all  qualified  electors  in  Norway,  imable  to  vote  in  person,  may  vote 
by  letter;  and  though  absent  from  their  election  district,  they  may 
participate  in  national  and  in  local  elections  whether  they  are  within 
the  kingdom  or  outside  the  kingdom. 

Norway  elects  its  parliament  for  a  three-year  term  on  the  double 
election  plan — ^a  majority  is  necessary  to  elect  a  member  on  the  first 
ballot,  a  plurality  elects  on  the  second.  Men  and  women  have  equal 
suffrage  rights.  In  the  parliamentary  election  of  1912,'  488,913  -valid 
ballots  were  cast  at  the  first  election.  Of  these,  25,611  or  over  5  per 
cent,  were  sent  in  by  letter.  In  the  second  election,  305,916  ballots 
were  cast,  and  of  these,  19,888,  or  6^  per  cent,  were  sent  in  by  letter. 
619  votes  were  received  from  abroad.^  The  number  of  absentee  voters 
varied  considerably  in  different  parts  of  the  kingdom.    In  Finmarken, 

*  Norges  Grundlov,  §60. 

*  Grundlovebestemmelse  af  28  de  mai — ^20  de  juni  1896. 

*  SiatistxBk  Aarbok  far  Kongeriket  Norge,  1912,  pp.  194-195. 
« Ibid,,  1913,  table  pp.  206-207. 
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a  sparsely  settled  county  in  the  far  north,  25  per  cent  of  the  ballots  in 
the  first  election  and  30  per  cent  in  the  second  were  sent  in  by  letter. 

In  local  elections,  fully  as  large  a  proportion  of  votes  are  cast  in 
absentia.  In  the  1913  dty  and  village  elections,  86,239  men  and 
96,953  women  voted  in  person,  and  4338  men  and  7765  women  voted 
by  letter.  In  the  rural  communes,  187,326  men  and  91,428  women 
voted  in  person,  while  10,275  men  and  15,599  women  voted  by  letter.* 

Absent-voting  is  relatively  more  prevalent  in  rural  districts  than  in 
villages,  and  more  prevalent  in  villages  than  in  cities.  While  in  all 
elections  throughout  the  country,  absent-voting  is  more  common 
among  women  than  among  men. 

The  constitution,  as  already  quoted,  makes  absent-voting  permissible 
where  absence  from  the  polls  is  due  to  sickness,  military  service  or  other 
valid  excuse.  The  election  law  of  March  29, 1906,  governing  parliamen- 
tary elections,  enumerates  as  valid  excuses  (a)  natural  hindrances,  sick- 
ness, old  age,  bodily  defect,  pregnancy,  confinement,  child  nursing  or  nec- 
essary care  of  children  and  other  helpless  persons;  (b)  military  service  or 
other  important  duty  of  such  a  nature  as  not  to  permit  postponement, 
or  business  affairs  whose  neglect  would  cause  the  elector  serious  loss. 
Election  officers  in  communal  elections  are  not  by  law  bound  to  this 
enumeration,  but  do  use  it  as  a  guide  in  determining  the  validity  of 
excuses  for  absent-voting. 

In  practice,  the  law  is  construed  liberally,  and  particularly  so  in 
local  elections.  The  election  officers  are  assiuned  to  take  into  account 
that  it  is  the  duty  of  the  voter  to  appear  in  person  at  the  polls  if  reason- 
ably possible;  the  ordinary  inconvenience,  loss  or  expense  attendant 
on  casting  the  vote  in  person  constitute  no  valid  excuse  for  absence." 

The  absent  voter  is  required  by  law  to  make  out  his  ballot  privately 
and  place  it  in  an  envelope  which  he  must  seal.  He  sends  this  sealed 
envelope,  together  with  a  letter  explaining  his  absence,  to  the  election 
officers  of  his  district.  If  he  is  sick  or  otherwise  incapacitated  from 
making  out  the  ballot  himself,  he  may  have  it  done  for  him,  but  in  his 
presence.  No  proof  is  required  for  the  statements  made  other  than  the 
solemn  affirmation  of  the  voter,  but  his  signature  must  be  witnessed  by 
some  reliable  person  over  twenty-one  years  of  age.  Ordinarily,  how- 
ever, a  physician  will  certify  as  to  the  sickness  of  a  voter,  and  other 
reliable  persons,  not  necessarily  of  full  legal  age,  may  confirm  other 
statements  made. 

*  See  table  p.  8  of  Norges  Officielle  StcUiaiik,  n,  12,  Eommunevalgene,  1013. 

*  Alfred  Ihlen,  Overtigt  aver  Lovregleme  om  Kammunepalgene,  pp.  62-63. 
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Those  voting  within  the  kingdom  must  vote  for  candidates  in  the 
same  manner  as  those  voting  at  the  polls.  Fishermen,  inmiediately 
outside  the  territorial  waters,  are  regarded  as  within  the  kingdom.^ 

Absentee  voters  outside  the  kingdom  (including  fishermen  off  Ice- 
land, the  Faroe  and  the  Shetland  Islands)  are  privileged  to  cast  their 
votes  for  their  party  without  designating  any  candidate's  name,  for 
they  may  not  have  had  the  opportimity  to  learn  who  the  candidates 
are.*  Voters  outside  the  kingdom  must  have  their  signature  witnessed 
by  a  Norwegian  consul  or  a  Norwegian  ship's  captain.  A  voter  may 
cast  his  ballot  before  leaving  for  a  foreign  destination  if  he  so  chooses. 

In  parliamentary  elections,  voters  may  not  send  in  ballots  more  than 
three  months  before  election.*  Those  voting  abroad  may  not  vote 
before  March  1,  preceding  the  fall  election.^  The  date  of  the  explana- 
tory letter  accompan3ring  the  ballot  determines  the  date  of  the  ballot. 

A  person,  after  sending  in  his  ballot,  may  change  his  vote  at  any 
time  provided  his  new  ballot  reaches  the  election  officers  before  the 
polls  are  closed.  If  a  person  changes  his  plans  and  is  present  in  the 
election  district  on  election  day,  his  vote  by  letter  is  not  counted. 

When  the  polls  are  closed,  the  election  officers  first  decide  on  the  valid- 
ity of  the  excuses  offered  by  the  absent  voter.  The  procedure  is  public 
and  opportunity  is  given  to  disprove  or  to  confirm  the  statements  made. 
If  the  election  officers  decide  against  a  person's  right  to  vote,  his  baUot 
is  not  removed  from  its  sealed  envelope,  but  is  preserved,  together 
with  its  letter  of  transmittal.  If  the  excuse  is  accepted  as  valid,  the 
ballot  is  placed  in  a  regulation  voter's  envelope,  and  deposited  in  the 
ballot  box.  In  parliamentary  elections,  a  separate  ballot  box  is  used 
for  these  votes  that  come  in  by  letter."  In  the  communal  elections  of 
1913,  13.5  per  cent  of  the  male  absent  voters  and  15.6  per  cent  of  the 
female  absent  voters  in  the  rural  districts  had  their  excuses  rejected  as 
insufficient;  in  the  urban  districts,  11.6  per  cent  and  9  per  cent,  re- 
spectively, were  rejected." 

Absent-voting  has  proved  a  success  in  Norway.  Its  homogeneous 
population  has  been  predominantly  rural,  and  relatively  stationary. 
The  voters  of  a  district  generally  know  each  other  and  are  known  by  the 

'  See  Bredo  Morgenatjeme,  Ixtrtbog  %  den  norske  StaUforfatmngfrH,  p.  229. 

•  Ibid.,  pp,  229-230. 

•  Election  Law  of  March  29,  1906,  §23. 
>•  Law  of  June  2,  1906,  |1. 

"  Law  of  Feb.  27,  1912. 

^*  Narget  OfficielU  StatisHk,  vi,  12,  KommuneTalgene,  1918,  p.  9. 
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election  officers,  who  are,  as  a  rule,  men  of  standing  in  the  community. 
There  may  be  a  tendency  toward  a  too  liberal  extension  of  absent- 
voting  privileges  in  some  of  the  rural  districts,  but  there  is  little  likeli- 
hood of  fraud.  In  cities,  absent-voting  is  not  used  so  extensively, 
and  the  election  officers  scrutinize  the  excuses  for  absences  very  carefully. 

Other  factors  that  help  simplify  the  operation  of  absent-voting  in 
Norway  are  the  prevalence  of  the  short  ballot  in  national  elections,  and 
the  absence  of  direct  primaries,  initiative,  referendum  and  recall.  Our 
American  states  have  a  far  more  complicated  problem  to  solve,  but  its 
solution  is  neither  impossible  nor  less  desirable. 

R.  S.  Sabt. 

ComeU  University. 


NOTES  ON  INTERNATIONAL  AFFAIRS 

EDITED   BY  CHARLES  O.   FBNWIGK 

Bryn  Mawr  College 

Codification  of  Intemational  Law.  The  breakdown  of  interna- 
tional relations  exhibited  in  the  present  war  has  brought  home  to 
us  the  contradictory  character  of  many  of  the  elements  of  existing 
international  law.  It  has  been  the  custom  to  apply  the  term  ''inter- 
national law"  pretty  freely  to  a  wide  range  of  intemational  practices 
upon  which  it  cannot  fairly  be  said  that  there  is  or  was  any  general 
agreement  of  the  nations.  Taking  intemational  law  in  the  strictly 
positive  sense  of  a  body  of  rules  actually  accepted  by  the  nations  and 
evidenced  by  their  formal  statements  and  consistent  usage,  we  find 
a  variety  of  confiicting  opinions  as  to  the  validity  of  particular  rules. 
Certain  fundamental  principles  are  perhaps  fairly  clear,  especially  when 
contemplated  as  theoretical  rules.  We  can  say  that  in  the  abstract 
nations  have  a  right  of  self-preservation,  a  right  of  sovereignty  and 
independence,  a  right  of  legal  equality,  and  a  right  of  security  in  their 
territorial  possessions.  We  can  say  that  states  are  responsible  for  the 
acts  of  their  agents,  that  their  ambassadors  have  certain  privileges  in 
the  countries  to  which  they  are  sent,  that  their  treaties  must  in  general 
be  faithfully  observed .  But  when  we  get  beyond  fundamental  principles 
we  are  met  with  opposing  schools  of  intemational  law,  with  positivists 
as  opposed  to  Grotians  and  these  in  turn  opposed  to  naturalists,  with 
a  Continental  doctrine  as  opposed  to  an  Anglo-American  doctrine, 
with  conflicting  rules  as  to  acquisition  of  citizenship,  as  to  the  right  of 
expatriation,  as  to  national  responsibiUty  for  acts  of  mob  violence,  etc., 
to  say  nothing  of  the  arbitrary  practice  of  intervention,  or  of  the  hitherto 
irreconcilable  views  of  the  great  powers  in  regard  to  the  rights  of 
belligerents  and  neutrals. 

Clearly,  therefore,  if  intemational  law  is  to  be  codified,  the  method 
to  be  followed  cannot  be  that  adopted  in  the  codification  of  national 
law.  In  the  case  of  our  several  states  which  have  undertaken  to  reduce 
their  law  to  a  code  there  have  been  fairly  definite  sources  of  law  upon 
which  to  draw.    There  is  the  binding  tradition  of  the  courts  which  ean 


302  THB  AMBBICAN  POLITICAL  SCIENCB  RBVIIBW 

be  traced  in  case  after  case  presenting  more  or  less  similar  issues  and 
similar  circumstances,  and  though  no  two  cases  may  present  precisely 
the  same  facts  the  very  volume  of  them  makes  it  possible  to  extract  a 
sufficiently  dear  rule.  There  are  the  positive  enactments  of  statutory 
law  taking  precedence  over  the  tradition  of  the  courts,  though  them- 
selves requiring  interpretation  by  the  courts.  While  omissions  in  the 
law  may  be  found,  and  on  some  minor  points  there  may  be  no  rule 
which  can  be  regarded  as  authoritative,  yet  on  the  whole,  when  the  work 
of  codification  is  complete,  there  appears  a  comprehensive  system  em- 
bodsdng  the  substance  of  existing  law,  better  classified  and  more  clearly 
presented.  The  demand  for  codification  was  based  not  upon  the  need 
of  a  fundamentally  new  system,  but  upon  the  desirability  of  making 
the  body  of  rules  already  in  existence  more  readily  accessible,  with 
minor  changes  to  bring  them  more  in  touch  with  the  times. 

In  the  case  of  international  law  the  process  of  codification  must  be 
something  more  than  a  systematizing  of  existing  rules.  For  these 
rules  have  developed  in  a  more  or  less  haphazard  fashion  and  cannot  be 
said  to  have  been  logically  framed  to  meet  the  needs  of  the  international 
community.  Starting  from  the  unsoimd  foundation  that  nations  were 
sovereign  and  independent  units  in  a  world  possessing  no  common  bond 
of  law,  the  rules  of  international  practice  have  grown  and  expanded  in  a 
futile  e£Fort  to  adjust  an  originally  bad  system  to  the  new  demands  of 
international  intercourse.  And  unfortimately  in  this  process  of  growth 
and  expansion  there  has  been  no  international  legislative  body  capable 
of  sweeping  away  outworn  traditions  and  replacing  the  obsolete  custom- 
ary rule  by  a  new  statutory  one  of  immediate  obligation.  Custom  has 
been  the  chief  source  of  international  law,  and  as  such  it  has  been  at- 
tended by  very  obvious  limitations.  In  the  first  place  it  is  an  uncertain 
law,  in  that  it  is  difficult  to  determine  the  number  of  reiterated  acts 
which  constitute  general  or  regular  observance;  and  in  addition  there 
have  been  too  few  cases  presenting  substantially  the  same  facts  to  make 
it  possible  to  extract  a  common  rule  from  them,  unless  it  be  one  of  the 
most  general  character.  Moreover,  custom  has  been  of  too  slow  growth 
to  keep  pace  with  the  changing  relations  of  the  states  which  it  endeavors 
to  regulate,  and  in  consequence  international  law  has  lagged  far  behind 
the  newer  phases  of  international  relations  brought  about  by  the  social 
and  conmiercial  intercourse  of  modern  times.  Further,  custom  is 
unable  to  reorganize  a  system  which  is  defective  as  a  whole,  and  cannot 
so  much  as  map  out  progressive  lines  of  reform  for  the  future. 

As  a  supplementary  aid  to  custom  the  nations  have  fallen  back  upon 
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treaties,  by  which  they  have  pledged  themselves  to  the  observance  of 
certain  rules.  But  treaties,  though  they  bear  some  analogy  to  the 
statutes  of  national  law,  have  been  too  limited  in  their  authority  to  be 
of  any  great  value  in  directing  the  codification  of  international  law. 
In  so  far  as  they  have  been  concluded  between  the  nations  two  by  two 
they  have,  of  course,  no  binding  force  except  upon  the  contracting 
parties;  and  in  so  far  as  they  have  been  concluded  between  the  nations 
as  a  body,  as  was  the  case  with  the  conventions  of  the  first  and  second 
Hague  Ck)nferences,  they  have  been  attended  by  reservations  and  quali- 
fications which  make  their  statutory  authority  exceedingly  vague.  The 
conventions  adopted  at  the  Hague  Conferences  are  undoubtedly  a 
step  forward  in  the  task  of  codifying  international  law,  for  with  all  their 
limitations  they  represent  an  attempt  on  the  part  of  the  nations  to  de- 
fine the  conmion  practices  of  the  past,  with  the  addition  of  many  new 
rules  of  a  progressive  character.  Unfortimately  the  conventions  relate 
chiefly  to  the  conduct  of  war,  and  even  had  they  stood  the  test  of  the 
present  armed  conflict  they  would  have  done  but  little  to  mitigate  the 
horrors  of  a  procedure  inherently  barbarous. 

What  the  world  needs  is  a  new  statement  of  the  rights  and  duties  of 
nations  in  their  normal  pacific  relations.  Hitherto  the  machinery  of 
international  arbitration  has  occupied  the  attention  of  publicists  to  the 
exclusion  in  many  cases  of  the  development  of  the  substantive  law. 
It  has  not  always  been  recognized  that  the  chief  obstacle  in  the  way  of 
arbitration  has  been  not  so  much  the  lack  of  an  impartial  court  to  which 
the  dispute  could  be  submitted  as  the  lack  of  definite  principles  of  law 
to  be  applied  by  the  court.  In  consequence,  even  where  the  nations 
have  expressed  a  general  willingness  to  arbitrate,  they  have  introduced 
into  their  treaties  an  exception  of  the  very  questions  upon  which  the 
issues  of  war  and  peace  depended.  There  is  no  logical  foundation  for 
the  exclusion  from  international  arbitration  of  questions  involving  honor 
and  vital  interests,  for  such  questions  between  individuals  are  daily 
adjudicated  by  national  courts.  The  distinction  between  justiciable 
and  nonjusticiable  disputes  is  nothing  more  than  a  recognition  that  upon 
certain  subjects  the  rules  of  international  law  are  not  clear,  and  that 
for  lack  of  a  clear  rule  of  decision  the  particular  subject  cannot  be 
entrusted  to  a  judicial  tribunal. 

The  new  and  authoritative  code  of  international  rights  and  duties 
must  be  the  creation  of  international  statutory  law.  It  must  recognize 
the  authority  of  past  practice  only  in  so  far  as  such  practice  conforms  to 
the  new  principles  upon  which  international  relations  must  be  based. 
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These  principles  will  be  the  expression  of  the  common  bond  of  moral 
ideals  and  material  interests  which  has  long  existed  in  fact  between  the 
civilized  peoples  of  the  world,  but  which  has  failed  to  receive  adequate 
recognition  by  governments  because  of  the  outworn  traditions  by  which 
their  diplomacy  has  been  guided  and  because  of  the  failure  of  the  general 
public  to  realize  that  international  good  will,  to  be  effective  against 
the  occasional  wrongdoer,  must  take  the  form  of  institutions  organized 
to  bring  the  forces  of  the  community  to  bear  upon  those  who  would 
override  the  law.  The  war  has  sharpened  the  sense  of  international 
unity  by  bringing  out  into  clear  perspective  the  malevolent  character 
of  the  forces  opposed  to  it.  To  cement  the  unity  of  the  nations  a  new 
constitutional  law  is  needed  which  only  an  international  legislature  can 
enact. 

A  League  of  Nations  and  International  Law.  One  of  the  most 
hopeful  tendencies  in  current  discussion  of  the  ''great  settlement''  is 
the  increasing  emphasis  upon  the  underlying  causes  of  international 
disorder  rather  than  upon  its  superficial  manifestations.  Another 
factor  in  the  present  situation  that  is  heartening  to  democrats  every- 
where is  the  possibility  of  organizing  some  kind  of  a  concert  of  nations 
out  of  the  existing  chaos.  Such  a  concert  ought  to  give  real  significance 
to  a  settlement  whose  terms  are  conceived  in  a  new  and  chastened  spirit. 
There  are  encouraging  indications  that  some  kind  of  rudimentary 
supemational  authority  will  be  constituted,  and  that,  so  far  from 
being  "a  wondrous  entity  fashioned  out  of  preceding  nothingness," 
it  will  be  founded  upon  realities  and  in  intimate  contact  with  the 
fundamental  causes  of  international  friction.  All  this  gives  promise  of  a 
better  future  for  the  society  of  nations.  Furthermore,  it  is  widely 
appreciated  that  the  permanence  of  a  league  of  nations  must  rest  upon 
the  reign  of  law  and  that  in  important  respects  the  existing  body  of 
international  law  is  quite  inadequate.  It  does  not  seem  to  be  appreci- 
ated, however,  that  the  entire  theory  of  international  law  must  undergo 
drastic  revision,  and  that  there  is  a  practical  relation  between  an  early 
revision  of  theory  and  the  permanent  success  of  a  league  of  nations. 

The  Theory  of  International  Law.  The  unreality  of  the  modem  law 
of  nations  is  more  a  matter  of  theory  than  of  substance.  While  jurists 
of  all  countries  have  shown  an  increasing  disposition  to  derive  substan- 
tive rules  from  positive  sources,  they  have  never  ceased  trying  to  recon- 
cile substantive  rules  with  a  theory  which,  in  most  of  its  essential  ideas, 
still  rests  upon  the  leading  principles  of  the  naturalists  of  the  seventeenth 
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and  eighteenth  centuries.  How  unreal,  for  example,  is  our  conception 
of  the  state  as  an  international  person.  International  personality  being 
admitted,  theory  denies  any  difference  between  an  inland  state  and  a 
maritime  state,  between  a  state  of  400,000,000  inhabitants  and  one  of 
400,000,  between  a  petty  kingdom  perched  on  a  mountain  top  and  an 
empire  whose  flag  floats  over  one  quarter  of  the  earth,  between  a  state 
having  a  thoroughly  liberal  constitution  and  another  whose  constitu- 
tion may  be  a  constant  menace  to  peace.  It  would  seem  that  theory  is 
not  far  advanced  in  this  respect  from  the  simple  proposition  of  Hobbes 
and  Puf endorf  that  civiUUea  semel  institiUae  induunt  proprieiates  hominum 
peraonales. 

Similarly,  our  theory  of  the  relation  between  nations  is  little  more  than 
a  modem  version  of  the  theory  of  the  naturalists  that  international 
society  is  a  state  of  nature,  in  which  there  is*  a  perfect  equality  of 
natural  rights,  and  in  which  the  ordinary  legal  remedy  is  self-help  in  the 
form  of  threats  and  display  of  force,  reprisals,  rupture  of  diplomatic 
relations  and  war.  While  we  have  abandoned  the  idea  that  inter- 
national law  is  simply  the  law  of  nature  applied  to  independent  states 
in  a  state  of  nature,  our  law  of  nations  is  still  in  theory  inter  instead  of 
supra,  independence  is  theoretically  unlimited,  audit  is  an  open  question 
whether  the  so-called  law  between  nations  is  really  law  in  any  true  sense 
or  is  simply  a  body  of  pious  voeiix. 

Finally,  the  theory  of  modem  international  law  denies  the  existence 
and  even  the  possibility  of  supemational  institutions.  Every  tendency 
toward  international  organization  has  been  denoimced  as  un  fait 
politique  in  sharp  contrast  with  what  might  be  called  unfait  juridique. 
For  how,  queries  the  publicist,  can  you  have  supemational  institutions 
when  sovereignty  is  unlimited,  when  states  are  naturally  equal,  and 
when  law  is  between  states  and  not  above  them? 

These  are  some  of  the  most  obvious  defects  in  a  theory  that  is  quite 
out  of  contact  with  important  tendencies  in  intemational  relations. 
Some  of  its  practical  consequences  may  be  suggested.  Thus  the  tend- 
ency of  the  books  to  emphasize  rights  while  neglecting  remedies  is  largely 
the  consequence  of  an  unsound  theory.  Here,  too,  is  a  partial  explana- 
tion for  that  anomalous  body  of  precepts  called  the  laws  of  civihzed 
warfare.  The  same  theory  is  responsible  for  the  classification  adopted 
in  most  of  the  books,  a  classification  which  has  nothing  to  commend 
it  except  the  circumstance  that  for  more  than  a  century  it  has  passed 
"like  gaping  from  mouth  to  mouth." 

On  the  other  hand,  the  theory  of  intemational  law  has  prevented  the 
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recognition  of  elemental  principles  of  classification  which  must  be  ad- 
mitted if  the  league  of  nations  is  to  have  permanence.  The  law  of 
nations  recognises  no  difference,  for  example,  between  rules  applicable 
to  the  relations  between  international  persons  and  rules  of  organisation. 
The  point  may  be  clarified  by  taking  an  illustration  from  national 
experience.  Within  nations  private  law  is  distinguished  from  public 
law,  and  constitutional  and  administratiye  law  are  included  in  the 
latter  category.  Many  legal  principles  are  limited  in  their  application 
to  private  law,  i.e.,  to  rules  appUcable  to  ihe  relations  between  persons 
and  to  the  acquiring  of  rights  and  the  awniming  of  obligations  imder 
such  rules.  They  may  be  inapplicable  from  their  very  nature  to  rules 
of  organization.  The  law  of  nations  as  expounded  in  the  books  recog- 
nizes no  such  distinction.  The  reason  for  this  is  found  in  the  persistent 
refusal  of  the  publicists,  with  a  few  illustrious  exceptions,  to  recognize 
the  existence  of  rudimentary  supemational  institutiona  Rules  applica- 
ble only  to  the  relations  between  states  have  been  applied  indiscrimi- 
nately to  the  problem  of  international  organization,  and  the  whole  move- 
ment toward  supemational  authority  has  been  confused  and  retarded. 

The  success  of  a  concert  of  nations  will  be  compromised  at  the  outset 
if  publicists  and  diplomats  set  about  the  work  of  reconstruction  in  the 
spirit  of  those  high  priests  who  sought  to  replace  stone  and  pillar  of  the 
temple  upon  which  profane  hands  had  recently  been  laid.  There  was 
a  good  deal  of  unstable  stuff  in  the  temple  of  international  justice,  and 
much  of  it  has  been  destroyed  beyond  repair.  There  is  hardly  a  text 
or  treatise  that  should  not  be  obsolete  the  day  peace  is  proclaimed,  not 
because  the  substance  of  the  books  is  valueless,  but  because  the  sub- 
stantive rules  have  been  fitted  into  a  theoretical  scheme  of  things  that 
is  as  unreal  as  it  is  impractical.  If  a  league  of  nations  secures  general 
recognition  the  theory  of  international  law  will  be  revolutionized.  It 
must  be  revolutionized  if  the  concert  of  nations  is  to  be  a  permanent 
success. 

It  is  suggested  that  as  an  essential  preliminary  to  this  readjustment 
the  theory  of  international  law  should  be  tested  in  its  relation  to  the 
realities  of  international  relationships;  and  that  the  test  may  be  applied 
conveniently  from  three  different  points  of  view,  which  may  be  stated 
in  the  form  of  three  questions:  (1)  How  far  does  theory  accord  with  the 
facts  of  international  relations?  (2)  How  far  do  those  facts  with  which 
theory  agrees  constitute  elements  that  should  be  conserved,  and  to 
what  extent  should  they  be  eliminated  in  the  interest  of  a  better  inter- 
national order?    (3)  How  far  does  theory,  wherever  it  is  not  in  accord 
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with  the  facts,  offer  a  rational  ideal  for  future  development?  The 
application  of  these  or  similar  criteria  should  result  in  a  useful  revalua- 
tion of  nineteenth  century  notions  of  personality,  society,  law,  and 
organization  in  the  theory  of  international  law.  It  should  suggest, 
among  other  things,  the  importance  of  taking  into  account  the  con- 
stituent elements  prerequisite  to  state  existence,  of  placing  less  emphasis 
upon  independence  and  more  upon  interdependence,  of  regarding  the 
law  of  nations  as  supemational  rather  than  international,  and  of  recog- 
nizing the  evolution  of  supemational  authority  as  a  logical  and  desirable 
development  in  the  society  of  nations. 

The  ^^Eqaality  of  Nations J^  There  are  few  principles  of  international 
law  that  are  likely  to  cause  as  much  difKculty  in  the  actual  constitution 
of  a  league  of  nations  as  the  postulate  of  absolute  equality  among  sover^ 
eign  and  independent  states.  "Relative  magnitude  creates  no  distincl 
tion  of  right,"  says  Sir  William  Scott,  "relative  imbecility,  whethei 
permanent  or  casual,  gives  no  additional  right  to  the  more  powerful 
neighbor;  and  any  advantage  seized  upon  that  groimd  is  mere  usurpa- 
tion."* According  to  Chief  Justice  Marshall:  "No  principle  of  general 
law  is  more  universally  acknowledged,  than  the  perfect  equality  of 
nations.  Russia  and  Geneva  have  equal  rights.  It  results  from  this 
equality,  that  no  one  can  rightfully  impose  a  rule  on  another.  Each 
legislates  for  itself,  but  its  legislation  can  operate  on  itself  alone."* 
In  these  famous  dicta  the  learned  justices  were  simply  repeating  what 
had  been  taken  as  axiomatic  by  a  majority  of  the  publicists  since  the 
days  of  Pufendorf  and  the  founding  of  the  naturalist  school.  The 
"equality  of  nations"  in  international  law  was  a  creation  of  the  publicists. 
It  was  derived  from  the  application  to  nations  of  theories  of  natural 
law,  the  state  of  nature,  and  natural  equality.  An  analogy  was  drawn 
between  nations  in  international  society  and  men  in  a  state  of  nature. 
Thus  the  natural  law  became  the  law  of  nations,  international  society 
was  regarded  as  a  state  of  nature,  and  nations  were  presumed  to  enjoy  a 
perfect  equality  of  natural  rights.  Once  established  by  this  process  of 
reasoning  the  principle  was  reinforced  by  theories  of  sovereignty. 
The  absolute  equality  of  sovereign  states  became  a  postulate  of  le 
droit  des  gens  thiorique. 

The  maxim  has  an  important  legal  significance  in  the  theory  of 
modern  international  law.    It  is  the  expression  of  two  important  legal 

>  Le  Louis,  2  Dodson  210,  243. 

•  The  Antelope.  10  Wheaton  66,  122. 
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principles  with  reference  to  which  there  is  an  extraordinary  confusion 
of  thought  and  of  statement  in  the  books.  The  first  principle  may  be  I 
described  as  equal  protection  of  the  law  or  as  equality  before  the  law.i 
Nations  are  equal  before  the  law  when  all  are  equally  protected  in  the^ 
enjo3rment  of  their  rights  and  equally  compelled  to  fulfill  their  obligar 
tions.  Equality  before  the  law  is  not  inconsistent  with  grouping  \ 
nations  into  classes,  and  attributing  to  the  members  of  each  class  a 
status  which  is  the  measure  of  their  capacity  for  rights.  Neither  is  it 
inconsistent  with  inequalities  of  representation,  voting  power,  and 
contribution  in  an  international  concert.  The  second  principle  is 
usually  described  as  equality  of  rights  and  obligations,  or  more  often 
simply  as  an  equality  of  rights.  The  description  comes  down  to  us 
from  theories  of  natural  law  and  natural  right.  What  is  really  meant  is 
an  equality  of  capacity  for  rights.  In  this  sense  equality  is  the  negation 
of  status.  If  applied  without  qualification  to  the  organization  of  an 
international  concert  it  would  require  equal  representation,  contribution, 
voting  power,  etc.  Equality  before  the  law  is  absolutely  essential  to  a 
stable  society  of  nations.  If  it  is  denied,  the  alternatives  are  universal 
empire  or  universal  anarchy.  Equality  of  capacity  for  rights,  on  the 
other  hand,  is  not  essential  to  the  rule  of  law.  Strictly  speaking,  it  has 
never  been  anything  more  than  an  ideal  in  any  S3rstem  of  law.  Among 
nations,  where  there  is  such  an  utter  lack  of  homogeneity  in  the  physical 
bases  for  separate  national  existence,  there  are  important  limitations 
on  its  utility  even  as  an  ideal. 

Equality  among  nations  is  frequently  explained  and  justified  by  draw- 
ing an  analogy  with  the  situation  of  human  beings  under  municipal  law. 
Perhaps  there  is  a  lesson  in  national  experience.  It  is  generally  assumed 
that  equality  of  legal  capacity  among  persons  subject  to  law  is  the  ideal 
toward  which  a  system  of  private  law  ought  to  develop;  but  it  has  never 
been  regarded  as  a  necessary  consequence  that  the  same  principle  should 
be  taken  for  an  ideal  in  perfecting  national  organization,  much  less 
that  it  should  be  given  practical  application  in  the  form  of  equal  parti- 
cipation in  government.  No  civilized  government  has  ever  tried  to 
combine  universal  suffrage,  the  folk-moot,  and  the  liberum  veto.  It 
may  be  suggested  parenthetically  that  the  organization  of  human 
beings  on  such  a  basis  would  be  less  unreal  and  would  give  greater  prom- 
ise of  success  than  the  organization  of  nations  on  the  same  principle. 
The  problem  of  supemational  organization  ought  never  to  have  been 
confused  and  complicated  by  the  "equality  of  nations."  Even  granting 
that  equality  of  capacity  for  rights  is  sound  as  a  legal  principle,  its 
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proper  application  is  limited  to  rules  of  conduct  and  to  the  acquiring 
of  rights  and  the  assuming  of  obligations  under  those  rules.  The 
principle  is  inapplicable  from  its  very  nature  to  rules  of  organization. 
Insistence  upon  perfect  equaUty  in  the  constitution  of  a  imion,  tribunal, 
or  concert  of  nations  is  simply  another  way  of  denying  the  possibility 
of  supemational  government. 

It  is  significant  that  almost  every  writer  who  has  seen  the  possibilityl 
of  rudimentary  supemational  institutions  has  doubted  or  denied  the) 
dogma  of  equality.  It  is  more  significant  that  wherever  anything  of 
the  nature  of  a  rudimentary  supemational  institution  has  made  its 
appearance  in  the  actualities  of  international  relations  the  principle 
of  equality  has  been  compromised.  The  evolution  of  primitive  super- 
national  government  is  of  great  importance  because  it  undoubtedly 
furnishes  our  safest  guide  in  promoting  the  further  development  of  a 
concert  or  league  of  nations.  It  suggests  facts  which  may  be  relied 
upon  to  support  a  concert  that  is  constructed  on  principles  grounded  in 
experience,  as  well  as  pitfalls  that  are  certain  to  be  encountered  if  the 
lessons  of  experience  are  disregarded. 

At  least  as  early  as  the  nineteenth  century,  nations  began  to  emerge 
from  the  state  of  natiu-e  and  to  lay  crude  foundations  for  organization, 
#The  concerted  action  of  the  great  powers,  launched  during  the  Napo- 
leonic wars,  became  a  very  primitive  and  imstable  supemational  legis- 
lature, executive,  and  court  of  appeal  combined.  Throughout  the 
various  vicissitudes  of  its  development  this  concert  has  solved  the 
problem  of  equaUty  by  excluding  the  secondary  powers  from  its  con- 
ferences. Admitted  only  when  their  own  affairs  were  in  question,  in  a 
consultative  capacity,  to  present  evidence  and  withdraw,  or  not  at  all, 
the  nations  of  the  second  rank  have  never  enjoyed  equality  with  the 
great  powers  in  the  govemment  of  Europe.  The  books  generally  ex- 
plain this  circumstance  as  being  un  fait  politique  as  distinguished  from 
un  fait  juridique. 

There  has  appeared  a  significant  tendency  to  qualify  the  perfect 
"equality  of  nations"  in  the  development  of  supemational  administra-^ 
tive  unions.  In  several  of  the  most  important  imions  equality  has  been 
compromised  by  admitting  representatives  of  colonies,  thus  according 
to  the  colonial  nations  several  times  as  much  representation  as  that 
accorded  to  others.  The  principle  of  majority  decision  in  voting  has 
.  received  some  recognition.  In  several  cases  voting  power  has  been 
'  divided  among  the  nations  represented  in  the  same  proportion  in  which 
they  share  in  the  financial  support  of  the  union,  thus  recognizing  a 
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thoroughly  sound  principle,  namely,  that  equality  of  influence  implies 
equality  of  responsibility.  Two  attempts  were  made  at  the  beginning 
of  the  twentieth  century  to  constitute  true  supemational  courts,  one 
the  so-called  international  court  of  prize  for  which  provision  was  made 
by  the  second  Hague  Peace  Conference,  and  the  other  the  court  of  arbi- 
tral justice,  wrecked  at  the  same  conference  on  the  question  of  the  court's 
composition.  It  was  foimd  impossible  in  each  instance  to  constitute 
any  kind  of  a  permanent  court  on  the  basis  of  equality.  The  principle 
of  equal  representation  for  the  eight  great  powers  and  rotation  for  the 
lesser  powers  was  adopted  for  the  prize  court  and  widely  advocated  for 
the  court  of  arbitral  justice.  The  impossibility  of  admitting  the  ''equal- 
ity of  nations"  in  constituting  a  court  of  arbitral  justice  was  admitted  in 
all  responsible  quarters,  and  was  taken  by  the  most  conspicuous  spokes- 
man of  the  small  states  as  an  excellent  reason  for  not  constituting  the 
court  at  all. 

If  the  ''equality  of  nations"  is  inapplicable  on  principle  and  precedent 
to  the  organization  of  supemational  institutions,  upon  what  other  basis 
or  bases  may  they  be  constituted?  It  is  submitted  that  the  fundamen- 
tal basis  for  such  a  league  should  be  the  representation  of  population. 
The  purpose  of  all  government,  national  or  supemational,  is  to  promote 
the  mutual  welfare  of  human  beings.  In  so  far  as  it  can  be  done  con- 
sistently with  the  creation  of  practical  agencies  through  which  such  a 
league  must  function,  and  with  due  regard  to  certain  limitations  on 
population  as  a  basis  for  representation  to  be  mentioned  presently,  the 
future  concert  of  nations  should  be  made  as  representative  as  possible 
of  the  human  beings  who  inhabit  the  earth.  Organization  on  this  basis 
would  be  relatively  simple  if  all  people  were  equally  civilized,  but 
unfortunately  they  are  not.  The  quantitative  principle  of  population 
must  be  supplemented  by  certain  qualitative  tests  designed  to  measure 
the  degree  of  civilization  attained  by  the  people  of  each  nation.  This  is 
a  difficult  thing  to  measure.  It  can  probably  be  done  most  satisfactorily 
by  taking  account  of  wealth  and  of  force,  not  merely  potential  in  either 
case,  but  wealth  and  force  which  could  be  mobilized  within  a  limited 
period  if  necessary. 

The  practicability  of  population  and  civilization  as  bases  for  the 
organization  of  a  league  is  indicated  by  the  fact  that  the  concerted 
action  of  the  great  powers  has  been  based  in  a  crude  way  on  just  these 
factors.  The  defects  in  a  concert  that  is  restricted  to  the  great  powers 
can  be  avoided  and  lesser  powers  induced  to  participate  on  a  proportional 
basis  if  the  responsibilities  of  the  concert  are  large,  and  if  participation 
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is  apportioned  in  the  same  way  as  responsibilities.  If  sharing  in  the 
concert's  decisions  can  be  made  to  carry  with  it  large  responsibilities! 
the  capacity  to  assume  these  responsibilities  may  be  made  an  adequate 
measure  of  the  combined  elements  of  population  and  civilization.  Such 
a  measure  ought  eventually  to  become  almost  automatic  in  its  operation, 
and  its  application  to  particular  nations  ought  to  become  a  matter  of 
voluntary  decision  on  the  part  of  each.  Too  much  emphasis  cannot  be 
placed  upon  the  importance  of  having  large  responsibilities  to  apportion. 
Otherwise  nations  will  not  be  willing  to  forego  their  claim  to  equal 
representation  and  voting  strength,  it  will  be  impossible  to  develop 
any  loyalty  to  the  supemational  authority,  and  its  usefulness  will 
probably  be  short-lived.  The  matter  is  one  of  great  difficulty,  but  the 
present  opportunity  is  extraordinarily  favorable.  The  rehabilitation  of 
Belgium,  Serbia,  and  Poland,  the  restoration  of  devastated  areas,  police 
of  the  seas,  police  of  the  Balkans,  administration  of  contested  backward 
areas  such  as  Morocco,  China,  Turkey,  and  Albania,  administration  of 
important  trade  routes  such  as  the  straits  at  Constantinople  and  the 
Bagdad  Railway,  the  assimiption  of  war  debts — ^aU  suggest  possibility^ 

To  summarize:  (1)  representation  in  a  league  of  nations  should \ 
bear  some  approximate  relation  to  population;  (2)  more  civilized  peoples  I 
should  have  proportionately  greater  representation;  (3)  capacity  to  I 
assume  responsibilities  in  support  of  and  as  the  representative  of  super-  j 
national  authority  is  a  practicable  measure  of  population  and  civilization^ 

Whatever  the  basis  for  the  future  league  may  be,  the  "equality  of 
nations"  will  become  an  obsolete  principle  as  soon  as  the  league  secures 
general  recognition.  A  supemational  authority,  whatever  it  may  be 
called,  will  destroy  the  whole  foundation  for  the  notion  of  equality. 
International  society  will  have  ceased  to  be  a  state  of  nature;  self-help 
will  no  longer  be  the  usual  remedy;  separate  nations  will  have  yielded 
their  supremacy;  the  law  of  nations  will  have  become  supra  instead  of 
inter;  instead  of  being  an  end  in  itself  the  nation  will  have  become  a 
part  of  that  larger  organization  whose  function  it  is  to  promote  the 
well-being  of  humanity.  It  is  reasonable  to  hope  that  nations  can  be 
induced  to  accept  a  new  order  founded  on  these  principles  if  it  can  be 
made  clear  that  such  an  order  offers  compensations  for  abandoning  the 
old  anarchy,  provides  means  for  securing  that  equality  before  the  law 
which  has  ever  been  an  uncertain  possession  among  nations,  and 
apportions  influence  in  proportion  to  capacity  and  willingness  to  assume 
responsibilities. 

E.  D.  Dickinson. 
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''Do  not  talk  to  us  of  the  meaning  of  the  Statute;"  said  Hengham  to 
Malmesthorpe  at  a  hearing  in  the  Michaelmas  term  of  the  thirty-third 
year  of  the  reign  of  Edward  the  First.  ''We  understand  the  Statute 
better  than  you,  for  we  made  it." 

The  theory  of  the  separation  of  the  executive,  legislative  and 
judicial  powers  has  so  firm  a  hold  upon  Anglo-American  methods  of 
legal  thinking  that  Hengham's  easy  method  of  arriving  at  the  intention 
of  the  legislator  seems  to  belong  to  a  period  that  has  gone  forever. 
Mr.  Justice  Holmes  may  invoke  this  principle  to  show  that  the  court 
is  justified  in  finding  that  a  mandate,  which,  issued  within  the  personal 
recollection  of  its  members,  ordered  the  lower  court  to  do  just  what 
that  court  actually  did;  but  as  a  means  of  construing  the  acts  of  the 
legislature,  we  feel  that  it  is  as  obsolete  as  the  real  actions.  The  belated 
survivor  of  this  iatimate  union  between  the  judicial  and  legislative 
departments  perished  three-fourths  of  a  century  ago  when  a  member  of 
the  New  York  senate,  acting  as  judge  of  the  court  of  last  resort,  relied 
upon  his  personal  knowledge  of  what  took  place  in  the  legislature  to  aid 
him  in  determining  whether  a  statute  which  created  a  joint  stock 
association  was  intended  to  create  a  body  corporate  or  not. 

But  progress  in  law,  as  in  everything  else,  is  Ukely  to  be  in  a  series 
of  ascending  spirals  rather  than  in  a  straight  line;  and  as  we  read  this 
volume,  we  find  that  modem  jm-istic  thought  is  ready  to  deny  the 
wisdom  or  even  the  possibiUty  of  a  separation  of  legislative  and  judicial 
powers,  and  is  ready  to  claim  that  the  Plantagenet  method  of  constru- 
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ing  a  statute  possesses  advantages  which  are  lacking  under  our  neat 
fiction  that  the  legislative  power  and  the  judicial  power  are  the  two 
hands  of  our  body  politic,  neither  of  which  knows  what  the  other  is 
doing  until  the  ultimate  product  is  displayed  to  the  world.  We  see 
that  even  before  the  great  war  the  profound  feeling  of  dissatisfaction 
with  existing  social  institutions  in  general  and,  from  our  viewpoint, 
with  the  laws  in  particular,  had  influenced  the  men  who  had  made  a 
special  study  of  juristic  science,  and  who  appreciated  both  the  wonderful 
accomplishments  of  the  law  and  the  defects  in  its  development  and  in 
its  administration  far  more  inteUigently  than  those  who  assumed  the 
benefits  of  law  as  a  part  of  the  order  of  the  imiverse,  and  who  criticized 
the  actual  results  with  but  the  shghtest  notion  of  the  means  by  which 
different  and  desired  results  might  be  obtained. 

The  expressions  of  opinion  which  are  collected  in  this  volume  agree 
upon  a  common  dissatisfaction  with  existing  conditions.  The  jurists  of 
the  continent  of  Europe,  the  land  of  codification,  rebel  against  the 
rigidity  of  the  codes,  and  demand  that  greater  liberty  of  judicial  action 
which  its  prophets  term  ''free  judicial  decision;"  while  the  Anglo- 
American  jurists,  from  the  land  of  judicial  precedent  and  of  legislation 
which,  until  recent  years,  has  been  scanty  and  haphazard,  rebel  against 
the  iron  chains  with  which  their  courts  have  in  part  fettered  themselves 
and  with  which  in  part  they  have  been  fettered  in  response  to  the 
actual  demands  of  popular  government.  The  movement  is  not  bounded 
by  national  lines.  From  France,  G^ny,  from  Austria,  Ehrlich,  and 
from  Germany,  Gmelin,  join  in  the  same  demand  that  Pound  makes  for 
Anglo-American  law — a  demand  for  such  freedom  of  judicial  action  as 
to  make  law  primarily  a  means  of  administering  justice  and  not  a  set  of 
rigid  rules  to  be  applied  mechanically  without  regard  to  the  quahty 
of  the  ultimate  product. 

The  feature  of  the  existing  law  which  causes  the  most  dissatisfaction 
is  hkely  in  each  country  to  be  that  feature  which  is  most  characteristic 
of  its  law  in  its  present  condition.  In  the  United  States  the  rigid  char- 
acter of  the  codes  of  civil  procedure  and  of  the  rules  of  conunon  law,  the 
growing  rigidity  of  the  rules  of  equity,  and  the  haphazard  character  of 
legislation  in  general  is  felt  to  be  the  cause  of  that  feeling  of  dissatis- 
faction which  on  the  continent  of  Europe  bursts  forth  against  every 
idea  of  a  rigid,  complete  and  all-embracing  code. 

As  might  be  expected,  there  is  some  discord  as  to  the  means  of 
reaching  this  desired  end.  While  Ehrlich  looks  on  England  as  the  classi- 
cal country  of  free  legal  decision,  which  is  unable  for  that  very  reason 
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to  understand  what  the  law  of  nature  meant;  Berolzheimer  r^ards 
England's  freedom  of  judicial  decision  as  a  constant  appeal  to  the  law 
of  nature;  and  in  opposition  to  the  fimdamental  assumption  of  both  of 
these  authors,  Gerland  and  Lambert  insist  that  Anglo-American  law 
has  gone  much  farther  than  continental  law,  both  in  isolating  law  from 
the  social  environment  in  which  it  was  cradled,  and  in  setting  forth 
more  frankly  and  more  crudely  the  fiction  that  the  judges  have  no  part 
in  creating  law.  Either  they  look  at  Anglo-American  law  with  different 
eyes,  or  freedom  of  judicial  decision  means  different  things  to- the  differ- 
ent writers. 

Whether,  as  Alvarez  and  Freund,  they  emphasize  the  need  of  a 
rational  and  intelligent  legislation  which  shall  serve  as  a  basis  and 
stimulus  for  a  fresh  juristic  start  and  not  as  a  means  of  mummif3ring  the 
law^  of  paralyzing  thought,  and  of  substituting  obedience  for  growth; 
or  as  Wurzel,  they  show  what  we  are  really  doing  when  we  engage  in 
what  is  called  juridical  thinking;  or  as  Pound  and  Ehrlich,  they  insist 
on  greater  freedom  of  the  court  in  appl3ring  legal  principles;  in  the  main 
they  agree  as  to  the  general  path  which  the  evolution  of  the  law  must 
follow.  We  must  cease  to  believe  that  it  is  possible  for  either  legislator 
or  court  to  frame  a  set  of  immutable  rules  which  will  govern  all  future 
cases  as  they  arise.  We  must  realize  that  law  can  live  only  if  it  adapts 
itself  constantly  to  social  forms  which  are  in  a  constant  state  of  renewal; 
and  that,  since  we  are  living  in  history,  the  incessant  bending  of  the 
law  to  fit  the  facts  of  life,  which  is  assumed  in  all  historical  study  of  the 
law,  did  not  end  with  feudal  tenures  or  with  common  law  actions;  and 
that  it  must  therefore  be  no  longer  ignored  in  modern  legal  study.  We 
must  realize  that  while  it  is  possible  to  set  up  a  series  of  legal  concepts 
and  to  deduce  exact  results  from  them  by  verbal  logic,  the  results  thus 
obtained  will  bear  no  relation  to  life,  or  to  a  law  that  fits  life,  as  all  law 
that  is  alive  must  fit  it.  We  must  give  up  our  artificial  separation  of  the 
legislative  power  from  the  judicial  power — a  separation  which  never  was 
true  in  fact;  and  we  must  seek  rather  a  reincarnation  on  a  higher  plane, 
of  the  Roman  praetor  whose  edicts  were  legislative  and  who  adminis- 
tered the  law  which  he  had  made.  The  work  which  has  been  done  sub- 
consciously, by  pushing  difficulties  out  of  the  law  and  bypassing  them  on 
to  the  facts;  by  the  assumed  existence  of  a  complete,  perfect  and  un- 
changeable body  of  law  which  is  known  only  to  the  judge;  and  by 
the  use  of  "India  rubber  rules,"  which  stretch  or  shrink  as  desired,  or  of 
"safety-valve  concepts"  which  open  when  explosion  impends — this 
must  be  done  frankly,  consciously,  intelligently,  so  as  to  adapt  the 
means  of  law  to  the  end  of  producing  a  just  result. 
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It  might  be  an  invidioos  comparison  to  say  that  this  is  the  best  volume 
of  the  series.  It  is  certainly  the  most  stimulating  and  helpful  one. 
While  the  other  volumes  show  us  the  past  trend  of  legal  thought  or  the 
present  place  of  the  law,  this  unbars  the  door  of  the  future.  We  may 
not  agree  with  all  the  conclusions  of  the  authors.  For  that  matter, 
they  do  not  agree  among  themselves.  We  may  feel  that  a  closer  study 
of  what  is  known  of  the  formation  of  primitive  custom  would  narrow 
the  gap  between  primitive  custom  and  law  made  by  judicial  decision; 
that  a  study  of  judicial  decisions  in  America,  where  the  mass  is  so  great 
that  no  individual  now  dominates,  would  show  that  the  weight  given 
to  the  opinion  of  certain  individual  English  judges  was  an  accident  of  a 
time  when  judges  were  few  and  great  judges  preeminent,  and  not  a 
characteristic  of  Anglo-American  law;  and  as  for  the  praetor,  is  he  not 
here  today  in  the  great  administrative  conunissions,  branches  of  the 
executive,  who  make  rules  which  have  the  force  of  statute  law,  and  who 
then  administer  them. 

This  volume,  like  several  others  of  the  same  series,  is  a  collection  ot 
essays,  of  monographs,  and  of  excerpts  from  the  larger  works  of  several 
different  writers.  Contributions  have  been  levied  upon  G^ny^s  Meth" 
ode  d'ifUerpreiation  et  sources  en  droit  prM  positif;  Elhrlich's  Freie 
Rechtsfindung  und  freie  Rechtswissenschaft;  Gmelin's  Qwmsque;  Kiss's 
address  delivered  before  the  Congress  of  the  International  Society  of 
Legal  Philosophy  in  May,  1910;  Berolzheimer's  G^/oAren  einer  OefOhlS" 
jurisprudem  in  der  Gegenwart;  Eohler's  Lehrbuch  des  BUrgerlichen 
Rechts;  Roscoe  Pound's  Courts  and  Legislation;  Gerland's  address  de- 
livered before  the  Society  of  Juristic  Medicine;  LsjnherVs  La  Fondion 
du  droit  civil  compari;  Wurzel's  Das  Juristische  Denken;  Alvarez'  Une 
nouvelle  conception  des  Hudes  juridiques  etdela  codification  du  droit  civil; 
G^ny's  contribution  to  Le  Code  Civile  1804-19049  livre  du  centenaire; 
and  Freund's  work  on  Standards  of  American  Legislation.  It  has  the 
merits  of  its  necessary  defects.  It  gives  us,  in  broad  survey,  a  compari- 
son of  the  views  of  a  number  of  writers  and  thinkers  upon  the  same 
topic  and  at  the  same  time  it  gives  us  but  fragments  of  each  writer's 
thought  and  a  detailed  study  of  the  views  of  none.  It  is  to  be  regretted 
that  it  did  not  prove  practicable  to  give  Ehrlich's  views  in  their  later 
form,  as  set  forth  in  his  Grundlegung  der  Soziologie  des  Rechts;  but  no  one 
would  be  rash  enough  to  think  of  discarding  anything  from  the  selection 
that  has  actually  been  made.  It  needs  all  these  different  viewpoints  to 
enable  us  to  grasp  the  great  problem  that  they  present  to  us.  The 
volume  is  like  Giovanni's  wheel,  made  up  of  a  multitude  of  men;  from 
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whose  lips  issue  scrolls  of  all  different  colors  except  white ;  and  all  of  differ- 
ent meanings  but  each  ending  ''Such  is  Truth."  As  the  wheel  revolves, 
the  objects  and  colors  blend;  and  then  it  appears  as  stationary  and 
white,  the  color  of  truth.  As  the  different  views  of  these  writers  move 
before  us,  we  see  indeed  that  ''Such  is  the  Law." 

William  Herbert  Page. 
University  of  Wisconsin. 

The  Monarchy  in  Politics.    By  James  Anson  Farrer.     (New 
York:  Dodd,  Mead  and  Company.     1917.    Pp.  ix,  342.) 

Abundant  and  painstaking  care  has  been  bestowed  on  The  Monarchy 
in  Politics,  and  with  only  a  little  extension  of  the  plan  Mr.  Farrer's 
book  might  have  filled  a  gap  in  the  constitutional  history  of  Great 
Britain  that  has  long  existed,  and  has  long  been  obvious.  As  it  is  the 
book  lacks  an  adequate  setting;  and  while  it  is  a  thoroughly  acceptable 
and  serviceable  addition  to  the  literature  of  English  constitutional 
history,  and  particularly  to  the  literature  that  is  concerned  with  the 
evolution  of  the  cabinet,  it  does  not  quite  fulfill  its  title.  Mr.  Farrer's 
aim  has  been  to  trace  the  influence  that  the  monarchy  had  on  the  policies 
of  cabinets  from  the  reign  of  George  III  to  the  reign  of  Victoria;  and  also 
to  show,  as  he  does  with  much  interesting  and  informing  detail,  how 
tardily  and  reluctantly  George  III,  George  IV,  William  IV  and  Victoria 
accepted  the  doctrine  of  parliamentary  government,  and  of  the  responsi- 
bility of  the  cabinet  to  the  house  of  commons,  and  through  the  house  of 
commons  to  the  electorate.  George  III,  as  far  as  he  could,  repudiated 
this  doctrine;  and  his  successors  accepted  it  only  when  it  was  forced 
upon  them,  and  they  realized  that  there  was  no  alternative  and  no 
appeal. 

But  the  phrase,  "the  monarchy  in  politics,"  implies  much  more  than 
this;  for  domestic  political  questions  have  their  origin  in  the  constit- 
uencies; they  are  finally  determined  in  the  house  of  commons;  and  to 
influence  or  control  politics  with  any  effect  or  certainty  the  monarchy 
must  be  active  in  electioneering.  It  was  active  in  the  elections  imtil  the 
end  of  the  reign  of  William  IV.  George  III  was  the  most  active,  the 
most  venturesome,  and,  from  his  point  of  view,  the  most  successful  of  the 
many  English  kings  who  engaged  in  what  the  Countess  of  Bessborough 
once  described  as  "electioneering  jockeying."  In  this  country  George 
III  would  be  described  as  a  party  boss;  and  there  has  never  been  a  boss 
in  the  municipal,  state  or  federal  politics  of  the  United  States  who  could 
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not  have  learned  much  in  boss  tactics  from  George  III.  Every  English 
sovereign  from  at  least  as  early  as  Henry  VIII  to  William  IV  interfered 
in  elections.  Bossing  by  the  crown,  however,  reached  its  zenith  in  the 
first  twenty-five  years  of  the  reign  of  George  III.  It  tapered  off  sharply 
in  the  reigns  of  George  IV  and  William  IV,  and  entirely  disappeared 
after  the  accession  of  Queen  Victoria,  who  never  seem^  to  have  made 
the  least  attempt  to  interfere  in  a  parUamentary  election. 

From  the  point  of  view  of  the  present  day  conception  of  the  constitu- 
tional position  of  the  monarchy,  the  greatly  lessened  activity  of  George 
IV  and  William  IV  in  electioneering,  and  the  complete  abandonment  of 
all  active  interest  in  electioneering  by  Queen  Victoria,  were  a  great 
gain,  which  helped  to  mark  the  beginning  of  a  new  epoch  in  the  con- 
stitutional history  of  England.  But  in  Mr.  Farrer's  book  no  systematic 
attention  is  given  to  the  activities  of  the  crown  in  electioneering,  and 
little  or  no  notice  is  taken  of  the  cessation  of  these  activities.  To  this 
extent  Mr.  Farrer's  book  does  not  fulfill  its  title.  It  has  been  indicated 
that  it  lacks  an  adequate  setting.  It  begins  abruptly  in  the  early  years 
of  the  reign  of  George  III,  without  the  least  reference  to  anything  in 
English  history  that  had  hajppened  before  George  III  came  to  the  throne. 
There  is  no  preface  and  no  introductory  chapter.  These  are  singular 
lacks  in  a  book  of  this  character. 

To  make  the  book  fill  the  existing  gap  in  the  constitutional  history 
of  England — even  to  make  it  of  wide  service  to  ordinary  students  of 
constitutional  history — there  are  needed  (1)  a  sketch  of  the  condition 
of  the  house  of  commons  in  the  first  thirty  years  of  the  reign  of  George 
III;  (2)  some  statement  of  the  great  change  in  the  position  of  the  sover- 
eign that  resulted  from  the  struggle  with  the  Stuarts  and  the  revolution 
of  1688;  and  (3)  a  sketch  of  the  beginning  of  the  modem  cabinet,  and 
at  least  a  brief  statement  of  the  place  at  which  the  evolution  of  the 
cabinet  had  arrived  when  George  III  came  to  the  throne,  and,  abandon- 
ing the  attitude  of  his  grandfather,  George  II,  towards  the  cabinet,  de- 
termined to  make  himself  boss  of  Parliament — of  the  house  of  lords  as 
well  as  of  the  house  of  conmions — ^and  by  so  doing  estabUshed  himself 
for  a  time  as  his  own  prime  minister. 

The  evolution  of  the  cabinet  has  been  an  exceedingly  slow  process. 
The  history  of  its  evolution  from  the  reign  of  William  III  to  the  begin- 
ning of  the  great  war,  or  to  the  end  of  Victoria's  reign,  is  really  the  story 
of  how  the  cabinet,  responsible  to  the  house  of  commons,  and  dependent 
from  day  to  day  on  a  majority  in  that  house,  slowly  and  toilsomely 
drew  to  itself  powers  that  were  once  the  prerogative  of  the  crown.    This 
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process  had  been  going  on  steadily  from  the  reign  of  William  III  to  the 
end  of  the  reign  of  George  II.  It  was  checked,  and,  moreover,  some 
ground  that  had  been  gained  was  lost  in  the  reign  of  George  III;  and 
progress  towards  the  cabinet  as  it  now  exists  was  not  resumed  imtil 
April,  1835,  when  William  IV  was  compelled  to  recall  Melbourne  and 
the  Whigs,  whom  he  had  dismissed  in  November,  1834.  Melbourne, 
as  Mr.  Farrer  brings  out  with  admirable  clearness,  was  then  in  a  position 
to  insist  on  terms.  These  were:  (1)  that  no  more  members  of  the 
royal  household  whose  opinions  were  hostile  to  the  government  should 
be  selected  from  either  the  house  of  commons  or  the  house  of  lords; 
(2)  that  there  should  be  a  creation  of  peers  to  counterbalance  additions 
made  to  the  house  of  lords  by  Peel;  and  (3)  that  William  IV  should  give 
his  preliminary  consent  to  the  Irish  tithes  bill — agree  to  give  his  assent 
to  it  after  it  was  passed,  and  also  his  support  to  its  progress  through 
Parliament.  Mr.  Farrer  entitles  the  chapter  describing  the  establish- 
ment of  this  landmark  of  1835  in  the  history  of  the  evolution  of  the 
cabinet  ''William  the  Conquered,"  and  in  his  narrative  of  the  episode 
he  writes  "the  minister  prevailed,  and  the  king  was  conquered."  But 
there  were  many  struggles  yet  to  come  with  Queen  Victoria;  and  in  these 
struggles  the  queen  displayed,  for  a  time  at  any  rate,  nearly  as  much 
obstinacy  and  toryism  as  regards  the  crown  and  its  prerogatives  as 
had  been  displayed  by  George  III. 

Fi'om  the  point  of  view  of  steady  and  continuous  progress  in  the  evolu- 
tion of  the  cabinet,  the  queen,  in  the  early  years  of  her  reign,  fell  into  the 
hands  of  unfortunate  tutors.  Stockmar,  King  Leopold  of  Belgium,  and 
the  Prince  Consort  were  intent  on  exalting  the  crown,  and  diminishing  the 
importance  of  the  cabinet  and  the  house  of  commons.  The  queen,  more- 
over, was  always  an  apt  and  willing  pupil  when  tutors  were  instilling 
into  her  the  importance  of  parting  with  none  of  the  powers  that  the 
crown  had  exercised  by  virtue  of  the  prerogative.  Struggles  developed 
at  one  time  in  connection  with  domestic  legislation;  at  another  with  the 
control  of  the  army;  and  at  others  with  the  civil  service.  Most  of  the 
struggles,  however,  developed  out  of  foreign  policy;  for  the  queen  was 
intensely  German  in  her  sympathies  and  antagonistic  to  any  policy 
which  might  tend  to  thwart  the  ambitions  of  Prussia  or  diminish  the 
importance  of  Austria.  These  numerous  conflicts  are  traced  in  detail 
by  Mr.  Farrer,  who  in  treating  of  the  four  reigns — George  III,  George 
IV,  William  IV  and  Victoria — has  drawn  with  fullness  and  success  on 
the  letters  and  memoirs  of  nearly  every  statesman  of  these  one  hundred 
and  forty  years. 
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By  far  the  largest  part  of  the  book  is  devoted  to  the  reign  of  Victoria. 
The  reasons  for  this  are  obvious.  Many  questions  in  which  the  mon- 
arch and  cabinets  differed  came  to  the  front  in  the  reign  of  the  queen; 
and  with  the  continuous  movement  in  Great  Britain  towards  democracy, 
ministers  became  more  insistent  that  power  must  rest  with  the  cabinet, 
because  the  transfer  of  power  from  the  crown  to  the  cabinet  was  in 
accord  with  their  conception  of  government  by  Parliament,  and  be- 
cause they  realized  that  the  constituencies  would  support  them  in  this 
position.  Another  obvious  reason  for  the  detail  that  characterizes 
the  treatment  of  this  reign  is  the  existence  in  print  of  the  queen's  letters 
of  the  period  from  1837  to  1861,  and  the  ample  proportions  of  the  pub- 
lished letters  and  memoirs  of  nearly  all  the  statesmen  of  the  Victorian 
era. 

Excellent  use  has  been  made  of  all  this  material  by  Mr.  Farrer,  and  of 
similar  material  of  the  reigns  of  George  III,  George  IV  and  William  IV. 
Mr.  Farrer  has  drawn  singularly  little  on  the  writings  of  the  constitu- 
tional historians.  He  makes  no  mention,  either  in  the  text  or  in  the 
bibliography,  of  the  noteworthy  series  of  articles  on  the  crown  and  the 
cabinet  that  Dimckley,  under  the  nomde  plume  of  Verax,  wrote  for  the 
Manchester  Weekly  Times,  when  the  third  volume  of  Martin's  Life  of 
Prince  Consort  was  published  in  1878,  articles  that  were  republished  in 
book  form  in  the  same  year  entitled  Letters  of  Verax.  Moreover,  he 
seems  unaware  that  in  some  histories  of  the  house  of  commons  consider- 
able attention  has  been  bestowed  on  the  crown  in  politics.  It  is  like 
looking  a  gift  horse  in  the  mouth  to  suggest  shortcomings  in  Mr.  Farrer's 
book;  for  it  is  an  unusually  interesting  book  on  an  exceedingly  interest- 
ing subject,  and  a  noteworthy  contribution  to  the  history  of  the  rela- 
tions of  the  crown  and  cabinet  from  1760  to  the  end  of  the  nineteenth 
century. 

Edward  Porritt. 

Hartford,  Conn. 

Leading  Cases  on  International  Law.    By  Lawrence  B.  Evans. 
(Chicago:  Callaghan  and  Company.     1917.    Pp.  477.) 

To  the  teaching  of  that  part  of  international  law  which  may  be  taught 
by  means  of  judicial  decisions,  the  work  imder  review  constitutes  a 
useful  aid.  Beginning  with  Snow's  well-known  collection,  several  case 
books  have  been  published,  the  best  known  of  which  is  the  voluminous 
compilation  of  Scott.    In  England  the  collection  of  Pitt  Cobbett  (3d 
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course  of  instruction,  he  has  supplied  a  convenient  collection  well 
adapted  to  a  course  covering  the  brief  time  usually  assigned  to  inter- 
national law  in  the  curriculum  of  an  American  imiversity.  In  this 
respect,  Scott's  collection,  useful  as  it  is,  has  proved  too  bulky.  Mr. 
Evans'  notes,  which  manifest  good  judgment  and  discrimination  in 
weighing  decided  cases,  contain  ample  citations  of  authorities  and 
references  to  the  Uterature,  particularly  periodical  articles.  Some 
topics  have  apparently  had  to  be  omitted,  among  others,  recognition, 
asylum,  exterritorial  acts,  nationality  and  expatriation.  No  reference 
appears  to  have  made  been  to  the  important  changes  recently  intro- 
duced into  the  law  of  contraband  and  blockade;  and  naturally  some  of 
the  able  opinions  rendered  within  the  last  year  or  two  by  British  prize 
courts,  which  will  probably  replace  as  illustrative  cases  numerous 
earlier  decisions,  have  had  to  be  omitted.  Nevertheless,  the  conunend- 
able  arrangement  and  selection  of  cases,  together  with  the  many  notes 
will  assure  to  Mr.  Evans'  book  a  hearty  welcome. 

Edwin  M.  Bobchard. 
Yale  University  School  of  Law. 

Roman  Law  in  the  Modem  World.  By  Chables  Phineas 
Sherbian,  D.C.L.  Three  volumes.  (Boston:  Boston  Book 
Company.     1917.    Pp.  xxvii,  413;  xxxii,  496;  vii,  315.) 

The  Anglicists  have  no  diflSculty  in  making  a  case  against  any  ex- 
tensive "reception"  of  Roman  law  in  English  law,  by  simply  dwelling 
upon  the  effect  of  the  great  break  in  the  historical  continuity  of  Roman 
law  in  England  from  449  to  1066,  by  not  stressing  too  heavily  the 
influence  of  Roman  ecclesiastical  law  during  that  period,  and  by  putting 
greater  emphasis  upon  the  antagonism  of  the  English  courts  to  the 
adoption  of  Roman  law  during  the  succeeding  centuries.  The  Roman- 
ists on  the  other  hand  can  succeed  equally  well  in  proving  their  point 
by  dwelling  upon  the  many  likenesses  between  Roman  law  and  English 
law  and  the  many  undoubted  borrowings  of  the  latter  from  the  former. 
If,  furthermore,  they  quote  all  of  the  somewhat  uncritical  statements  of 
many  writers  on  their  side  as  to  the  debt  of  English  law  to  Roman  law, 
it  looks  as  if  there  were  no  other  side  to  the  controversy. 

Dr.  Sherman  is  undoubtedly  a  Romanist,  and  one  misses  in  his 
work  a  well  balanced  and  judicial  presentation  of  the  much  disputed 
question  in  the  historical  relations  of  the  two  systems.  Sometimes  the 
overstatements  of  his  views  approach  positive  error;  e.g.,  "To  Roman 
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law  is  due  the  development  of  artificial  persons,  as  formed  in  modem 
law''  (536) ;  again,  "The  conmion  law  of  the  Territory  of  Orleans  was 
the  Roman-French-Spanish-law"  (263).  The  Louisiana  supreme  court 
said  in  Pecquet  v.  Pecquet's  Exr.  (17  La.  An.  228)  that  ''the  laws  of 
Spain  are  judicially  noticed  but  the  laws  of  France  must  be  proved." 
These  are,  however,  exceptions  to  the  author's  usual  acciu*acy  of  state- 
ment and  as  he  has  marshaled  nearly  all  the  authorities  on  his  side  of 
the  question  his  book  is  a  valuable  contribution  to  the  literature  of  the 
subject. 

A  valuable  feature  of  the  first  volume  is  its  full  treatment  of  wfiters 
on  Roman  law,  including  those  of  the  classical  and  mediaeval  periods, 
but  particularly  of  the  famous  names  in  Italian,  French,  and  German 
legal  historiography.  Here  we  find  short  characterizations  of  the  au- 
thors cited  and  explanations  of  their  work.  The  second  volume  has 
the  advantage  for  the  American  student  of  bringing  the  subject  down  to 
date  by  the  addition  of  references  to  modem  Roman  codes  and  to 
cases  decided  in  English  jurisdiction  in  which  Roman  law  principles  are 
discussed.  The  third  volume  on  bibliography  is  especially  well  done. 
Because  of  the  completeness  of  the  bibliographical  features  the  entire 
work  will  be  very  valuable  as  a  basis  for  class  room  work  if  presented  by 
a  teacher  who  is  capable  of  toning  down  its  excessive  Romanism. 

Joseph  H.  Drake. 

University  of  Michigan, 

The  Early  Diplomatic  Relations  Between  the  United  States  and 
Japan,  1863-1865.  By  Payson  Jackson  Treat,  Ph.D. 
(Baltimore:  Johns  Hopkins  University  Press.  1917.  Pp. 
ix,  459.) 

When  in  1911  J.  H.  Gubbins,  C.M.G.,  Professor  of  Japanese  Litera- 
ture at  Oxford  and  sometime  Japanese  secretary  at  H.  B.  M.'s  Embassy 
in  Tokyo,  brought  out  his  Progress  of  Japan,  1863-1871  it  seemed  that  a 
definitive  study  of  the  period  immediately  preceding  and  following  the 
Restoration  had  appeared.  The  author  of  this  review,  in  an  article  in 
the  Transactions  of  the  Asiatic  Society  of  Japan,  Vol.  XLII,  pp.  784- 
802,  made  the  following  estimate  of  Gubbins'  book,  "It  hardly  seems 
possible  that  further  research  will  throw  much  more  light  on  the  Res- 
toration period.     ..." 

There  is  nothing  in  Professor  Treat's  volume  which  makes  necessary 
a  revision  of  that  judgment,  for  the  private   correspondence  of  the 
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Honorable  Robert  Pruyn,  the  only  new  material  to  which  he  has  had 
access,  has  contributed  no  new  facts  to  our  knowledge  of  the  period. 
Yet  so  great  is  the  contrast  between  the  two  books,  in  point  of  view 
and  method,  that  the  interested  reading  public  will  welcome  the  present 
work.  Professor  Treat  confines  himself  to  diplomatic  proceedings,  and 
throughout  emphasizes  American  participation  in  the  negotiations 
between  the  Treaty  Powers  and  the  Japanese.  The  method  of  presenta- 
tion exhibits  all  the  qualities  and  defects  which  are  inherent  in  the 
standards  of  historical  writing  which  have  been  set  up  in  our  universities. 
The  citation  of  references  is  distractingly  complete;  the  bibliography, 
while  not  exhaustive,  is  elaborate  and  less  critical  than  it  should  be, 
since  we  do  not  look  for  an  unbiased  account  of  events  in  the  writings  of 
E.  H.  House,  nor  in  those  of  Nitob4,  Okuma  and  Brinkley.  As  well 
might  one  turn  to  the  Japanese  propagandists  of  today,  Kawakami, 
lyenaga,  and  Lindsey  Russell,  for  accurate  views.  The  generalizations 
of  the  present  work  are  unobtrusive,  but  at  times  too  hastily 
formed;  the  general  tone  is  highly  laudatory  of  the  acts  and  intentions 
of  the  American  diplomatic  representatives,  especially  when  contrasted 
with  the  ''arrogance"  of  their  British  colleagues. 

The  first  half  of  the  book  repeats  the  narrative  of  the  years  1853-1858, 
and  the  statements  are  based  upon  Harris'  official  correspondence  and 
diary — edited  so  brilliantly  and  inaccurately  by  Griffis  in  his  Tawnsend 
H arris y  First  American  Envoy  to  Japan — supplemented  by  the  British 
Blue  Books  on  Japan,  the  Japanese  unofficial  records — the  Kinsi  Shi- 
riaku  and  Genji  Yume  Monogatari — ^and  secondary  books.  The  last 
five  chapters  cover  the  story  of  the  troubled  years  which  followed  the 
signing  of  the  treaties  by  the  Shogun's  government.  The  turbulence 
of  the  period  between  1858  and  1865  was  due,  as  all  competent  writers 
since  Mossman  (1873)  have  agreed,  to  the  failure  of  the  emperor  to 
ratify  the  treaties.  Professor  Treat  adopts  this  view,  setting  it  forth 
even  in  his  preface,  but  in  so  doing  he  has  offered  no  new  explanation 
of  the  events.  In  a  further  generalization  in  this  connection  he  surely 
falls  into  error  when  he  states  that  in  the  domestic  controversy  as  to 
whether  the  treaties  were  to  be  ratified  or  the  foreign  "barbarians" 
expelled,  the  Shogun's  government  consistently  favored  the  former 
policy  (pp.  375,  footnote,  and  p.  408),  and  the  imperial  court  the  latter, 
and  hence  the  Treaty  Powers  in  pressing  for  ratification  necessarily 
aligned  themselves  with  the  Shogun  against  the  court.  Such  a  state- 
ment is  at  most  only  half  true.  Whether  or  not  the  Shogun  supported 
ratification  depended  on  whether  the  pro-foreign  or  anti-foreign  party 
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dominated  his  councils  in  Yedo.  How  else  can  the  Exclusion  Edict  of 
June,  1863,  be  explained?  It  is  beside  the  point  to  say  that  the  Shogun 
was  merely  playing  up  to  the  sentiments  of  the  emperor  and  did  not 
intend  that  his  instructions  to  expel  the  foreigners  were  to  be  taken 
seriously.  Not  all  the  "searchings  of  heart"  on  the  question  of  expulsion 
went  on  in  Kyoto.  Yedo  too  had  its  lapses  from  strict  adherence  to  the 
spirit  of  the  treaties,  as  the  edict  in  question  demonstrates. 

When  this  book  reaches  a  second  edition,  it  is  to  be  hoped  that  the 
author  will  restate  his  generalizations  where  they  are  in  error,  will  anno- 
tate his  bibliography  so  as  to  indicate  the  relative  merits  of  the  second- 
ary books  mentioned,  will  moderate  his  unduly  harsh  anti-British  tone, 
and  remove  some  of  the  traces  of  his  pro-Japanese  bias,  derived  doubt- 
less from  the  habit  of  relying  too  implicitly  upon  the  writings  of  disguised 
Japanese  propagandists. 

W.  W.  McLaren. 

WiUiams  College. 

The  PreaidenVs  Control  of  Foreign  Relations.    By  Edward  S. 
CoRWiN,  Ph.D.  (Princeton :  Princeton  University  Press.    1917.) 

Professor  Corwin's  monograph  on  the  President's  power  over  the 
foreign  relations  wiU  probably  not  need  material  revision  or  amend- 
ment hereafter.  The  controversies  that  have  arisen  between  the 
executive  and  the  legislative  departments,  so  far  as  those  relations  have 
been  concerned,  cover  practically  all  the  points  on  which  there  can  be 
dispute,  and  the  results  of  former  controversies  are  not  likely  to  be 
reversed.  If  this  were  a  general  treatise  on  the  powers  of  the  President, 
what  a  change  in  it  must  by  and  by  be  made  in  a  chapter  on  the  Presi- 
dent's invasion  and  capture  of  legislative  powers,  all  of  which  the 
Constitution  bestows  on  Congress! 

In  practically  every  contest  in  whatever  field  between  the  President 
and  Congress,  from  the  very  beginning,  the  victory  has  rested  with  the 
President.  Congress  had  ultimately  to  admit  that  it  was  wrong,  even 
in  the  Tenure-of-Office  Act  with  which  it  tied  the  hands  of  President 
Johnson.  In  all  the  matters  of  foreign  relations  both  the  right  and  the 
victory  have  been  with  the  President.  The  language  of  the  Constitu- 
tion upon  which  successive  Presidents  have  relied  is  sufficiently  vague, 
but  it  gives  no  support  to  the  contentions  of  Congress.  Diplomacy  and 
all  the  functions  connected  with  diplomacy  are  surely  executive  and  not 
legislative. 
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Professor  Corwin  cites  the  facts  and  the  arguments  employed  on  every 
point  that  has  been  in  controversy  in  that  branch  of  the  government,, 
and  conmients  briefly  and  judiciously  upon  the  result.  It  has  been  & 
continuous  development.  The  expressly-conferred  power  to  appoint 
ambassadors  has  come,  not  without  strong  congressional  opposition,  to 
carry  with  it  an  exclusive  right  to  recognize  or  to  refuse  to  recognise 
foreign  governments  the  product  of  revolutions.  The  division  of  the 
treaty  making  power  has  repeatedly  led  to  a  claim  from  the  senate  that 
the  right  of  initiative  was  also  divided.  And  the  reservation  to  Con- 
gress of  the  power  to  ''declare"  war  has  left  to  the  President  a  gradually 
increasing  power  so  to  conduct  the  foreign  relations  as  to  render  war  in- 
evitable, even  to  force  a  foreign  government  to  declare  war  upon  us. 

On  all  these  points,  which  here  are  merely  outlined,  the  historical 
and  documentary  presentation  of  the  facts  leading  to  conclusions,  by 
Professor  Corwin,  is  full  and  satisfactory.  What  in  other  treatises  on 
the  diplomatic  history  is  usually  put  in  a  single  chapter,  our  author 
has  given  in  full  and  logical  detail. 

Edward  Stanwood. 

Brookline,  MasB. 

The  Foreign  Policy  of  Woodrow  Wilson.  By  Edqab  E.  Robinson 
and  Victor  J.  West.  (New  York:  The  Macmillan  Company. 
1917.^  Pp.  vi,  428.) 

The  authors  frankly  acknowledge  that  there  has  been  much  adverse 
criticism  of  President  Wilson's  foreign  policy,  especially  the  part  deal- 
ing with  Mexico  and  Germany;  but  they  avow  the  belief  that  such 
criticism  would  disappear  if  the  policy  were  fully  understood.  To 
promote  such  an  imderstanding  has  been  their  purpose.  The  authors 
devote  159  pages  to  the  interpretative  development  of  the  policy;  16 
pages  to  a  chronological  statement  of  the  more  important  events  in  our 
foreign  relations;  and  234 pages  to  excerpts  from  the  principal  utterances 
of  the  administration,  concluding  with  the  reply  to  Pope  Benedict  XV. 

President  Wilson  is  portrayed  as  a  political  philosopher  whose  ad- 
ministrative acts  have  been,  and  are,  grounded  upon  well  reasoned 
principles.  In  spite  of  a  policy  of  "watchful  waiting"  towards  Mexico, 
Huerta  was  not  recognized  because  he  obtained  power  through  treachery 
and  violence,  while  Carransa  was  recognized  only  after  President 
Wilson  accepted  the  mediation  of  the  "A.B.C."  powers.  Even  the  send- 
ing of  troops  into  Mexico  was  not  armed  intervention  which  violated 
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the  sovereignty  of  Mexico,  but  merely  protection  for  the  frontiers  of  the 
United  States.  President  Wilson's  attitude  thus  shows  a  contempt  for 
a  government  that  does  not  rest  upon  the  real  consent  of  the  governed; 
but  a  high  respect  for  the  use  of  mediation,  and  a  scorn  for  the  use  of 
force*by  a  powerful  state  to  coerce  a  small  state. 

In  dealing  with  the  Chinese  loan,  Wilson  declined  to  sanction  the 
IH'actice  of  "dollar  diplomacy"  because  it  might  lead  to  interference  in 
the  internal  political  affairs  of  China.  He  stood  for  the  open  door  of 
friendship  and  mutual  advantage.  Towards  Japan  he  acted  with  de- 
liberation, patience  and  mutual  understanding.  He  insisted  on  and 
secured  the  repeal  of  the  act  exempting  the  coastwise  trade  of  the 
United  States  from  tolls  for  the  use  of  the  Panama  Canal,  because  he 
believed  the  sanctity  of  a  treaty  with  Great  Britain  had  been  violated 
by  this  act. 

In  the  diplomacy  dealing  with  the  world  war.  President  Wilson,  by 
soimdness  of  reasoning  and  faciUty  of  expression,  made  himself  at  once 
the  leading  spokesman  of  the  neutrals,  and  for  the  same  reason  he  now 
occupies  a  primacy  for  the  Allies,  since  our  entrance  into  the  war.  His 
passion  for  democracy  is  such  as  to  make  him  willing  to  have  the  United 
States  enter  the  world  war  in  order  to  make  the  world  "safe  for  democ- 
racy,"— ^a  new  kind  of  Monroe  Doctrine  given  an  international  applica- 
tion.   The  authors  have  done  an  interesting  and  timely  piece  of  work. 

J.  S.  Young. 

University  of  Minnesota. 

The  Rebuilding  of  Europe.    By  David  Jayne   Hill.     (New 
York:  The  Century  Company.     1917.     Pp.  x,  289.) 

Those  who  are  familiar  with  Dr.  Hill's  earlier  volumes  and  who  have 
admired  in  their  author  the  combination  of  a  strong  sense  for  the  value 
of  law  with  an  equally  strong  belief  in  the  necessity  of  its  progressive 
development  to  meet  human  needs,  will  not  be  disappointed  in  the  pres- 
ent volume  where  the  same  mental  attitude  is  applied  to  the  more 
complex  and  more  pressing  problem  of  international  relations.  In 
The  PeopWs  Government  and  in  Americanisniy  what  it  is,  Dr.  Hill  exam- 
iaes  the  spirit  of  our  domestic  institutions  and  emphasizes  that  rights 
are  based  upon  an  intuition  of  mutual  obligation,  that  law  is  not  the 
result  of  a  sovereign  decree  but  the  embodiment  of  principles  of  justice 
inherent  in  human  reason.  Self-government  is  therefore  a  government 
controlled  by  self-discipline  and  self-restraint,  and  is  the  very  anti- 
thesis of  absolutism  whether  of  kings  or  of  popular  majorities.    So  too 
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in  Tfie  Rebuilding  of  Europe  Dr.  HOI  points  out  the  contrast  between 
the  absolute  state  and  the  democratic  state  in  respect  to  the  attitude  of 
each  towards  the  authority  of  international  law  as  it  has  existed  in  the 
past  and  towards  the  possible  strengthening  of  its  authority  and  the 
enlargement  of  its  scope  in  the  future.  He  emphasises  at  the  start  that 
"the  Great  War  was  not  in  its  beginning,  and  is  not  now,  so  much  a 
struggle  between  different  forms  of  government  as  it  is  a  question 
regarding  the  purpose  and  spirit  of  all  governments;"  and  in  chapter 
after  chapter  he  shows  the  intimate  connection  between  the  possibility 
of  a  stable  international  peace,  based  upon  law  and  justice,  and  the 
theory  of  the  individual  state  whether  as  a  "will  to  power''  or  as  a 
"will  to  justice."  In  considering  the  problem  of  "International  Organ- 
ization" Dr.  Hill  differs  from  the  advocates  of  the  League  to  Enforce 
Peace  and  other  plans  for  "a  general  international  government"  in  that 
he  is  prepared  to  admit  into  a  league  of  nations  only  the  smaller  group 
of  constitutional  states  which  have  "approximately  identical  types  of 
government."  He  is  opposed  to  anything  in  the  nature  of  a  "super- 
state," but  on  the  other  hand  urges  forcibly  the  need  of  the  ^'renunciar 
tion,  to  some  extent  at  least,  of  absolute  sovereignty,"  and  goes  so  far  as 
to  hold  that  the  constitutional  states,  assembled  in  conference,  must  be 
ready  to  "submit  to  any  decisions  in  the  nature  of  general  laws  which 
after  full  discussion  the  large  majority  is  willing  to  accept  and  agrees 
to  observe." 

Though  popular  in  form  Dr.  Hill's  volume  will  prove  of  more  than 
passing  value.  He  is  dealing  with  the  fundamental  principles  of  law 
and  justice  which  in  their  various  aspects  must  underlie  all  forms  of 
government,  national  or  international.  The  only  regret  of  the  reader 
will  be  that  the  several  .chapters  of  the  volume,  being  a  reprint  of  maga- 
zine articles  and  of  public  lectures,  do  not  present  their  thought  with 
that  conciseness  of  language  and  logic  of  sequence  which  would  more 
effectively  direct  the  attention  of  the  country  to  the  vital  problems  they 
discuss. 

C.  G.  Fenwick. 

Bryn  Mawr  .College, 

Political  History  of  Poland.  By  E.  H.  Lbwinski-Corwin. 
(New  York:  The  Polish  Book  Importing  Company.  1917. 
Pp.  XV,  628.) 

This  is  the  most  detailed  and  comprehensive,  and  one  of  the  most 
readable  and  illuminating  of  the  numerous  histories  of  Poland  which 
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the  war  has  brought  us.  The  author  shows  a  wide  acquaintance  with 
Polish  historical  literature,  insight,  accuracy,  and  a  sense  of  propor- 
tion* Despite  the  title,  he  has  given  an  unusual  amount  of  attention  to 
social,  economic,  and  intellectual  development.  Particularly  interest- 
ing is  the  account  of  the  events  in  Poland  since  the  outbreak  of  the  war, 
although  one  may  be  allowed  to  doubt  whether  the  pro-Austrian  and 
anti-Russian  tendency  among  the  Poles  has  been  quite  so  strong  as  is 
here  aflSrmed. 

In  spite  of  the  terrific  devastation  caused  b|y  the  war,  and  the  pre- 
carious position  of  the  new  Polish  government,  which  owes  its  origin 
to  the  Central  Powers  but  is  probably  resolved  to  part  company  with 
them  at  the  first  opportunity,  the  author  is  confident  that  ''the  Polish 
question  has  never  before  been  so  near  its  full  and  satisfactory  solution." 
The  solution  to  which  he  looks  forward  is  ''a  reconstructed  and  imited, 
free  and  independent  Poland,"  connected  by  federal  ties  with  a  free 
Lithuania  and  a  free  Ukraine,  that  is,  the  reSstablishment  on  a  demo- 
cratic ba^is  of  the  huge  empire  of  the  Jagellonians,  the  s^ond  largest 
state  in  Europe. 

The  American  public  has  never  been  lacking  in  sympathy  for  Poland, 
but  it  has,  perhaps,  been  slow  to  recognize  the  fact  emphasized  in  this 
volume,  that  the  restoration  of  the  Polish  state  is  today  more  necessary 
than  ever  before:  not  only  as  an  act  of  international  justice,  but  also 
because  this  gifted  and  virile  nation,  which  has  spent  its  historic  life  in 
resisting  the  Teutonic  Drang  nach  Oaten  and  which  holds  so  important 
and  exposed  a  geographical  position,  is  capable,  if  given  its  rights,  of 
becoming  one  of  the  strongest  barriers  against  the  designs  of  Pan- 
Germanism,  one  of  the  essential  bulwarks  of  the  liberty  of  Europe. 

R.  H.  Lord. 

Harvard  University. 

The  Town  Laborer,  1760-1 832:  The  New  Civilization.  By 
J.  L.  Hammond  and  Barbara  Hammond.  (London:  Long- 
mans, Green  and  Company.     1917,    Pp.  xii,  346.) 

The  authors  of  The  ViUage  Labourer,  1760-18S2,  have  now  completed 
their  picture  of  political  and  industrial  England  for  the  period  between 
the  Industrial  Revolution  and  the  passage  of  the  Reform  Bill,  by 
describing  for  us  the  lot  of  the  town  laborer.  It  is  a  faithful  and 
sympathetic  and,  therefore,  a  sad  narrative;  but  it  is  an  informing  one, 
for  the  authors  do  not  merely  describe  objective  facts,  recount  the  old 
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story  of  inventions,  or  parade  statistics  of  output,  wealth  and  foreign 
trade.  Rather  they  try  to  understand  the  meaning  of  the  changes  that 
were  going  on,  to  fathom  the  psychology  and  the  political  and  economic 
philosophy  of  the  masters  and  men  which  permitted  such  grave  abuses. 
And  in  so  doing  they  have  presented  a  fresh  and  interesting  account 
of  events  which  have  been  often  described. 

Perhaps  in  no  way  can  the  unconventional  point  of  view  and  treat- 
ment of  the  authors  be  better  shown  than  by  naming  the  titles  of  a  few 
of  the  sixteen  chapters.  Such  are  the  new  powers,  the  new  discipline, 
the  new  town,  justice,  order,  the  mind  of  the  rich,  the  conscience  of  the 
rich,  the  defenses  of  the  poor  (the  spirit  of  union  and  the  spirit  of 
religion),  the  ambitions  of  the  poor. 

The  first  three  chapters  describe  the  Industrial  Revolution,  and,  while 
they  add  nothing  to  our  knowledge  of  the  changes  embraced  under  that 
name,  are  based  upon  a  study  of  primary  sources.  The  chapters  on 
justice  and  order  give  a  clear  insight  into  the  point  of  view  of  the  ruling 
classes  by  whom  "the  law  is  treated  as  an  instrument  not  of  justice  but 
of  repression,"  and  in  whose  hands  "the  courts  become  the  recognised 
instrument  of  a  class  supremacy."  Order  was  to  be  maintained  by  a 
policy  of  stem  and  unyielding  repression.  This  was  the  attitude  of 
mind  which  led  to  the  relentless  war  on  trade  imibns  which  continued 
until  the  repeal  of  the  ccnnbination  laws  in  1824 — and  afterwards. 
The  employment  of  children  in  mills  and  in  mines  and  factories  is 
described  in  two  sympathetic  chapters. 

Perhaps  the  most  interesting  part  of  the  book  is  that  in  which  the 
authors  endeavor  to  set  forth  the  economic  philosophy  and  the  ethics 
of  the  employing  clafis.  The  former  was  based  upon  a  crude  individual- 
ism which  ignored  the  real  status  of  the  laboring  class.  "They  thought 
that  if  society  looked  after  the  capital^,  the  capitalist  would  look  after 
the  workman,  and  that  if  society  took  care  of  the  interests  of  property, 
the  deserving  poor  would  become  rich."  The  conscience  of  the  rich  was 
assuaged  by  a  cant  philosophy  which  taught  a  servile  standard  for  the 
poor.     "Resignation  was  the  message  of  religion  as  it  was  of  nature." 

The  poor  on  the  other  hand  found  their  outward  defense  in  trade 
unionism,  their  inward  defense  in  the  consolation  of  religion,  especially 
as  taught  by  the  Methodist  Church.  Their  ambitions  were  twofold: 
an  economic  struggle  which  was  dissipated  in  the  visionary  program  of 
Owenism,  and  a  movement  for  poUtical  reform  which  after  the  Reform 
Bill  sought  fulfillment  in  Chartism.  Finally,  the  authors  conclude  that 
the  attitude  of  the  ruling  and  propertied  classes  can  be  explained  only 
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on  two  grounds:  first, the  fear  of  an  uprising  like  the  French  Revolution; 
and  second,  the  belief  in  the  sanctity  and  civilizing  influence  of  property. 
Order  and  property  must  at  all  hazards  be  maintained,  and  in  the  midst 
of  the  rapid  economic  changes  which  were  occurring  this  could  be  ac- 
complished only  by  a  policy  of  stem  repression.  Under  such  circum- 
stances there  was  no  hope  for  the  poor. 

This  philosophy,  which  dominated  the  thinking  of  middle-class 
Englishmen  dming  the  nineteenth  century,  has  been  rudely  shaken  by 
the  present  European  war.  "New  Lessons  have  been  learned  from  the 
sacrifices  made  by  every  home,  in  the  struggle  with  a  spirit  that  presents 
the  most  sinister  aspects  of  the  industrial  system  in  a  military  form." 
Hence  for  us  today  this  history  of  the  past  has  a  new  value. 

E.   L.   BOQART. 

University  of  Illinois. 

The  High  Cost  of  Living.    By  Frederic  C.  Howe.     (New  York: 
Charles  Scribner's  Sons.    1917.    Pp.  275.) 

It  would  not  be  so  easy  to  quarrel  with  Mr.  Howe's  book  if  he  had 
given  to  it  a  title  describing  its  contents.  He  has  written  on  the  sub- 
ject of  food,  but  one  item  in  the  cost  of  living,  taking  about  two-fifths 
of  the  expenditure  of  the  normal  family.  For  this  reason  nothing 
save  the  title  warrants  calling  attention  to  the  fact  that  he  ignores  the 
basic  cause  for  the  rise  in  prices,  namely,  the  world  inflation  of  currency 
and  credit,  aggravated  .by  the  transfer  of  perhaps  fifty  million  workers 
from  peaceful  production  to  the  tasks  incident  to  improfitable  destruc- 
tion. The  title  would  not  have  misled  had  it  epitomized  the  proposi- 
tion laid  down  in  the  preface:  "Monopoly  is  responsible  for  the  con- 
ditions which  confront  us."  As  a  development  of  this  thesis  in  its 
application  to  food,  the  book  is  an  interesting  specimen  of  the  scape- 
goat variety  of  economic  literature. 

The  blame  is  all  laid  at  the  door  of  the  agencies  between  the  producer 
and  the  consumer.  Buyers,  speculators,  packers,  railroad  and  steam- 
ship managers,  cold  storage  operators — these  and  the  other  classes  of 
profiteers  that  have  to  do  with  the  distribution  of  food,  share  in  the 
castigation.  No  stress  is  laid  on  causes  working  at  either  end  of  the 
line.  No  importance  is  attached  to  the  pressure  of  population  on  the 
means  of  subsistence,  on  the  occupation  of  all  the  arable  land,  the 
breaking  up  of  the  Western  ranges  into  farms,  the  exhaustion  of  soils, 
irhe  costly  recourse  to  fertilizers.    No  stress  is  laid  on  wasteful  habits 
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of  consumption,  poor  cooking,  indulgence  in  out-ofHseason  foods,  country- 
wide transportation  of  delicacies,  competition  for  the  choicest  cuts  and 
varieties,  delivery  in  packages,  and  a  hundred  other  results  of  extrav- 
agant tastes  and  ignorant  customs.  "Monopoly  is  responsible,"  and 
monopoly  is  monopolized,  so  to  speak. 

Even  in  respect  to  monopoly,  the  author  differs  from  most  of  those 
who  have  given  scientific  investigation  to  the  subject.  He  minimises 
the  economic  gains  that  come  from  joint  activities.  For  example,  while 
dwelling  on  the  enormous  profits  made  by  the  big  packing  companies  and 
holding  them  responsible  for  the  disappearance  of  local  slaughtering, 
which  he  would  revive,  he  does  not  bring  out  the  fact  that  the  huge 
profits  of  central  slaughtering  are  due  to  the  utilization  of  by-products 
that  local  slaughtering  wasted,  and  that  meats  probably  cost  us  far 
less  today  than  they  would  if  the  big  packing  houses  were  wiped  out  of 
existence  and  the  system  of  local  abattoirs  Mr.  Howe  advises  put  in 
their  stead. 

As  far  as  the  author  admits  benefit  from  joint  activity,  he  wants  it 
to  accrue  to  the  public  welfare  through  public  ownership  and  operation* 
Here  he  reaches  groimd  where  he  may  hope  for  some  degree  of  sym- 
pathy from  students  of  the  subject.  There  can  be  little  question  that 
if  there  is  any  field  where  the  public  resources  can  be  wisely  turned  into 
the  form  of  fixed  capital,  it  is  the  field  of  the  necessities  of  life.  We  may 
welcome,  therefore,  the  stimulus  this  book  may  give  to  the  public  demand 
for  development  of  terminal  facilities,  markets  of  all  sorts,  elevators, 
warehouses,  cold  storage  plants,  and  even  the  pubUc  ownership  of  the 
costlier  farm  implements,  tractors,  planting  and  harvesting  machinery, 
and  all  the  other  appliances  of  food  production  and  distribution. 
Whether  we  ought  to  go  beyond  the  use  of  the  public  credit  for  the  fiur- 
nishing  of  capital,  that  is,  whether  we  ought  to  operate  as  well  as  own, 
would  arouse  much  more  controversy.  The  information  Mr.  Howe 
gives  about  what  other  countries  are  doing  in  these  matters  is  instructive 
and  helpful.  Furthermore  the  book  by  stimulating  a  let|hargic  public 
into  mental  activity  may  justify  hyperbole  that  would  not  be  found  in 
the  writings  of  a  scientific  investigator  sohcitous  for  a  balanced  and 
discriminating  presentation  of  facts. 

RoBEBT  Luce. 

Boston,  Mass. 


332  THE  AMERICAN  POLITICAL  8CIBNCB  RBYIBW 

PkUoaophy  and  the  Social  Problem.    By  Will  Dubant.    (New 
York:  The  Macmillan  Company.    1917.    Pp.  272.) 

The  purpose  of  this  book  can  best  be  stated  in  the  words  of  the 
author's  opening  paragraph.  It  is  ''to  show :  first,  that  the  social  prob- 
lem has  been  the  basic  concern  of  many  of  the  greater  philosophers; 
second,  that  an  approach  to  the  social  problem  through  philosophy  is 
the  first  condition  of  even  a  moderately  successful  treatment  of  this 
problem;  and  third,  that  an  approach  to  philosophy  through  the  social 
problem  is  indispensable  to  the  revitalization  of  philosophy."  In  carry- 
ing out  this  design  the  author  first  analyzes  the  philosophy  of  Socrates, 
Plato,  Francis  Bacon,  Spinoza,  and  Nietzsche  in  so  far  as  to  indicate  the 
social  and  political  bearings  of  their  ideas;  and,  second,  outlines  a  scheme 
for  facilitating  the  reconstruction  of  society  under  the  guidance  of 
philosophers  of  today. 

In  the  first  part,  the  social  significance  of  the  doctrines  of  the  five 
selected  philosophers  is  shown  in  such  of  their  leading  ideas  as  the 
following:  Socrates — the  identification  of  intelligence  and  virtue  and  the 
social  effectiveness  of  the  spread  of  intelligence;  Plato — the  impor- 
tance of  having  a  clear  social  ideal  and  of  developing  superior  men, 
experts  in  foresight  and  coordin^ition,  to  whom  social  reconstruction  can 
be  intrusted;  Bacon — the  organization  of  science  for  social  applica- 
tion and  control;  Spinoza — the  adaptation  of  the  inevitably  self-seek- 
ing impulses  of  individuals  into  springs  of  intelligent  co5peration; 
Nietzsche — the  hopelessness  of  an  unintellectualized  democracy,  and 
the  indispensableness  of  leaders  of  native  and  cultivated  power. 

In  the  second  part  the  author  offers,  not  a  philosophy  of  his  own,  but 
a  scheme  whereby  philosophers  may  cultivate  and  direct  the  applica- 
tion of  organized  intelligence  to  social  problems.  To  him  the  phi- 
losopher of  today  is  simply  the  man  who  can  discover  and  define  the  goal 
of  social  progress  and  who  knows  ''the  essentials  of  geology  and  psy- 
chology, of  sociology  and  history,  of  economics  and  politics"  and  who 
knows  how  to  coordinate  and  make  socially  fertile  these  essentials.  The 
scheme  is  that  of  a  ''Society  for  Social  Research."  A  rdsum^  of  the  com- 
position and  work  of  this  society  (consisting  in  first  instance  of  selected 
''physicians  and  professors"  as  a  "nucleus  of  recognized  intelligence") 
would  make  the  scheme  appear  wholly  impracticable  and  futile.  And 
doubtless  even  a  full  reading  at  first  hand  would  not  remove  skepticism 
from  most  readers.  For  the  novelty  and  apparent  artificiality  of  the 
proposal  are  such  that,  at  best,  adherents  could  be  gained  only  by  a 
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fuUer  description  of  details  and  a  more  cautious  consideration  of  di£S- 
culties  than  the  book  affords. 

The  book  can  be  taken,  both  in  its  historical  and,  especially,  in  its 
constructive  parts,  only  as  a  sketch.  The  former  is  done  faithfully 
and  with  some  briUiance  and  independence  of  interpretation,  which, 
with  an  incisive  style  and  a  flexible  vocabulary,  makes  that  part  of  the 
work  interesting  and  suggestive  for  students  of  politics  in  its  less 
mechanical  aspects.  It  may  not  be  ungracious  to  suggest  that  at  a  few 
points  the  author  does  his  own  style  injustice  by  efforts  to  be  super- 
fluously "happy"  through  the  employment  of  epigrams — ^and  even  puns 
— which  seem  neither  iUuminating  nor  enUvening.  Moreover,  the 
author  appears  to  be  not  without  prejudice  in  his  judgment  of  political 
philosophers;  and  for  many  readers  it  will  be  difficult  to  understand 
how  one  who  has  read  the  Politics  can  say  simunarily  that  "the  Stagirite 
spent  too  much  of  his  time  in  card-cataloguing  Plato  and  allowed  his 
imagination  to  become  suffocated  with  logic." 

P.  W.   COKBR. 

Yale  University. 

International  Realities.    By  Phiup  Mabshall  Bbown.     (New 
York:  Charles  Scribner^s  Sons.     1917.    Pp.  xi,  226.) 

Mr.  Brown  is  convinced  "of  the  lu^nt  necessity  of  a  thorough 
reconstruction  of  the  law  of  nations  in  accordance  with  the  big  facts  of 
international  life."  These  "big  facts"  he  asserts  to  be  the  dictates  of 
"enlightened  self-interest,  interpreted  as  the  application  of  the  Golden 
Rule  to  the  affairs  of  nations." 

The  most  fundamental  interest  of  the  state  is  discovered  to  be  its 
nationality.  Mr.  Brown  has  somewhere  written  that  if  the  law  of 
nature  be  shown  out  of  the  front  door,  it  will  creep  in  at  the  back.  In 
the  present  book  after  protesting  against  the  identification  of  inter- 
national law  with  the  law  of  nature  (pp.  7,  11),  he  says  (p.  224)  "the 
vitally  significant  fact  which  International  Law  must  recognize  is  that 
there  is  a  natural  tendency  among  men  to  gravitate  in  distinct  national 
groups."  It  is  this  natural  phenomenon  of  nationaUty  which  he  main- 
tains "we  must  recognize  as  determining  the  separate  existence  of 
states."  Has  he  left  his  back  door  unlocked?  It  would  be  rash,  indeed, 
to  assert  that  so  elusive  a  customer  is  even  now  in  Mr.  Brown's  house. 
But  it  is  obvious,  on  the  other  hand,  that  the  author  confuses  the  fact 
of  political  control  by  an  organized  government — the  fact  with  which 


334  THE  AMERICAN  POLITICAL  SCIENCE  REVIEW 

international  law  must  primarily  deal — and  problems  of  ethics,  moral- 
ity and  policy.  Nor  does  he  face  the  practically  crucial  cases  of  inextri- 
cably intermingled  nationalities  such  as  those  of  Austria-Hungary  and 
of  our  own  South. 

The  constant  quotation  of  Lorimer  is  hardly  calculated  to  lend 
additional  authority  to  the  author's  own  contentions.  Whether  one  can 
agree  or  not  with  Mr.  Brown's  constructive  ideas,  it  is  impossible  not  to 
sympathize  heartily  with  his  rebellious  attitude  toward  the  artificiality 
of  our  current  treatment  of  international  law. 

Robert  T.  Crane. 

University  of  Michigan. 

Hugo  GroHus.    By  Hamilton  Vbeeland,  Jb.     (Oxford:  Oxford 
University  Press.    1917.    Pp.  xiii,  258.) 

Dr.  Vreeland  has  written  an  appreciative  and  sympathetic  life  of 
Grotius.  The  author  properly  says  of  Grotius  "that  it  is  almost  im- 
possible to  discuss  fully  or  minutely  his  many  phases/'  hence  he  confines 
himself  more  particularly  to  the  consideration  of  the  life  of  Grotius  as 
a  pubhcist.  The  volume  relies  particularly  upon  the  material  found 
.A  and  referred  to  by  Brandt,  van  Cattenburgh,  and  de  Burigny. 
Certain  authors  of  merit  of  the  eighteenth  century  are  not  mentioned, 
though  they  may  have  been  consulted. 

This  life  of  Grotius  furnishes  an  excellent  introduction  to  the  father 
of  international  law  whose  work  is  of  the  greatest  importance  in  this 
time  of  war,  because  Grotius  himself  was  writing  at  a  time  when  war 
was  widespread  and  because  his  great  work  on  the  law  of  war  and  peace 
received  particular  consideration  in  the  negotiations  which  brought 
the  Thirty  Years'  War  to  a  close.  Portraits  make  the  descriptions  more 
vivid,  and  an  index  adds  to  the  value  of  the  book. 

Without  professing  to  exhaust  or  to  write  a  monumental  volume 
Dr.  Vreeland  has  in  a  very  pleasing  manner  done  a  timely  piece  of  work 
by  again  showing  what  Grotius  contributed  to  the  world  and  by  em- 
phasizing the  present  value  of  many  of  his  contributions. 

G.  G.  Wilson. 

Harvard  University. 

The  Separation  of  the  Churches  and  the  State  in  France.    By 
W.  H.  H.  Stowell.     (Amherst,  Mass.,  1917.) 

In  this  slender  volume  of  some  one  hundred  pages  the  author  attempts 
to  give  in  brief  compass  and  popular  form  a  justification  of  the  separation. 
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Three  of  his  six  chapters  are  devoted  to  an  historical  sketch  of  the  origin 
and  growth  of  the  temporal  power  of  the  Roman  Catholic  Church. 
The  ambition  and  energy  which  led  to  the  acquisition  by  the  church 
of  authority  over  nonspiritual  affairs  are  stressed,  but  not  the  break- 
down of  the  civil  power  which  gave  to  the  church  its  opportimity  and 
which  made  this  growth  of  temporal  power  practically  inevitable. 

Turning  to  the  present  situation  Mr.  Stowell  argues  that  the  whole 
matter  is  simply  a  clear-cut  question  of  sovereignty.  ''The  clerical 
idea  of  citizenship  is  incompatible  with  liberty  or  democracy.  Democ- 
racy must  be  free  to  live  its  own  life  and  make  its  owil  laws.  Cleri- 
calism demands  ecclesiastical  authority  over  political  matters."  In 
checking  clericalism,  however,  the  government  is  not  unjust;  it  guar- 
antees free  religious  worship  instead  of  destroying  it,  protects  religious 
property  but  does  not  confiscate  it,  and  gives  to  all  religions  equal 
opportunity. 

The  final  chapter  which  embodies  the  provisions  of  the  law  of  1905 
should  be  presented  in  an  appendix  and  the  reader  informed  whether 
he  has  before  him  the  actual  text  of  the  law  or  merely  a  summary  of  it. 

Eloise  Ellery. 

Vcissar  College. 

The  Canadian  Railway  Problem.    By  E.   B.   Biggar.     (New 
York:  The  Macmillan  Company.     1917.    Pp.  258.) 

This  book,  published  so  soon  after  the  report  of  the  Royal  Com- 
mission appointed  "to  inquire  into  railway  and  transportation  in 
Canada/'  and  at  a  time  when  there  is  so  much  public  interest  in  the 
railway  situation  in  the  United  States,  is  quite  timely.  As  the  pub- 
lishers have  stated  in  their  annoimcement,  ''the  author  supplies  many 
facts  and  incidents  .  .  .  which  are  not  to  be  found  in  the  report 
recently  issued  by  the  Railway  Commission,  and  he  makes  out  a  very 
strong  case  for  National  Ownership  of  Railways." 

His  case  would  be  stronger,  however,  if  he  were  not  so  ardent  an 
advocate.  While  he  asks  that  in  judging  the  administration  of  the  post 
office  department  we  should  make  "allowance  for  those  imperfections 
which  characterize  human  effort  in  all  spheres  of  work,"  he  shows  no 
disposition  to  make  such  an  allowance  for  the  owners  and  managers  of 
private-owned  railroads.  They  are  held  responsible  for  nearly  every- 
thing that  has  gone  wrong  in  Canada  since  the  fifties. 

Mr.  Biggar's  thesis  is  that  the  railway  rate  is  a  form  of  taxation. 
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'^o  tax  is  80  far  reaching  and  inevitable  as  that  proposed  for  the 
transportation  of  persons  and  goods."  The  power  of  fixing  such  taxes, 
therefore,  is  a  function  of  government  and  should  not  be  affected  by  the 
element  of  profit  for  the  private  owners. 

The  author  has  put  together  much  interesting  material  concerning 
the  early  history  and  the  later  development  of  Canadian  railways,  and 
he  has  skillfully  marshaled  the  argiunents  which  defend  the  operating 
results  of  the  Intercolonial  Railway  and  which  favor  nationalization 
as  the  solution  to  the  very  trying  railway  problem  which  confronts 
Canada  today.  The  book,  moreover,  is  written  in  a  style  which  should 
hold  the  interest  of  the  reader,  although  at  times  there  is  a  tendency 
to  substitute  rhetoric  for  argument. 

Wm.  J.  Cunningham. 

Harvard  University. 

Official  Letter  Books  of  W.  C.  C.  Claiborne,  1801-1816.  Edited 
by  Dunbar  Rowland,  B.S.,  LL.B.,  LL.D.,  Director  Missisr- 
sippi  Department  of  Archives  and  History.  Six  volumes. 
(Jackson,  Mississippi:  State  Department  of  Archives  and 
History.     1917.    Pp.  viu,  394;  394;  399;  423;  400;  468.) 

The  publication  of  the  Letter  Books  of  W.  C.  C.  Claiborne  will  be 
welcomed  by  students  of  American  political  institutions.  Beginning 
with  1801  when  he  became  governor  of  Mississippi  Territory,  the 
letters  form  an  almost  unbroken  narrative  to  the  end  of  his  term  as 
governor  of  the  state  of  Louisiana  in  1816.  The  bulk  of  the  correspond- 
ence pertains  to  problems  of  government  in  Orleans  Territory  (1804- 
1812),  where  a  population  composed  largely  of  French,  Spaniards  and 
Indians,  with  a  sprinkling  of  Americans,  presented  many  difficulties 
to  the  young  governor. 

It  is  unfortimate  that  the  editor  has  chosen  to  pass  by  the  Claiborne 
Papers  in  the  Bureau  of  Rolls  and  Library  of  the  Department  of  State 
in  Washington  with  the  slighting  remark  that  they  are  ''incomplete 
copies  of  the  originals"  (p.  viii),  for  which  statement  there  is  no  justi- 
fication. Examination  of  this  collection  would  have  enabled  Dr. 
Rowland  to  fill  in  a  number  of  lacunae  in  his  text.  Especially  is  this 
true  of  the  gap  from  December  31,  1804,  to  May  4,  1805  (III,  36), 
and  from  November  25,  1805,  to  January  11,  1806  (III,  238);  while  in 
at  least  two  other  instances  (IV,  123-143;  V,  24-34)  the  record  could 
have  been  considerably  amplified.    The  investigator  is  advised  to 
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consult  David  W.  Parker,  Calendar  of  Papers  in  Washingkm  Archives 
Relating  to  the  Territories  of  the  United  Stales,  which  contains  a  list 
of  the  Claiborne  papers  in  Washington. 

Everett  S.  Brown. 
Washington,  D.  C. 

Collective  Bargaining  in  the  Lithographic  Industry.    By  H.  E. 

HOAGLAND. 

Contemporary  Theories  of  Unemployment,  and  of  Unemployment 
Relief.    By    Fbedebick    C.    Mills. 

(Columbia  University  Studies  in  History,  Economics  and  Public 
Law,  Lxxrv,  No.  3;  lxxdc.  No.  1.  New  York:  Longmans, 
Green  and  Company.    1917.    Pp.  130;  164.) 

Dr.  Hoagland's  study  is  one  of  a  series  of  investigations  of  wage 
bargaining  made  by  him  for  the  United  States  Conmiission  on  Indus- 
trial Relations.  It  is  an  attempt  ''to  trace  the  history  of  collective 
bargaining  in  the  lithographic  industry,"  and  the  author  has  success- 
fully accomplished  his  purpose.  In  tracing  the  history  of  the  labor 
contract  the  author  notes  four  stages  in  the  method  of  wage  determina- 
tion: (1)  custom;  (2)  imion  dictation;  (3)  mutual  agreement  between 
unions  and  employers;  (4)  dictation  of  an  employers'  association — the 
method  prevailing  at  present.  Students  of  the  labor  problem  will 
find  this  monograph  both  interesting  and  stimulating. 

The  monograph  by  Dr.  Mills  is  primarily  a  study  of  contemporary 
EInglish  and  American  theories  of  unemployment  and  of  unemploy- 
ment relief,  but  its  scope  is  widened  to  include  a  presentation  of  the 
theories  of  imemployment  held  by  the  classical  economists  and  the 
practical  measures  of  the  English  Poor  Law.  Because  of  their  influence 
upon  American  theories  of  unemployment,  the  larger  part  of  the 
volume  is  devoted  to  the  treatment  of  English  theories  and  suggested 
remedies.  The  author  finds  that  there  has  been  no  synthesis  of  the 
subject  and  no  scientific  treatment  of  the  problem  of  unemployment 
as  it  faces  the  United  States  today.  The  subject  matter  is  too  compre- 
hensive to  be  presented  in  a  monograph  and  for  this  reason  the  study  is 
extensive  rather  than  intensive.  It  is  a  valuable  contribution  to  the 
literature  on  unemployment. 

Gordon  Watkins. 

University  of  lUinois. 
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Marketing  Perishable  Farm  Products.  By  Abthub  B.  Adaiis. 
(Columbia  University  Studies  in  History,  Economics  and 
Public  LaW;  Lxxn,  No.  3.  New  York:  Longmans,  Green  and 
Company.    1916.    Pp.  180.) 

This  treatment  of  an  important  aspect  of  market  distribution  is 
timely  and  deserves  a  wide  reading.  While  much  of  the  development 
is  not  entirely  original,  the  point  of  view  is  well  sustained  and  the 
analyses  are  unusually  clear.  The  constructive  purposes  of  the  author 
are  manifest  at  every  turn  and  usually  to  good  advantage.  The 
author  shows  an  understanding  of  the  marketing  trade  that  ranks  him 
well  among  specialists  in  this  field.  This  fact  adds  to  the  value  of  the 
work.  Perishables  naturally  are  the  most  difficult  of  farm  products  to 
treat  from  this  point  of  view.  One  cannot  well  lay  this  volume  aside 
without  careful  reading  if  he  wishes  to  keep  abreast  of  the  subject  of 
marketing  on  the  a^icultural  side. 

The  mechanical  features  of  the  volmne  are  poorly  handled.  The 
table  of  contents  disagrees  in  wording  with  the  division  headings,  the 
footnotes  are  not  well  organized,  and  there  is  complete  lack  of  an  index 
or  even  of  a  bibUography.  The  tables  of  statistics  are  compiled  from 
sources  that  require  more  adjustment  to  one  another  than  the  author 
works  out  for  us.    Dates  are  omitted  all  too  persistently. 

Charles  L.  Stewart. 

University  of  Illinois, 

MINOR  NOTICES 

In  America's  Case  Against  Germany,  (New  York:  E.  P.  Button  and 
Company,  1917,  pp.  xiv,  264),  Professor  Lindsay  Rogers  has  under- 
taken to  present  a  review  of  the  main  points  in  the  controversy  between 
the  United  States  and  Germany  which  led  ultimately  to  the  outbreak 
of  war  between  the  two  countries.  He  discusses  in  turn  Germany's 
submarine  poUcy,  the  sinking  of  the  Lusitania,  the  Sussex  and  other 
ocean  liners,  the  repudiation  by  the  imperial  government  of  its  pledges 
regarding  the  sinking  of  merchant  vessels,  the  armed  merchantmen 
controversy,  the  question  of  the  exportation  of  munitions,  the  right  of 
retaliation,  and  other  questions  of  international  law.  He  examines  the 
contentions  put  forward  by  both  governments  in  the  more  important 
diplomatic  notes  which  deal  with  these  questions,  and  conunents  upon 
many  of  the  views  put  forward  by  the  German  government  as  an  excuse 
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for  its  shameful  disregard  of  the  law  of  nations  and  the  established  usages 
of  the  past.  The  book  is  written  in  a  popular  and  xmtechnical  style  and 
the  author's  reasoning  is  both  clear  and  logical.  Many  points  in  the 
indictment  against  Germany  are  imtouched;  but  there  is  quite  enough 
to  convict  the  German  government  before  any  impartial  tribimal  and 
to  justify  abundantly  our  own  action. 

The  book  contains  a  useful  bibliographical  note  and  some  illustrative 
material  in  an  appendix. 

The  Macmillan  Company  has  recently  published  a  History  of  Europe 
from  1862  to  1914  by  Colonel  Lucius  H.  Holt,  and  Captain  Alexander  W. 
Chilton,  both  of  whom  are  teachers  of  history  at  West  Point.  The 
book  lays  special  emphasis  upon  those  events  which  have  influenced 
the  course  of  international  relations,  and  has  relegated  to  the  back- 
ground many  minor  questions  of  internal  poUtics  which  have  hitherto 
cluttered  up  the  pages  of  general  histories  despite  their  relative  lack  of 
any  real  importance.  The  authors  have  given  military  matters  their 
proper  share  of  consideration,  but  there  is  no  over-emphasis  upon  this 
phase  of  European  history.  These  military  chapters,  which  are  the 
Work  of  Captain  Chilton,  present  more  illmninating  discussions  of  such 
historical  episodes  as  the  Danish  War  of  1864,  the  Russo-Turkish  War 
of  1877-78  and  the  Russo-Japanese  War  than  one  can  easily  find  within 
such  concise  ii...its  elsewhere. 

The  members  of  the  division  of  education  at  Harvard  University 
have  published  a  volume  on  The  Teaching  of  Economics  at  Harvard 
(Harvard  University  Press,  pp.  248)  which  embodies  the  results  of  an 
elaborate  technical  study  made  during  the  last  three  years  into  the 
scope,  methods  and  results  of  the  various  courses  offered  by  the  de- 
partment of  economics  at  Harvard.  The  book  is  of  considerable  interest 
to  all  teachers  of  political  science  because  it  indicates  the  nature  of 
the  various  tests  which  experts  in  pedagogy  apply  to  instruction  in  the 
field  of  the  social  sciences,  and  also  because  it  discusses  fully  a  problem 
with  which  every  teacher  of  politics  or  government  today  finds  con- 
fronting him,  namely,  the  need  for  making  instruction  "more  practical.'' 
What  is  said  in  this  book  concerning  the  teaching  of  economics  at 
Harvard  would  probably  apply  without  much  alteration  to  the  teaching 
of  political  science  at  any  large  institution  of  higher  education  in  the 
United  States.  The  educators  who  carried  on  this  inquiry  make  no 
specific  recommendations;  their  aim  has  merely  been  to  "provide  an 
adequate  basis  of  fact''  from  which  teachers  of  economics  may  them- 
selves draw  appropriate  conclusions. 
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An  excellent  report  of  nearly  six  hundred  pages  entitled  A  Survey 
of  tiie  OavemmerU  of  the  City  of  Indianapolis  has  recently  been  published 
by  the  Indianapolis  Chamber  of  Commerce.  This  embodies  the  survey 
of  Indianapolis  made  by  the  New  York  Bureau  of  Municipal  Research. 
Every  branch  of  the  city  government  has  been  carefully  studied  and 
criticised  in  a  thoroughly  impartial,  scientific  manner.  The  investiga- 
tion of  the  police  department  is  particularly  well  done.  The  results  of 
the  survey  are  summed  up  in  thirtynseven  pages  of  helpful,  constructive 
recommendations,  many  of  which  would  apply  with  equal  force  to  not  a 
few  American  cities. 

A  Survey  of  the  Revenue  System  of  Delaware  County,  Pa.,  is  an  interest- 
ing and  valuable  study  of  local  tax  methods,  by  Dr.  G.  Watkins  of  the 
University  of  Illinois.  As  itis  confined  to  coimty  revenues,  it  deals  pri- 
marily with  the  general  property  tax.  The  account  of  its  workings  in 
the  district  examined  simply  confirms  the  indictment  of  this  tax  al- 
ready made  in  other  similar  studies.  The  inefficiency  of  the  assessors, 
due  in  part  to  the  method  of  election,  in  part  to  inadequate  pay  ($2.50 
a  day),  and  in  part  to  lack  of  equipment;  the  inequality  of  assessment, 
the  relation  of  the  assessed  to  the  true  value  ranging  from  20  to  70  per 
cent  in  different  townships;  the  unjust  treatment  of  small  as  compared 
with  large  properties;  the  undue  burden  placed  on  realty  by  the  escape 
of  personalty — all  these  evils  are  familiar  to  the  student  of  local  taxation 
in  the  United  States.  Dr.  Watkins  suggests  no  remedy,  but  lets  his  facts 
speak  for  themselves.  Such  intensive  studies  as  this  are  needed  to 
bring  the  truth  home  to  the  local  taxpayer. 

A  useful  little  volume  on  Statistics,  cdvering  in  concise  form  such 
matters  as  the  gathering  of  material,  the  editing  of  schedules,  schemes 
of  tabulation,  ratios,  averages  and  graphic  representation,  has  been 
prepared  by  Professor  William  B.  Bailey  and  Dr.  John  Cummings 
(A.  C.  McClurg  &  Co.,  pp.  163).  The  book  will  be  of  distinct  value  to 
those  who  desire  an  acquaintance  with  the  elements  of  statistics  but 
who  have  neither  the  time  nor  the  interest  to  study  the  technical  phases 
of  the  subject.  The  material  is  arranged  with  admirable  clearness  and 
is  presented  in  interesting  form. 

Professor  H.  C.  Dale's  The  Ashley-Smith  Exploration  and  Discovery 
of  a  Central  Route  to  the  Pacific,  1822-29  (A.  H.  Clark)  contains  two  long 
letters  and  one  journal  concerning  several  journeys  of  exploration  into 
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the  Colorado  and  Nevada  region  of  the  Rockies  and  from  there  on  to 
California.  Ashley  and  Smith  were  prominent  furtraders  of  St.  Louis 
and  opened  up  for  exploitation  this  middle  region  of  the  mountains. 
The  publication  of  this  new  material  on  the  fur  trade  has  given  occasion 
to  the  editor  to  write  the  best  short  account  of  the  f  urtrading  operations 
centering  in  St.  Louis  that  has  thus  far  appeared.  The  book  is  profusely 
annotated  and  the  whole  editorial  apparatus  is  most  excellent. 

The  Boston  Book  Company  has  recently  issued  a  volume  on  Equity 
in  tto  Rdaiiona  to  the  Ccmman  Law  by  William  W.  Billson  of  the  Minne- 
sota Bar.  The  work  strikes  out  along  new  lines  in  the  endeavor  fax 
demonstrate  that  equity  has  not  been  historically  restricted  to  the 
ameUoration  of  defects  in  the  common  law  but  that  it  has  had  for  its 
province  the  enforcement  of  a  superior  legal  morality.  To  this  end  the 
author  discusses  the  development  of  equity  jurisprudence  both  in  Rome 
and  in  England,  demonstrating  that  there  is  more  similarity  between 
the  two  than  has  conmionly  been  recognized. 

Tort,  Crime  and  Police  in  Mediaeval  Britain  by  J.  W.  Jeudwine 
(London:  Williams  &  Norgate,  1017,  pp.  292)  is  an  analysis  of  the 
subject  based  wholly  upon  the  original  sources.  The  author  has  no 
particular  thesis  to  maintain.  His  purpose  has  been  to  let  the  records 
tell  their  own  story;  and  although  this  policy  has  somewhat  impaired  the 
readability  of  the  book,  it  finds  ample  justification  in  the  trustworthi- 
ness of  the  author's  conclusions.  As  a  convenient  work  of  ready  ref- 
erence on  a  great  many  minor  topics  of  mediaeval  Ekiglish  jurisprudence 
this  book  will  be  of  service. 

A  further  volume  containing  the  collected  essays  and  speeches  of  the 
Hon.  Elihu  Root  has  been  issued  by  the  Harvard  University  Press. 
The  title  of  this  issue  is  The  United  States  and  the  War,  The  Mission  to 
Russia.  The  various  chapters  have  been  edited  by  Robert  Bacon  and 
James  Brown  Scott.  The  larger  part  of  the  volume  is  made  up  of  ad- 
dresses delivered  either  in  the  United  States  or  in  Russia  during  the  year 
1917.  Mr.  Root's  Russian  speeches  are  here  for  the  first  time  made 
available  to  American  readers. 

Under  the  title  of  The  War  Administration  an  illustrated  presentation 
of  the  war  message  delivered  to  Congress  last  April  has  been  issued  by 
the  Walton   Advertising  and   Printing  Company  of  Boston.    The 
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brochure  contains,  in  addition  to  the  war  address,  portraits  of  the 
President,  the  vice  president  and  the  members  of  the  cabinet,  besides 
short  biographical  sketches  of  each. 

The  December  nmnber  of  The  Round  Table,  a  review  of  British  impe- 
rial politics,  contains  articles  on  the  war  written  by  British  residents  in 
all  comers  of  the  empire.  The  effects  of  the  war  upon  India  are  treated 
at  length.    All  the  articles  are  readable  and  free  from  bias. 

The  Century  Company  has  recently  published  An  Introduction  to 
Social  Economy  by  Professor  F.  S.  Chapin  of  Smith  College.  The 
book  contains  a  general  survey  of  social  and  industrial  evolution  with 
stress  upon  the  historical  changes  in  industrial  organization  and  their 
effect  upon  the  life  of  the  people. 
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M,  B.  Hammond.    Am.  Labor  Legis.  Rev.    Mch.,  1918. 

.    The   education   bill.    Alfred    Hopkineon.    Contemp.   Rev.     Feb., 
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Monthly.    Jan.,  1918. 

Sinn  Fein.  Sir  Horace  Plunkett,  Sinn  Fein  and  the  Irish  situation.  John 
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United  States.    Pp.  51 .    N.  Y.,  Am.  Assn.  for  Intemat.  Conciliation. 

E,  N.  E.    Danmarks  Neutralitetshier.    Pp.  154.    Nord.  Forf .  Forlag. 

Ferrer  a,  Oreste,  Causes  and  pretexts  of  the  world  war.  Pp.  2  +  314.  N.  Y., 
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Oxford  Univ.  Press. 
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Verzi^lf  J.  H.  W.  Het  prijsrecht  tegenover  neutralen  in  den  wereldoorlog 
van  1914  en  volgende  jaren.    The  Hague,  M.  Nijhoff. 
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solution.     Ernest  Cawcroft.    World  Court.    Jan.,  1918. 
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International  Organization.  International  organisation:  Constitution  of  a 
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Russia.  Russia  and  the  war  after  the  war.  Charles  Johnston.  No.  Am.  Rev. 
Mch.,  1918. 
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.    The  schools  of  jurisprudence.     Nathan  Isaacs.    Harvard  Law  Rev. 

Jan.,  1918. 

Renvoi  Doctrine.  The  renvoi  doctrine  in  the  conflict  of  laws.  Ernest  G, 
Lorenzen,    Yale  Law  Jour.    Feb.,  1918. 

— — .  The  doctrine  of  the  renvoi  in  Anglo-American  law.  Ernst  Otto 
Schreiber,  Jr.    Harvard  Law  Rev.    Feb.,  1918. 

World  Jurisprudence.  The  law  and  the  facts.  Aubrey  L,  Brooks.  Case  and 
Comment.    Jan.,  1918. 

LOCAL  GOVERNMENT 

Books 

Bureau  of  Municipal  Research.    Report  on  a  survey  of  the  city  government  of 
Indianapolis,  Indiana.    1917.    Pp.568.    N.Y.,  Bureau  of  Municipal  Research. 
Canadian  municipal  statbtics.    Pp.  361.    Toronto,  Wood,  Grundy  &  Co. 
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Chardon,  H.  L 'organisation  de  la  r^publique  nouyelle.  L'organiaation  de  la 
police.    Pp.110.    Paris^ossArd. 

Chicago  Bureau  of  Public  Efficiency.  The  water  works  system  of  the  city  of 
Chicago.    Pp.  207.    Chicago  Bureau  of  Public  Efficiency. 

McBain,  H.  L.  American  city  progress  and  the  law.  Pp.  8  +  209.  Columbia 
Univ.  Press. 

Rocket f  W.  M.  The  complete  guide  for  township  officers;  containing  all  the 
sections  of  the  revised  statutes  of  Ohio  applicable  to  township  afifairs.  16th  ed. 
Pp.  2  +  1213.    Cincinnati,  W.  H.  Anderson  Co. 

Articles 

Assessment  Boards.  Permanent  assessment  boards  to  act  in  street  opening 
and  widening  cases.    A.  L.  Boetwick.    Munic.  Jour.    Aug.  30, 1917. 

California.  Consolidation  problems  in  California.  George  C.  Sikee.  Nat. 
Mun.  Rev.    Mch.,  1918. 

City  Btoiagers.  City  managers  in  conclave  assembled.  H.  O.  Otie.  Nat. 
Mun.  Rev.    Mch.,  1918. 

Municipal  Elections.  The  November  municipal  elections,  1917.  The  Editor. 
Nat.  Mun.  Rev.    Jan.,  1918. 

.    The  socialist  vote  in  the  municipal  elections  of  1917.     Paul  H.  Doug^ 

las.    Nat.  Mun.  Rev.    Mch.,  1918. 

Municipal  Home  Rule.  Municipal  home  rule  in  Missouri,  Michigan,  Texas, 
Nebraska,  and  Oregon.    Proc.  4th  annual  convention  Illinois  Mun.  League. 

Municipal  Organization.    How  our  big  cities  do  things.    Equity.    Jan.,  1918. 

Public  Utilities.  Recent  developments  in  the  public  utility  field  affecting 
franchise  policies  and  municipal  ownership.  Delos  P.  Wilcox.  Nat.  Mun.  Rev. 
Mch.,  1918. 

Representation.  Representation  in  Dayton  and  Ashtabula.  Raymond  Moley. 
Nat.  Mun.  Rev.    Jan.,  1918. 

War  Problems.  American  cities  during  war  times.  Clinton  Rogers  Woodruff. 
Nat.  Mun.  Rev.   Jan.,  1918. 

' .    Municipal  war  work.     Robert  E.  Cushman.    Proc.  111.  Mun.  League, 

1917. 


POLITICAL  THEORY  AND  MISCELLANEOUS 

Books 

AUen^  William  H.,  director.  First  year's  work  of  the  Institute  for  Public 
Service,  November,  1915,  through  December,  1916.  First  annual  report.  Pp.  64. 
N.  Y. 

Barker^  Harry.  Public  utility  rates.  Pp.  xiv-f  387.  N.  Y.,  McGraw-Hill 
Book  Co.,  Inc. 

Bameit,  George  E.,  and  McCabe,  David  A.  Mediation,  investigation  and  ar- 
bitration in  industrial  disputes.    Pp.  viii  +  208.    N.  Y.,  D.  Appleton  A  Co. 

Beer,  George  Louis.  The  English-speaking  peoples.  Pp.  zi-f  322.  N.Y., 
Bdacmillan'. 
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BrandM,0€org,  . Napoleon og Garibaldi.    Pp.381.    Qyldendalaka Forlag. 

Coar,  J.  Firman,    Democracy  and  the  war.    Pp.  0  + 129.    N.  Y.,  Q.  P.  Pat* 
nam's  Sons. 

CoUier,  Needham  C,    Public  senrioe  companies.    St.  Louis,  The  P..  H.  Thomas 
Law  Book  Go. 

ComicMiu,  Max,  ed.    Heinrieh  Ton  Treitsehkes  Briefe.    Dritter  Band, 
ErsterTeil.    Drittes  Bach:  188^1871.    Leipsig.    8.  Hirael. 

Praatr,  Helen.    Women  and  war  work.    Pp.  306.    N.  Y.,  G.  A.  Shaw. 

Jan$9,  F.  R,,  oomp.    Digest  of  workmen's  compensation  laws  in  the  U.  8. 
and  territories,  with  annotations.    N.  Y.,  Workmen's  Gomp.  Publicity  Bur. 

Mmiam,  Lewis,    Principles  governing  the  retirement  of  public  employees. 
Pp.  zxix  +  477.    N.  Y.,  D.  Appleton  &  Go. 

Naiione,  Oilberi  O.    Papal  sovereignty;  the  goyemment  within  our  govern- 
ment.   Pp.  183.    Gindnnati,  Standard  Pub. 

Rhodee,  J.  B,,  Jr.    Worlmien's  c<»npensation.    Pp.  300.    N.  Y.,  Macmillan. 

Rooeeveli,  Theodore.    National  strength  and  international  duty.     Pp.   108. 
Princeton  Univ.  Press. 

Sitberer,  O.    Englische  Staatsm&nner.  Berlin,  XJllstein  &  Go. 

Stepheneon,  O.  Malcolm.    The  political  history  of  the  public  lands,  from  1840 
to  1882;  from  pre-emption  to  homestead.    Pp.  296.    Boston,  Badger. 

Suffimori,  K.    The  principles  of  the  moral  empire.    Hodder  &  Stoughton. 

Waldetein,  Charlee.    Patriotism:  national  and  international.    N.  Y.,  Long- 
mans, Green  &  Go. 

Wkihley,  Charlee.    Political  portraits.    Pp.  327.    N.  Y.,  Macmillan. 

Wickware,  F.  O.,  ed.    American  year  book,  1917.    N.  Y.,  Appleton. 


Ariiclee 

American  Presidency.  The  legend  of  the  American  presidency.  Shane  Leelie 
Dublin  Rev.    Jan.,  1918. 

Assyrian  Dependencies.  Assyrian  government  of  dependencies.  A.  T.  Olm» 
stead.    Am.  Pol.  Sci.  Rev.    Feb.,  1918. 

Cariyle.  The  alleged  Pruasianism  of  Thomas  Garlyle.  Herbert  L,  Stewart. 
Inter.  Jour.  Ethics.    Jan.,  1918. 

Commerce  and  Industry.  Le  contr61e  du  commerce  et  de  Tindustrie  par 
r4tat.    A.  Raffalovieh.    Jour,  des  Econ.    Sept.,  1917. 

Constitutional  Forms  and  the  War.  Krigen  og  foriatningslivet.  Mikael  H. 
Lie.    Samtiden.     No.  9, 1917. 

Diplomats.  The  diplomats  at  the  Author's  Glub.  Unpop.  Rev.  Jan.-Mch., 
1918. 

Eminent  Domain  in  War.  Appropriation  of  private  property  for  public  use 
in  war  times.    Oeorge  A.  King.    Gase  and  Gomment.    Dec,  1917;  Jan.,  1918. 

Employment  Offices.  Work  of  federal,  state,  and  municipal  employment  of- 
fices in  the  United  States  and  of  provincial  employment  offices  in  Ganada.  Mo. 
Rev.  U.  S.  Bureau  Labor  Stat.    Oct.,  1917. 

■    ■    .    Goordination  of  federal,  state,  and  city  systems  of  employment  of- 
fioes.    Henry  R.  Seager.    Am.  Labor  Legis.  Rev.    Mch.,  1918. 
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English  Statesmen.  English  statesmen — as  seen  by  a  German.  Lewis  S. 
Benjamin,    Fort.  Rev.    Feb.,  1918. 

.    Two    distinguished    Gladstonians.     Algernon   Cecil.     Quar.    Rev. 

Jan.,  1918. 

Frederick  the  Great.  La  morale  politique  du  grand  Fr6d6ric.  (Suite.) 
Commandant  Weil,    Rev.  d'Hist.  Dip.    No.  2, 1917. 

Government  Research.  Institute  for  government  research.  W.  F,  WU' 
loughby.    Am.  Pol.  Sci.  Rev.    Feb.,  1918. 

Labor  Legislation.  Review  of  labor  legblation  of  1917.  Am.  Labor  Legis. 
Review.    Sept.,  1917. 

Labor  Problems  and  the  War.  Labor  problems  in  the  United  States  during  the 
war.     Louis  B.Wehle,    Quar.  Jour.  Econ.    Feb.,  1918. 

Literature  and  Politics.  Literature  and  politics.  /.  H,  Morgan,  Nine.  Cent. 
Jan.,  1918. 

.    Goethe  et  la  guerre  actuelle.    Fernand  Baldensperger,    Edda.    No. 

2, 1917. 

.    Shakespearee   stilling  til  demokrati  og  aristokrati,  bed6mt  efter 

bans  vaerker.     Th.  C.  Thors.    Nordlsk  Tidsskrift.    No.  6, 1917. 

Machiavelli.  Litt  om  Niccolo  Machiavellis  skrifter.  HansE,  Kinck,  Edda. 
1916. 

.    Niccolo  Machiavelli  e  Tora  presente.    0.  Conii.    Rivista  d'ltalia. 

31  Luglio,  1917. 

.    Macchiavelli,  Tit  alia  e  la  grande  guerra  presente.     Brrico  de  Marinis, 

Nuovo  Antologia.    1  Agosto,  1917. 

Nationalism.    Nationalism.    Unpop.  Rev.    Jan.-Mch.,  1918. 

Nietzsche.  Nietzsche  og  La  Rochefoucauld.  Hans  Berg,  Edda.  No.  2, 
1917. 

Peace.    Demokratiets  fred.    Johan  Castherg,    Samtiden.    No.  6,  1917. 

Political  Strategy.  Political  strategy.  Andri  CfUradame,  Atlan.  M.  Meh., 
1918. 

Primaries.  Primservalg.  Nicolai  Feilberg,  Gads  Danske  Magasin.  Nov., 
1917. 

Prohibition.  Prohibition  and  the  states.  Fabian  Franklin,  No.  Am.  Rev. 
Feb.,  1918. 

Roman  Client  States.  Rdmische  Klientalstaaten.  /.  Neumann.  Histor- 
ische  Zeitschrif  t.    3  Folge.    Bd.  21 :  H.  1.    1917. 

Socialism.  The  Socialist  menace  to  constitutional  government.  Rome  0. 
Brown.    Am.  Bar.  Assoc.  Jour.    Jan.,  1918. 

.    Marxisme,  materialisme  en  revisionisme.    I.    J,  A,  Eigeman,    De 

Economist.     Jan.,  1918. 

Workmen's  Compensation  Acts.  Workmen's  compensation  legislation  of  1917 
—amending  acts.  L.  D.  Clark.  Mo.  Rev.  U.  S.  Bureau  Labor  Stat.  Nov., 
1917. 

.    Workmen's  compensation  acts  in  the  United  States  (cont.).    Lawyer" 

and  Banker.    Jan.-Feb.,  1918. 

.     Recovery  under  workmen's  compensation  acts  for  injury  abroad. 

Ernest  Angcll.    Harvard  Law  Rev.    Feb.,  1918. 

Zionism.  The  development  of  political  Zionism.  Israel  Cohen.  Fort.  Rev. 
Jan.,  1918. 
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AMERICAN 

CALIFORNDl 

Americanization  of  foreign-bom  women.    Report  on  an  experiment  made  in  Los 

Angeles  in  the  smnmer  of  1917.    State  Commiaeion  on  Immigration  and  Housing. 

Social  Health  Insurance,  California's  need  of.    Social  Insurance  Commission. 

1917.  16  p. 

State  Housing  Manual.  Containing  the  state  tenement  house  act,  state  hotel 
and  lodging  house  act,  state  dwelling  house  act.  1917.  118  p.  Commission  on 
Immigration  and  Housing. 

INDIANA 

Public  Offices.  Special  report.  Information  for  the  public  concerning  the 
examination  and  investigation  of.    1917.    57  p. 

MASSACHUSETTS 

Finance  and  budget  procedure,  Joint  special  committee  on.  Report  on  state 
finances  and  the  budget  submitted  to  the  general  court,  Jan.,  1918.  1918.  85  p. 
House  doc.  no.  1185. 

MICHIGAN 

Manual.    Official  directory  and  legislative    .    .    .    for  the  years  1917  and 

1918.  1021  p. 

Mediation  and  Conciliation,  Board  of.    First  annual  report.    [1916.]    32  p. 

MISSISSIPPI 

State's  Revenue  System  and  Fiscal  Affairs,  Joint  report  of  the  senate  and 
house  committees  appointed  to  consider  the.    1918.    63  p. 

NEW  JERSEY 

Budget  Message  of  Walter  E.  Edge  [governor]  .  .  .  transmitting  to  the 
142d  session  of  the  legislature  recommendations  for  state  expenditures  for  the 
fiscal  year  beginning  Nov.  1,  1918,  and  ending  Oct.  3,  1919.    Jan.  1,  1918.   136  p. 

Health  insurance,  report  on  ...  by  the  New  Jersey  commission  on  old 
age,  insurance  and  pensions.    Everett  Colby,  Chairman.    20  p. 

Message.  First  annual  ...  of  Hon.  Walter  E.  Edge,  governor  of  New 
Jersey.    1918.    32  p. 

Among  otben,  the  following  reoommendationa  are  included;  Civil  service  reform;  extendei  home 
rule  and  local  option:  limit  on  amount  and  use  of  campaign  expenditures;  adoption  of  a  comprehensive 
system  of  health  insurance;  establishment  of  municipal  food  depots;  establishment  of  a  legislative  ref- 
erence bureau. 

NORTH  DAKOTA 

Taxing  Power.  Articles  upon  centralization  of  the  .  .  .  assessment  of 
bank  stocks  .  *  .  income  tax.  By  H.  H.  Steele.  1916.  23  p.  Tax  Com- 
mission, 
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PENNSYLVANIA 

Disabled  Soldiers.  Questionnaire  anticipating  placement  in  Pennsylvania 
industries  of  .  .  .  returned  from  war  service.  1918.  4  p.  4*.  Depart' 
ment  of  Labor  and  Industry, 

Food  Supply.  Address  by  Herbert  C.  Hoover,  United  States  food  administra- 
tor .  .  .  delivered  at  the  food  conference  of  the  committee  on  public  safety. 
Philadelphia,  Sept.  29,  1917.    8  p.    Department  of  Food  Supply, 

Manual.    Smull's  legislative  handbook  and    .    .    .    1917.    1256  p. 

PHILIPPINE   I8LAND8 

Public  Documents.  Price  list  of  .  .  .  for  sale  by  Bureau  of  Printing 
Manila.    1917.    15  p. 

TEXAS 

Charges  against  Governor  James  E.  Ferguson.  Proceedings  .  .  together 
with  findings  of  committee  and  action  of  house.    1917.    548  p. 

VIRGINIA 

Economy  and  Efficiency,  Report  of  commission  on.    1918.    67  p. 

UNITED   STATES 

Address  of  President  Wilson  to  the  Congress  of  the  United  States,  January  8, 
1918.    House  doc.  no.  765.    65th  Cong.    2dsess.    7  p. 

Address  of  the  President  of  the  United  States  delivered  at  a  joint  session  of  the 
two  Houses  of  Congress,  January  4,  1918.  House  doc.  no.  764.  65th  Cong. 
2d  sess.    5  p. 

Antitrust  Act.  To  amend  Clayton  antitrust  act.  Hearings  before  the 
committee  on  the  judiciary,  H.  of  R.,  65th  Cong.  2d  sess.,  on  H.  J.  Res.  166. 
December  6,  1917.    17  p. 

British  Industrial  E]^rience  during  the  war.  Senate  doc.  no.  114.  65th 
Cong.    1st  sess.    1918.    2  vols.    1222  p. 

China,  United  States  Court  for.  Hearings  before  the  committee  on  foreign 
affairs,  H.  of  R.,  65th  Cong.  1st  sess.,  on  H.  R.  4281.  Sept.  27,  28,  and  Oct.  1, 
1917.    57  p. 

China  and  Japan.  Agreement  effected  by  exchange  of  notes  between  the 
United  States  and  Japan.  Mutual  interest  relating  to  the  Republic  of  China. 
Signed  Nov.  2, 1917.    (1917.)    Treaty  series  No.  630.    4  p. 

Circulars  of  the  Department  of  Conmierce  in  effect  July  1,  1917.  Office  of 
the  Secretary,    184  p. 

A  oompilatioD  of  256  dreulan  of  the  Department  of  Commeroe. 

Conservation  and  Regulation  in  the  United  States  during  the  world  war.  An 
outline  for  a  course  of  lectures  to  be  given  in  higher  educational  institutions 
prepared  for  the  U.  S.  Food  Administration  by  Charles  R.  Van  Hise.  Gov.  Pr. 
Off.     1917.    63  p. 

Consular  Service.  Information  regarding  appointments  and  promotions  in 
the  consular  service  of  the  United  States.     (1918.)    19  p. 

Council  of  National  Defense.  First  Annual  Report.  Senate  doc.  no.  156. 
65th  Cong.    2d  sess.     (1918.)    130  p. 
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Efficiency,  Report  of  the  United  States  Bureau  of.  House  doc.  no.  901.  65Ui 
Cong.    2dsess.    1918.    17  p. 

Siglit-Hour  Commission,  Report  of  the.  House  doc.  no.  690.  G5th  Cong. 
2d  sess.    (1918.)    503  p. 

Employees'  Compensation  Commission,  First  Annual  Report  of  the  United 
States.    House  doc.  no.  583.    65th  Cong.  2d  Sess.    49  p. 

Fann  Loan  Board,  First  Annual  Report  of  the  Federal.  House  doc.  no.  714. 
65th  Cong.    2d  sess.    (1918.)    31  p. 

Federal  Trade  Commission,  Rules  of  practice  before  the.  Adopted  June  17, 
1915.    (1917.)    8  p. 

Fitzgerald,  Hon.  John  J.  Proceedings  in  the  H.  of  R.  on  the  occasion  of  the 
retirement  of  ...  as  chairman  of  the  committee  on  appropriations  and  his 
resignation  from  the  house.  House  doc.  no.  805.  65th  Cong.  2d  sess.  Dec. 
14  and  17,  1917.    (1918.)    30  p. 

Food  and  Fuel  Administration.  Messages  from  the  President  of  the  United 
States  transmitting  reports  of  .  .  .  for  the  3rear  1917.  (1918.)  House  doc. 
no.  837.    65th  Cong.    2d  sess.    182  p. 

— .  Food  Merchants.  A  campaign  to  win  the  voluntary  support  of 
retailers  and  wholesalers.     U,  S,  Food  Administration,    1917.    7  p. 

.    Food  Saving  facts  compiled  for  the  use  of  clergymen  cooperating  with 

the  U.  S.  Food  Administration.  .  .  .  Bulletin  for  the  Clergy.  Vol.  1,  no. 
1.    Nov.,  1917.     United  States  Food  Administration, 

.    Further  conservation  of  foodstuffs  and  feeds.    Report    from    the 

committee  on  agriculture.  House  report  no.  337.  65th  Cong.  2d  sess.  1918. 
3  p. 

.    Shortage  of  sugar  and  coal.    Hearings  before  a  subcommittee   of 

the  committee  on  manufactures.  Senate,  65th  Cong.  2d  sess.,  pursuant  to 
S.  Res.  163.    Dec,  1917.    Pt.  1,  351  p.    Pt.  2,  548  p.     (1918.) 

A  resolution  direotios  the  committee  on  mAnufactures  to  inveetigate  the  cauaes  of  the  ahmtace  of  coal 
and  sugar. 

.    The  production,  distribution  and  food  value  of  milk.     A  report  to 


Herbert  C.  Hoover,  United  States  Food  Administrator,  by  the  Milk  Committee. 
(1918.)    41  p. 

Franchises  granted  by  the  Executive  Council  of  Porto  Rico.  Senate  doc.  no. 
128.    65th  Cong.    2d  sess.    1918.    136  p. 

Immigration  Laws.  (Act  of  Feb.  5,  1917.)  Rules  of  May  1,  1917.  (Second 
Edition,  Nov.,  1917.)     Bureau  of  Immigration.    1917.    97  p. 

Labor,  Decisions  of  courts  affecting:  1916.  Sept.,  1917.  Bureau  of  Labor 
Statistics.    Whole  no.  224.    358  p. 

.    Boy  Power.     Official  Bulletin  of  the  United  States  Boys'  Working 

Reserve.    Vol.1.    No.  1.    Nov.  15,  1917.    8  p.    Department  of  Labor. 

.    Public  Service  Reserve,  Organized  labor  and  the  United  States. 

(1918.)    4  p.    16^ 

La  FoUette,  Senator  Robert  M.  Hearings  before  a  subcommittee  of  the 
committee  on  privileges  and  elections,  U.  S.  Senate,  65th  Cong.  1st  sess.,  on 
the  resolution  from  the  Minnesota  commission  of  public  safety  petitioning  for 
proceedings  looking  to  the  expulsion  of  Senator    ...    on  account  of  a  speech 
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deliTered  before  the  nonpartiBan  league,  at  St.  Paul,  Minn.,  on  Sept.  20,  1017* 
Parti.     1917.    27  p. 

Panama  Canal,  Treaties  and  Acts  of  Congress  relating  to.  1917.  zxxviii, 
180  p. 

Peace  Jubilee  and  National  Memorial  Celebration,  General  report  of  the. 
(National  Memorial  Reimion).  House  doc.  no.  754.  G5thCong.  2d  sees.  (1918.) 
37  p. 

Prussian  System,  The.  By  F.  C.  Walcott.  U.S.  Pood  Administraiion.  (1917.) 
7  p. 

Railroads,  Goyemment  control.  Copy  of  a  proclamation  by  the  President  of 
the  United  States  of  America  proclaimed  on  December  26, 1917,  relative  to  govern- 
ment control  of  the  railroads  together  with  an  explanatory  statement  in  relation 
thereto.    Senate  doc.  no.  159.    65th  Cong.    2d  sees.     (1918.)    7  p. 

.    Hearings  before  the  committee  on  interstate  and  foreign  commerce 

of  the  H.  of  R.  65th  Cong.  2d  sess.,  on  H.  R.  8172.    Jan.  8-29,  1918.    950  p. 

.    Report  of  the  committee  on  interstate  and  foreign  conmierce.    House 

report  no.  294.    65th  Cong.    2d  sess.    1918.    Pt.  1,  6  p.    Pt.  2,  6  p. 
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THE  CONFLICT  OVER  COORDINATION 

JAMES  MILLER  LEAKE 
Allegheny  College 

Any  attempt  impartially  to  analyze  the  issues  involved  in  the 
controversy  between  President  Wilson  and  Senator  Chamberlain, 
which  culminated  in  a  victory  for  the  former  in  the  passage  of 
the  Overman  bill,  will  meet  with  serious  difficulties.  An  error, 
too  conunon  to  much  current  journalism,  and  not  entirely  ab- 
sent from  the  more  technical  and  highly  specialized  articles  when 
they  deal  with  political  subjects,  is  that  of  attributing  a  certain 
result  to  one  factor  when  it  is  brought  about  by  a  plexus  of 
causes.  Most  important  political  controversies,  especially  those 
of  national  import,  involve  numerous  currents  of  cause  and 
effect,  which,  to  be  understood  clearly  and  appraised  impar- 
tially, demand  of  the  conscientious  publicist  careful  consideration 
in  their  true  relationship.  Because  the  fight  over  coordination 
involved  many  prominent  men,  much  diversity  of  opinion,  issues 
both  national  and  international,  and — though  indirectly — the 
question  of  universal  military  service,  its  treatment  in  an  ade- 
quate manner  is  by  no  means  easy. 

What  is  meant  by  coordination?  The  noim  is  defined  in  the 
Century  dictionary  as  **  the  act  of  arranging  in  due  order  or  proper 
relation,  or  in  a  system;  the  state  of  being  so  ordered.''  The 
verb  ''to  coordinate"  is  defined:  "to  place,  arrange,  or  set  in 
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due  order  or  proper  relative  position;  bring  into  harmony  or 
proper  connection  and  arrangement."  The  meaning  of  coor- 
dination as  applied  to  the  problem  of  putting  the  executive  ma- 
chinery of  the  government  on  the  best  possible  war  footing  is  the 
making  of  necessary  shifts  or  changes  so  as  to  produce  the 
maximum  of  efficiency  with  the  minimum  of  friction,  while  at 
the  same  time  preserving  as  far  as  possible  the  spirit  of  re- 
publican institutions.  For  the  executive  departments  and 
agencies  of  government  properly  to  fimction,  coordination  is 
necessary.  To  function  perfectly — and  this  no  governmental 
machinery,  executive,  l^islative,  or  judicial  can  ever  do — ^there 
must  be  perfect  coordination.  The  larger  the  problems  of  gov- 
ernment, the  greater  the  amount  of  business  handled,  the  more 
abnormal  the  conditions  under  which  the  governmental  ma- 
chinery operates,  the  more  difficult  the  matter  of  coordination 
becomes.  The  degree  of  smoothness  with  which  the  govern- 
mental machinery  operates  is  measiu'ed  by  the  amount  of  co- 
ordination between  the  executive,  legislative  and  judicial  branches. 
The  degree  of  smoothness  with  which  the  executive  branch  of 
the  government  fxmctions  is  measured  by  the  amount  of  co- 
ordination of  its  various  departments  and  agencies. 

The  entrance  of  the  United  States  into  the  world  war  threw  a 
heavy  load  upon  the  executive.  Not  only  were  the  regular 
departments  heavily  burdened,  but  new  agencies  were  created 
and  new  parts  added  to  the  executive  machinery.  To  meet  the 
strain  thrown  upon  the  regular  executive  departments  by  war 
conditions;  to  secure  cooperation  between  the  various  executive 
agencies,  new  and  old;  to  increase  speed  and  efficiency  without 
engendering  unnecessary  friction — these  things  called  for  execu- 
tive coordination.  What  had  happened  in  the  executive  branch 
of  the  government  is  analogous  to  what  we  see  in  a  motor. 
When  the  cylinders  are  properly  timed  so  that  each  fires  in 
proper  relationship  to  the  others  the  motor  runs  smoothly  and, 
all  other  things  being  equal,  attains  its  maximum  of  efficiency. 
This  we  ordinarily  speak  of  as  '*  smoothness''  in  the  motor's  opera- 
tion. The  entrance  of  America  into  the  war  has  affected  our 
executive  machinery  very  much  as  the  climb  up  a  long  and  steep 
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hill  would  affect  a  motor  car.  It  has  displayed  weaknesses,  lack 
of  coordination,  and  friction,  not  so  appar^it  under  normal  con- 
ditions, just  as  the  stress  of  hill-climbing  would  indicate  any 
slight  imperfection  or  lack  of  smoothness  in  the  motor  not  so 
apparent  on  a  level  road. 

An  organ  for  securing  executive  cooperation  and  codrdination 
had  indeed  been  provided  in  the  coimcil  of  national  defense, 
created  by  the  National  Defense  Act  of  1916.  Moreover  this 
coimcil,  made  up  of  the  heads  of  executive  departments,  was 
clearly  linked  to  the  previously  existing  organs  of  government, 
although  some  important  departments  were  omitted.  But 
while  much  had  been  accomplished  through  the  agencies  of  this 
coimcil,  the  elaborate  organization  of  boards  and  committees 
had  not  furnished  the  most  efficient  machinery;  and  the  very 
number  of  these  agencies  had  further  complicated  the  problem 
of  adjustment,  not  only  between  themselves  but  also  between 
the  new  bodies  and  the  older  official  authorities. 

The  importance  of  codrdination  had  been  already  impressed 
on  the  administration  and  much  work  had  been  done  along  this 
line  in  a  quiet  and  unobtrusive  way  before  a  series  of  violent 
attacks  on  the  war  department,  and  on  Mr.  Baker,  the  secre- 
tary of  war,  made  coordination  the  subject  of  bitter  controversy. 
The  attacks  did  not  create  the  movement  for  codrdination. 
They  did,  however,  serve  to  focus  public  attention  upon  the 
problem.  Not  whether  there  should  be  coordination  of  the 
various  executive  departments  and  agencies  for  greater  efficiency 
in  the  conduct  of  the  war,  but  the  method  by  which  such  co- 
ordination could  best  be  secured,  became  the  important  question. 
This  question  of  method  has  been  decided,  the  writer  believes  in 
the  wisest  possible  manner,  by  the  passage  of  the  administration 
measure — the  Overman  bill.  The  conffict  over  this  measure 
involved  a  battle  royal  between  the  administration  and  its 
critics  and  opponents.  Should  Congress  give  the  President  the 
blanket  authority  to  coordinate  or  should  it  attempt  to  force  on 
him  a  program  other  than  his  own? 

It  is  only  fair  to  Congress,  and  especially  is  this  true  of  the 
house  of  representatives,  to  state  what  seems  an  easily  demon- 
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strable  fact,  that  by  far  the  larger  part  of  the  sixty-fifth  Congress 
has  shown  all  along  a  determination  to  put  patriotism  above 
political  partisanship.  This  is  true  both  of  Democrats  and  Re- 
publicans. In  the  main  the  opposition  to  the  presidential  plan 
for  coordination  has  been  negligible  in  the  house,  only  two  mem- 
bers voting  against  the  Overman  bill  on  its  passage.  The  same 
is  true  of  the  senate,  but  to  a  lesser  d^ree,  for  there  the  chief 
opposition  to  the  Overman  bill,  most  of  the  intemperate  and 
ill-timed  criticism  of«  the  President,  and  most  of  the  exaggerated 
charges  against  the  secretary  of  war  and  his  department,  origi- 
nated and  were  aired.  There,  too,  most  of  the  support  of  the 
war  cabinet  bill  was  found.  Yet  it  was  in  a  relatively  small 
group  of  senators  that  this  opposition  to  the  President  and  his 
plan  of  coordination  centered;  for  when  it  came  to  a  vote  on  the 
Overman  bill  only  thirteen  senators  dared  to  vote  against  the 
measure. 

If  it  be  true  that  there  was  practically  no  debate  as  to  the 
desirability  of  coordination;  if  the  only  important  question  was 
concerning  the  method  by  which  the  increased  efficiency  could 
be  best  obtained,  why  was  it  that  the  legislation  so  necessary 
to  that  end  was  delayed  for  months  while  senators,  who  pro- 
fessed to  desire  above  all  things  a  speeding  up  of  the  war,  de- 
bated as  between  two  methods  of  coordination,  one  possible 
and  expedient,  the  other  impossible  and  inexpedient?  The 
answer  to  this  question  is  difficult,  for  the  opposition  to  the 
Overman  bill,  in  the  senate  and  outside,  contained  many  ele- 
ments, acting  from  various  motives  and  viewing  the  problem 
from  many  different  angles.  The  real  question,  then,  is  not  so 
much  one  concerning  the  merits  of  the  Overman  and  Chamber- 
lain war  cabinet  bills,  but  an  analysis  of  the  opposition,  to  the 
end  of  finding  out  as  far  as  possible  who  opposed  the  Overman 
bill  and  why. 

As  between  the  Overman  and  Chamberlain  bills  there  should 
have  been  no  great  difficulty  in  choosing.  Each  attempted  to 
attain  greater  efficiency  through  coordination;  the  Overman 
bill,  by  granting  the  President  authority  to  reorganize  the 
executive  departments  and  agencies  to  secure  cooperation  and 
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eliminate  friction;  the  Chamberlain  bill,  by  granting  those  pow- 
ers, which  the  Overman  bill  allows  the  President,  to  a  war 
cabinet  ''of  three  distinguished  citizens  of  demonstrated  execu- 
tive ability."  The  Overman  bill  made  use  of  the  President,  a 
constitutional  officer  whose  powers  are  marked  out  by  the  Con- 
stitution; the  Chamberlain  bill  proposed  a  directory,  a  new  and 
untried  instrument  of  doubtful  constitutionality.  The  war 
cabinet  biU  was  complicated  and  the  Overman  bill  simple;  yet 
the  great  difference  between  them  was  the  fact  that  the  Overman 
bill,  while  granting  no  new  constitutional  powers  to  the  Presi- 
dent, gave  him  considerable  latitude  in  the  use  of  his  constitu- 
tional authority;  and  the  war  cabinet  proposal  would  have  in- 
troduced into  the  executive  an  entirely  new  body,  vested  with 
extraordinary  powers. 

The  Overman  bill  was  entitled  ''A  bill  authorizing  the  Presi- 
dent to  coordinate  and  consolidate  the  executive  bureaus,  agen- 
cies, officers,  and  for  other  purposes,  in  the  interest  of  economy 
and  the  more  effective  administration  of  the  Government." 
It  provided  that,  during  the  war,  the  President  shall  have  power 
"to  make  such  redistribution  of  fimctions  among  executive 
agencies  as  he  may  deem  necessary,  including  any  functions, 
duties  and  powers  hitherto  by  law  conferred  upon  any  executive 
department,  commission,  biu*eau,  agency,  office  or  officer  in 
such  manner  as  in  his  judgment  shall  seem  best  fitted  to  carry 
out  the  purposes  of  this  act,  and  to  this  end  is  authorized  to 
make  such  regulations  and  to  issue  such  orders  as  he  may  deem 
necessary;  provided,  that  this  act  shall  remain  in  force  during 
the  continuance  of  the  present  war  and  for  one  year  after  the 
termination  of  the  war."* 

The  bill  further  provided  that  "in  carrying  out  the  purposes  of 
this  act  the  President  is  authorized,  in  such  maimer  as  he  may 
deem  most  appropriate,  to  coordinate  or  consolidate  any  execu- 
tive commissions,  bureaus,  agencies,  offices  or  officers  to  transfer 

^  The  only  amendment  accepted  by  the  administration  leaden,  that  proposed 
by  Senator  Jones  of  Washington,  a  supporter  of  the  Overman  bill,  limits  the 
effect  of  the  reorganizations  made  under  the  bill  to  six  months  instead  of  one 
year  after  the  war. 
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any  duties  or  powers  from  one  existing  department  to  another, 
to  transfer  the  personnel  thereof  or  any  part  of  it,  either  by 
detail  or  assignment,  together  witiii  the  whole  or  any  part  of  the 
records  and  public  property  belonging  thereto,  and  to  employ 
by  executive  order  any  additional  agisncy  or  agencies  and  to 
vest  therein  the  performance  of  such  functions  as  he  may  deem 
appropriate.'' 

''That  for  the  purpose  of  carrying  out  the  provisions  of  this 
act,  any  mone3rs  heretofore  and  hereafter  appropriated  for  the 
use  of  any  executive  department,  commission,  btireau,  agency, 
office  or  officer  shall  be  available  for  the  purposes  for  which  it 
was  appointed,  under  the  direction  of  such  other  agency  as 
may  be  directed  by  the  President  hereimder  to  perform  and 
execute  said  function." 

These  were  the  main  provisions  of  the  Overman  bill,  as  intro- 
duced into  Congress  with  the  approval  of  the  administration. 

After  providing  for  the  appointment  ''of  three  distinguished 
citizens  of  demonstrated  executive  ability,"  the  war  cabinet  bill 
proposed  to  give  them  certain  powers,  among  which  the  follow- 
ing seem  to  be  the  more  important : 

("To  supervise,  coordinate,  direct  and  control  the  functions  and 
activities  of  all  executive  departments,  officials  and  agencies 
of  the  Government^  in  so  far  as,  in  the  judgment  of  the  War 
Cabinet,  it  may  be  necessary  or  advisable  so  to  do  for  the  effectual 
conduct  and  vigorous  prosecution  of  the  existing  war." 

f'To  consider  and  determine  upon  its  own  motion  or  upon  sub- 
mission to  it,  subject  to  review  by  the  President,  all  differences 
and  questions  relating  to  the  conduct  and  prosecution  of  the 
war  that  may  arise  between  any  such  departments,  officials  or 
agencies  of  the  Government." 

(^'To  require  information  and  utilize  the  services  of  any  or  all 
executive  departments  and  executive  officers  or  agents}  of  the 
United  States  and  of  the  several  States  and  Territories  and  the 
District  of  Columbia  whenever  necessary  or  helpful  in  the  proper 
performance  of  the  duties  of  said  War  Cabinet." 

"In  the  exercise  of  the  jurisdiction  and  authority  hereby 
conferred,  to  make,  subject  to  the  review  by  the  President,  the 
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necessary  orders  to  any  such  department,  bureau,  official  or 
agency  of  the  Goveminent  and  such  decisions  as  the  matters 
under  consideration  may  require  or  warrant." 

^'That  the  Secretary  of  War  and  the  Secretary  of  the  Navy, 
respectively,  shall  assign  to  duty  with  the  War  Cabinet  such 
commissioned  officers  as  the  War  Cabinet  may  request,  and 
said  War  Cabinet  shall  employ  all  clerical  and  other  employees 
required  for  services  with  it,  and  in  addition  to  the  officers 
assigned  thereto  as  herein  provided,  the  President  may  appoint 
for  duty  with  said  War  Cabinet  such  officers  as  the  War  Cabinet 
may  determine  to  be  necessary,  who  shall  receive  until  other- 
wise prescribed  by  law  such  compensation  as  the  War  Cabinet 
shall  deem  just  and  reasonable.'^ 

In  an  analysis  of  the  war  cabinet  bill,  published  in  the  New 
York  World  J  Roger  Foster  has  written  as  follows: 

''But  the  War  Cabinet  Bill  gives  them  [the  war  cabinet] 
powers  which  are  still  greater  [than  those  granted  the  President 
in  the  Overman  bill],  more  extraordinary  and  dangerous.  It 
grants  the  War  Cabinet  the  power  to  assign  to  such  duty  as  it 
may  determine  any  commissioned  officers  of  the  country.  It  may 
recall  a  General  from  France  and  substitute  another.  Such  a 
power  is  one  of  the  most  ordinary  and  imdisputable  powers 
vested  in  the  Commander  in  Chief  of  any  army.  To  take  it 
away  from  the  President  would  be  unconstitutional.  The  same 
bill  authorizes  the  War  Cabinet  to  command  the  officers  of  the 
different  States,  State  Governors,  and,  if  the  language  is  not 
narrowed  by  judicial  consideration,  even  State  Judges.  There 
is  nothing  in  the  Constitution  authorizing  such  power  to  be  given 
by  Congress  to  any  Federal  officer,  although  the  power  of  the 
President  as  Commander  in  Chief  might  in  case  of  emergency 
include  it." 

''Finally,  and  this  is  the  real  object  of  stripping  the  President 
of  his  powers  as  Commander  in  Chief,  the  bill  authorizes  the  War 
Cabinet  to  employ  an  unlimited  number  of  clerical  and  other 
employees,  to  have  assigned  to  service  under  such  Cabinet  any 
officers  whom  the  War  Cabinet  may  select,  and  the  War  Cabinet 
is  authorized  to  pay  them  whatever  compensation  it  may  deem 
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just  and  reasonable.  Coalitions  and  directories  have  alwajrs 
been  convenient  instruments  for  political  corruption.  Such  a 
division  of  unlimited  spoils  among  the  henchmen  of  the  three 
distinguished  citizens  of  demonstrated  executive  abiUty  whom 
it  is  sought  to  force  into  office  may  well  incite  the  enthusiasm 
of  Congressmen,  but  when  the  object  is  revealed  it  is  not  likely 
to  be  stomached  by  the  American  people." 

Certain  it  is  that  the  war  cabinet  plan  would  have  led  into  new 
and  untried  paths,  and  because  of  its  doubtful  constitutionality, 
it  is  impossible  to  see  that  it  would  simplify  matters  or  make  for 
increased  executive  efficiency.  Even  were  it  to  do  all  that  its 
advocates  claimed  for  it,  grave  difficulties  of  interpretation  and 
judicial  construction  would  undoubtedly  arise;  and  in  the 
writer's  opinion  instead  of  simplifying  matters  it  would  open  an 
endless  field  for  partisan  politics,  friction,  and  misunderstand- 
ing. Instead  of  cutting  red  tape,  chances  for  additional  trouble 
would  have  been  greatly  increased  by  the  passage  of  such  an 
experiment. 

Had  there  been  no  other  objections  to  the  war  cabinet,  how- 
ever, the  sincere  and  determined  hostility  of  the  President  to 
any  such  proposal  constituted  an  insurmountable  obstacle. 
The  impossible  method  of  coordination,  then,  was  embodied  in 
the  Chamberlain  war  cabinet  proposal — impossible  because 
from  the  outset  Mr.  Wilson  declared  himself  as  unalterably 
opposed  to  it.  If  such  a  "super  cabinet"  could  have  worked  in 
any  circumstances,  a  matter  of  extreme  doubt,  it  could  only 
have  worked  through  the  President.  President  Wilson  did  not 
want  the  war  cabinet  and  he  very  frankly  and  firmly  said  so. 
Even  if  the  measure  could  have  mustered  the  necessary  two- 
thirds  vote  in  each  house  to  pass  it  over  the  presidential  veto — 
a  thing  it  had  not  the  slightest  chance  of  doing — nothing  could 
have  forced  the  President  to  use  the  war  cabinet  or  delegate  to  it 
any  of  his  constitutional  powers.  The  President  is  given  certain 
definite  powers  by  the  Constitution;  no  war  cabinet  established 
by  statute  could  exercise  any  executive  powers  belonging  to  him 
without  his  consent.  A  war  cabinet  ''of  three  distinguished  citi- 
zens of  demonstrated  ability"  could  function  only  through  the 
President — could  act  only  on  his  initiative. 
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The  writer  believes  that  this  war  cabinet  proposal  was  really 
a  '^  vicious  and  unconstitutional"  measure,  aimed  at  deposing 
the  President  from  his  constitutional  position  as  ''Commander 
in  Chief  of  the  Army  and  Navy  of  the  United  States  and  of  the 
miUtia  of  the  several  States  when  called  into  the  actual  service 
of  the  United  States."  Many  of  the  sponsors  of  this  measure, 
or  of  the  opponents  of  the  Overman  bill,  or  both,  had  shown  them- 
selves on  more  than  one  occasion  as  opposed  to  the  President 
and  his  policies.  Of  the  Democrats  who  opposed  the  presidential 
plan  of  coordination,  several  have  been  consistently  anti- Wilson. 
Senator  Chamberlain  of  Oregon,  a  Democrat  from  a  Republican 
state,  has  been  opposed  to  the  Wilson  policies  or  out  of  active 
sympathy  with  them  during  most  of  Mr.  Wilson's  years  in  the 
White  House.  Hitchcock  of  Nebraska,  Reed  of  Missouri, 
Hardwick  and  Smith  of  Georgia,  Underwood  of  Alabama,  Gore 
of  Oklahoma,  and  Vardaman  of  Mississippi  have  either  deserted, 
or  refused  actively  to  support,  the  administration  on  a  number 
of  important  occasions.  Among  the  Republicans  who  sup- 
ported the  war  cabinet  proposal,  or  who  voted  against  the 
Overman  bill,  or  to  amend  it  in  such  a  way  as  to  render  it 
distasteful  to  the  President,  are  those  who  have  been  most 
consistently,  if  not  always  most  intelligently,  opposed  to  the 
administration. 

Even  could  its  supporters  have  induced  the  President  to  accept 
the  war  cabinet  bill,  even  should  the  Supreme  Court  have  up- 
held its  constitutionality,  the  measure,  viewed  in  the  light  of 
history  and  experience,  would  have  been  of  doubtful  expediency. 
Our  experience  in  the  American  Revolution  impressed  indelibly 
upon  the  minds  of  those  who  lived  "during  the  days  that  tried 
men's  souls"  the  futility  of  trying  to  wage  war  effectively  with- 
out centralized  executive  power.  The  struggle  for  independence 
was  all  but  lost  because  of  no  unified  executive  authority  and  the 
continual  meddling  of  the  Continental  Congress  with  military 
operations.  Washington  and  the  other  framers  of  our  Consti- 
tution knew  what  they  were  doing  when  they  wrote  into  that 
docimient  the  provision  whereby  in  future  wars  the  army  and 
navy  should  be  commanded,  not  by  a  war  cabinet  '*of  three 
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distinguished  citizens  of  demonstrated  executive  ability/'  but 
by  the  President  of  the  United  States. 

The  reason  why  the  federal  Constitution  contained  such  a 
provision  was  undoubtedly  to  prevent  Congress  from  enacting 
such  legislation  as  the  Chamberlain  war  cabinet  bill.  Its 
framers  took  pains,  if  we  can  believe  one  of  them,  Alexander 
Hamilton,  who  had  served  in  the  Continental  Army  and  knew 
something  of  the  Conway  Cabal  and  the  bitter  hours  at  Vall^ 
Forge,  to  make  such  a  war  council  or  super  cabinet  impossible 
under  the  Constitution.  In  the  seventy-fourth  paper  of  the 
Federdliatj  Hamilton  explains  very  clearly  the  reason  why  the 
President  was  made  Commander  in  Chief.*  To  Hamilton's  tes- 
timony may  be  added  the  opinion  of  Justice  Story,  an  eminent 
commentator  on  the  Constitution.  He  emphasizes  the  impor- 
tance of  centralized  executive  authority  in  military  matters,  and 
points  out  conclusively  the  wisdom  of  vesting  the  command  of 
the  army  and  navy  in  the  President  of  the  United  States.*    In 

s  "The  President  of  the  United  States  is  the  'Commander-in-Chief  of  the 
Army  and  Navy  of  the  United  States  and  of  the  militia  of  the  several  States  when 
called  into  the  a9tive  service  of  the  United  States.'  The  propriety  of  this  pro- 
vision is  so  evident  in  itself  and  it  is  at  the  same  time  so  consonant  to  the  prec- 
edents of  the  State  constitutions  in  general  that  little  need  be  said  to  explain 
or  enforce  it.  Even  those  of  them  which  have  in  other  respects  coupled  the 
Chief  Magistrate  with  a  council  have  for  the  most  part  concentrated  the  mili- 
tary authority  in  him  alone.  Of  all  the  cares  or  concerns  of  government,  the 
direction  of  war  most  peculiarly  demands  those  qualities  which  distinguish  the 
exercjse  of  power  by  a  single  hand.  The  direction  of  war  implies  the  direction  of 
common  strength,  and  the  power  of  direi^ting  and  employing  the  common  strength 
forms  a  usual  and  essential  part  in  the  definition  of  the  executive  authority." 
The  Federaliatf  Paper  74. 

'  "Of  all  the  ojEires  and  concerns  of  government,  the  direction  of  war  most 
peculiarly  demands  those  qualities  which  distinguish  the  exercise  of  power  by  a 
single  hand.  Unity  of  plan,  promptitude,  activity  and  decision  are  indispen- 
sable to  success,  and  these  can  scarcely  exist  except  when  a  single  magistrate  is 
entrusted  exclusively  with  the  power.  Even  the  coupling  of  the  authority  of 
an  executive  council  with  him  in  the  exercise  of  such  powers  enfeebles  the  syB- 
tem,  divides  the  responsibility  and  not  infrequently  defeats  every  energetic 
measure.  Timidity,  indecision,  obstinacy  and  pride  of  opinion  must  mingle 
in  all  such  councils  and  infuse  a  torpor  and  sluggishness  destructive  of  all  mili- 
tary operations.  Indeed,  there  would  seem  to  be  little  reason  to  enforce  the 
propriety  of  giving  this  power  to  the  Executive  Department  (whatever  may  be 
its  actual  organisation),  since  it  is  in  exact  coincidence  with  the  provisions  of 
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Ex  parte  Mil%an,  a  leading  case,  the  Supreme  Co\u*t  draws  a 
most  careful  distinction  between  the  congressional  and  presi- 
dential powers  in  military  matters.^  There  can  be  no  doubt 
that  guided  by  the  experiences  of  the  American  Revolution,  the 
framers  of  the  Constitution  provided  that  the  command  of  the 
forces  of  the  United  States  should  be  vested  in  a  single  executive. 

Let  us  turn  from  the  war  cabinet  and  Overman  bills  and 
sketch  as  clearly  as  our  space  permits  the  events  that  led  up  to 
the  passage  of  the  latter.  It  seems  reasonably  certain  that 
much  of  Senator  Chamberlain's  opposition  to  the  President  and 
his  policies  had  its  root  in  the  refusal  of  President  Wilson  and 
Secretary  of  War  Baker  to  take  advantage  of  the  excitement 
caused  by  our  entrance  into  the  war  to  establish  universal  mili- 
tary service  as  a  permanent  policy.  Universal  military  service 
is  a  hobby  of  Senator  Chamberlain.  He  believes  in  it  earnestly 
and  would  like  to  see  it  adopted;  but  he  was  wrong  in  the  method 
by  which  he  wished  to  have  it  adopted.  If  the  American  people, 
considering  the  proposition  on  its  merits,  decide  in  favor  of  uni- 
versal military  service,  well  and  good;  but  it  wo\ild  have  been  a 
great  wrong  to  force  such  a  measure  on  a  people  always  opposed 
to  militarism  by  taking  advantage  of  war  excitement.  Presi- 
dent Wilson  and  Secretary  Baker,  both  far  better  interpreters  of 
public  opinion  than  Mr.  Chamberlain,  refused  to  use  their  in- 
fluence for  universal  service  and  the  Chamberlain  plan  failed. 

Some  time  later  the  creation  of  a  special  war  cabinet  was  pro- 
posed and  a  bill  to  that  end  was  prepared  by  Senator  Chamber- 
lain. Just  who  was  back  of  this  proposal  and  why  would  be  a 
difficult  matter  to  determine.  There  are  persons  in  the  United 
States  who  know  so  little  of  the  nature  of  parliamentary  or 
cabinet  government,  who  understand  so  dimly  the  workings  of 
our  own  system,  that,  seeing  the  Eiu*opean  nations  turning  to 
coalition  cabinets,  they  thought  the  United  States  also  should 

our  State  constitutions,  and  therefore  seems  to  be  universally  deemed  safe  if  not 
vital  to  the  system."  Story,  ComtnerUariea  on  the  Can$titution  of  the  United 
StaieSf  chapter  xxxvii. 

« Ex  parte  Milligan,  4  Wall.  2;  IS  L.  ed.  281. 
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have  a  similar  body.  Coalition  governments  are  usually  sources 
of  weakness  as  well  as  of  strength;  and  the  necessity  for  support 
by  a  parliamentary  majority  has  forced  the  European  countries 
to  turn  to  them  in  crises  not  because  they  want  them,  but  be- 
cause they  cannot  do  without  them.*  Often  in  a  war  cabinet  the 
elements  of  weakness  almost,  if  not  quite,  outweigh  the  elements 
of  strength.  Especially  is  this  true  in  dealing  with  matters  of 
domestic  policy .*  Some  partisan  Republicans  wished  a  coalition, 
because  they  thought  it  impossible  for  the  country  to  be  hon- 
estly or  eflSciently  governed  by  an  administration  wholly  Demo- 
cratic. Some  of  its  advocates  may  have  wished  to  humiliate  the 
President  by  forcing  on  him  a  war  cabinet  which  would  divide 
with  him  his  constitutional  authority. 

Almost  immediately  news  came  from  the  White  House  that 
any  such  measure  would  be  obnoxious  to  the  President,  and 
Secretary  Baker's  open  condemnation  of  the  scheme  apprised 
Senator  Chamberlain  and  his  supporters  of  the  fact  that  their 
proposal  had  incurred  pronounced  executive  disapproval.  How- 
ever, Senator  Chamberlain  continued  in  his  advocacy  of  the 
war  cabinet,  and  in  an  address  before  the  National  Security 
League  in  New  York  on  January  19  he  made  sweeping  charges 
against  the  executive  department  of  the  government.  Indeed, 
it  seems  hard  to  understand  how  an  experienced  public  speaker 
could  have  so  far  forgotten  himself  as  to  indulge  in  such  patent 
exaggerations  and  gross  misstatements.  Urging  the  necessity  of 
a  war  cabinet.  Senator  Chamberlain  declared  that  "the  military 
establishment  of  the  country  had  broken  down  and  had  almost 
stopped  functioning,  because  of  ineflSciency  in  every  bureau  and 
every  department  of  the  government."  For  this  reason  he  pro- 
posed to  introduce  on  the  following  Monday  a  bill  for  the  crea- 
tion of  a  war  cabinet.  President  Wilson,  after  he  had  ascertained 
that  Senator  Chamberlain's  New  York  speech  had  been  cor- 
rectly reported,  issued  a  formal  statement  as  follows : 

*  The  new  British  war  cabinet  of  five  members  replaced,  not  a  single  executive, 
but  an  unwieldy  body  of  twenty-three;  and  clearly  involved  supplanting  the 
former  prime  minister. 

*The  handling  of  the  Irish  question  by  the  British  cabinet  offers  ample 
illustration  of  the  truth  of  this  statement. 
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'^  Senator  Chamberlain's  statement  as  to  the  present  maction 
and  mefifectiveness  of  the  government  is  an  astonishing  and  ab- 
solutely unjustifiable  distortion  of  the  truth.  As  a  matter  of 
fact,  the  War  Department  has  performed  a  task  of  unparalleled 
magnitude  and  difficulty  with  extraordinary  promptness  and 

efficiency My  association  and  constant  conference 

with  the  Secretary  of  War  have  taught  me  to  regard  him  as  one 

of  the  ablest  public  officials  I  have  ever  known To 

add,  as  Senator  Chamberlain  did,  that  there  is  inefficiency  in 
every  department  and  bureau  of  the  government,  is  to  show  such 
ignorance  of  actual  conditions  as  to  make  it  impossible  to  attach 
any  importance  to  his  statement." 

In  the  same  statement  the  President  referred  to  the  investiga- 
tions of  army  affairs  which  Congress  had  been  conducting,  and 
to  the  proposed  war  cabinet  legislation.    He  said: 

*' Nothing  helpful  or  likely  to  speed  or  facilitate  the  war  tasks 
of  the  Government  has  come  out  of  such  criticism  and  investi- 
gation. I  imderstand  that  reorganizations  by  legislation  are 
proposed.  I  have  not  been  consulted  about  them  ai;id  have 
learned  of  them  only  at  second  hand,  but  their  proposal  came 
after  effective  measures  of  reorganization  had  been  thoughtfully 

and  maturely  perfected The  legislative  proposals 

I  have  heard  of  would  involve  long  additional  delays  and  turn 
our  experience  into  lost  motion." 

The  above  statement  was  issued  on  the  evening  of  January  21. 
Earlier  on  the  same  day  Senator  Stone  of  Missouri,  a  Democrat, 
who,  in  the  early  stages  of  the  war,  had  been  an  open  opponent 
of  the  President's  war  policy,  made  an  impassioned  defense  of  the 
administration.  He  attacked  the  Republican  critics  of  the 
President  for  unpatriotic  partisanship,  paying  special  attention  to 
Mr.  Roosevelt,  a  bitter  critic  of  the  President,  whose  recent  ac- 
tivity in  Washington  and  whose  presence  on  the  platform  with 
Senator  Chamberlain  in  New  York  had  made  many  believe  that 
he  was  one  of  the  leaders  in  the  attacks  on  the  war  department. 
Senator  Lodge  of  Massachusetts,  a  Republican,  replied  in  a 
vigorous  speech  in  which  he  maintained  that  the  Republicans 
had  supported  the  President  during  the  war  more  loyally  than 
many  of  his  own  party. 
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On  January  24  Senator  Chamborlain  introduced  his  bill  for  a 
war  cabinet.  It  was  referred  to  the  military  and  naval  com- 
mittees. After  introducing  his  bill  he  made  reply  to  the  Presi- 
dent's statement.  He  failed  absolutely  to  make  good  his  charges 
of  inefficiency  against  ^' every  bureau  and  department  of  the 
government;"  and  the  evidence  that  he  presented  did  not  sus- 
tain his  charges  ^'that  the  military  establishment  of  the  coimtry 
had  broken  down  and  had  almost  stopped  fimctioning."  His 
evidence  did  prove,  what  the  secretary  of  war  was  willing  to 
admit,  that  there  had  been  some  mistakes,  which  were  being  cor- 
rected as  speedily  as  possible,  and  a  few  cases  of  neglect  of  sick 
soldiers  which  were  exceptional  and  for  which  those  respon- 
sible would  be  punished.  The  entire  Chamberlain  speech  was 
unfair  to  the  administration,  and  misleading  to  the  public,  in 
that  it  laid  great  stress  on  the  few  mistakes  of  the  war  depart- 
ment without  giving  it  credit  for  the  vast  and  difficult  tasks  that 
had  been  accomplished.  Senator  Chamberlain  painted  a  very 
dark  picture  of  the  government's  war  work,  because  he  tried  to 
make  the  public  see  the  occasional  mistakes  and  failed  to  show  the 
backgroimd  of  accomplishment  before  which  the  mistakes  were 
insignificant. 

The  President's  reply  to  his  critics,  especially  those  critics 
who  demanded  coordination  through  a  war  cabinet,  was  the 
Overman  bill.  On  February  11  the  President  took  personal 
charge  of  the  movement  for  the  passage  of  this  measure.  The 
bill  brought  forth  much  adverse  criticism  from  senators  who 
had  been  loudest  in  their  claims  that  there  was  lack  of  coordi- 
nation in  the  government  and  poor  business  management  of  the 
war.  Some  of  the  critics  of  the  administration  were  placed  in 
the  position  of  demanding  better  business  management  of  the 
war,  but  of  objecting  to  President  Wilson  being  the  business 
manager.  The  active  fight  begun  by  the  administration  leaders 
for  the  passage  of  the  Overman  bill  sounded  the  death  knell  of 
the  abortive  Chamberlain  war  cabinet  measure. 

On  February  15  Senator  Weeks  of  Massachusetts  took  up  the 
argument  for  the  war  cabinet.  In  a  carefully  prepared  speech 
he  condemned  the  alleged  rifle  and  powder  shortage;  attacked 
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Secretary  Baker  on  the  grounds  of  pacifism,  because  Mr.  Baker 
had  opposed  universal  military  training;  and  urged  the  passage 
of  the  war  cabinet  bill.  The  most  interesting  part  of  this  speech 
sheds  much  light  on  why  those  who  are  in  favor  of  universal 
military  service  as  a  permanent  policy  have  been  so  actively 
opposed  to  Secretary  Baker.  After  a  general  criticism  of  the 
war  department,  Senator  Weeks  said : 

''If  I  were  to  make  a  further  criticism  of  Secretary  Baker  it 
would  relate  to  his  temperamental  relationship  to  war.  Doubt- 
less he  himself  will  admit  that  he  is  a  pacifist  by  natiu^.  For 
example,  he  is  even  now  opposed  to  imiversal  military  training, 
one  of  the  benefits  we  ought  to  get  out  of  the  great  sacrifices  we 
are  making." 

The  real  test  of  the  sentiment  of  the  senate  regarding  the 
Overman  bill  was  not  the  final  vote,  for  only  13  senators  are  re- 
corded as  voting  against  the  measiu^.  It  was  in  attempting  so 
to  amend  the  bill  as  to  make  it  unsatisfactory  to  President  Wilson 
t)iat  those,  who  for  various  reasons  opposed  the  bill,  went  on 
record.  Two  amendments  to  the  Overman  bill,  offered  by 
Senator  Hoke  Smith  of  Georgia,  aimed  to  exempt  the  federal 
reserve  board  and  the  interstate  commerce  commission,  respec- 
tively, from  the  operations  of  the  measure.  The  vote  on  these 
amendments  was  taken  April  27;  and  these  two  votes,  sub- 
stantially the  same,  were  looked  upon  as  the  test  of  senatorial 
support  of  the  administration.  For  the  amendment  exempting 
the  federal  reserve  board,  there  voted  ten  Democrats — Chamber- 
lain, Gore,  Hardwick,  Hitchcock,  King,  Reed,  Smith  of  Georgia, 
Thomas,  Underwood,  and  Vardaman — ^and  twenty-seven  Re- 
publicans— Borah,  Brandegee,  Cummins,  Curtis,  Dillingham, 
France,  Frelinghuysen,  Gallinger,  Gronna,  Hale,  Harding,  John- 
son of  California,  Kellogg,  Knox,  Lenroot,  Lodge,  McCiunber, 
New,  Norris,  Page,  Poindexter,  Sherman,  Smoot,  Sterling, 
Townsend,  Wadsworth,  and  Watson.  The  vote  on  the  other 
Smith  amendment  was  practically  the  same.  Seven  Republic- 
ans— Baird,  Colt,  Jones  of  Washington,  McLean,  McNary, 
Nelson,  and  Warren — voted  with  the  thirty-four  Democrats 
supporting  the  administration  to  defeat  the  first  Smith  amend- 
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ment.  Borah  of  Idaho  joined  these  seven  m  voting  against  the 
other  amendment.  This  test  vote  on  the  first  Smith  amend- 
ment marks  the  high  tide  of  senatorial  opposition  to  the  President. 
When  one  contrasts  the  attitude  of  the  house  toward  the  ad- 
ministration during  the  present  year  with  that  of  the  senate 
during  the  same  period,  one  is  forced  to  the  conclusion  that  the 
house  of  representatives  is  more  truly  representing  the  Ameri- 
can people;  and  that  a  considerable  element  in  the  senate  is 
seeking  party  advantage  in  the  war.  Strange  to  say  the  sena- 
tors who  have  been  most  insistent  in  their  demands  for  non- 
partisanship  in  the  executive  branch  of  government  have  often 
been  the  most  violently  partisan  in  action  and  utterance. 

Beginning  even  before  the  controversy  in  Congress  over  these 
measures,  important  alterations  have  been  made  to  secure  a 
more  effective  organization  of  the  executive  machinery.  In  the 
war  department  there  have  been  significant  changes  in  per- 
sonnel, in  the  functions  and  organization  of  the  general  staff, 
and  in  the  organization  of  the  ordnance  and  quartermaster  serv- 
ices. The  most  vital  work  of  the  coimcil  of  national  defense 
has  been  concentrated  in  the  war  industries  board,  the  chair- 
man of  which  has  effective  powers  of  control.  Far-reaching 
changes  have  been  made  in  the  agencies  dealmg  with  shippmg 
and  aviation  problems.  Under  the  Overman  Act,  the  President 
has  made  some  transfers  of  functions  and  powers,  as  in  placing 
the  legal  advisers  of  independent  boards  and  commissions  un- 
der the  supervision  of  the  attorney  general.  Moreover  the 
President,  independently  of  the  Overman  Act,  has  called  to- 
gether the  heads  of  the  military  and  naval  departments,  with 
those  of  a  number  of  the  new  war  agencies,  into  a  council,  meet- 
ing at  intervals,  which  may  prove  a  more  satisfactory  war  cabinet 
than  that  proposed  in  the  Chamberlain  bill. 


FEDERAL  ASPECTS  OF  PREFERENTIAL  TRADE  IN 

THE  BRITISH  EMPIRE 
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University  of  Minnesota 

The  battle  over  the  Com  Laws  was  fought  out  in  Great 
Britam  as  a  domestic  issue.  But  it  had  nevertheless  a  great 
imperial  significance.  During  the  mercantilistic  regime  the 
colonies  had  been  regarded  as  a  commercial  appanage  of  the 
mother  country.  The  victory  of  the  free  traders  opened  up  a 
new  era  in  the  economic  history  of  the  empire.  The  colonies 
were  released  from  the  irksome  restrictions  of  the  Navigation 
Laws.  They  acquired  the  right  to  frame  their  own  tariffs  with 
a  view  to  their  own  particular  interests.  In  short,  they  ceased 
to  be  dependent  communities  and  became  self-governing  states. 

But  the  emancipation  of  the  colonies  was  by  no  means  com- 
plete. The  home  government  still  claimed  the  right  to  con- 
trol their  tariff  policies.  The  colonies  were  privileged,  indeed, 
to  arrange  their  tariff  schedules  according  to  local  needs;  but 
it  was  expected  that  their  tariff  systems  would  conform  to  the 
fiscal  policy  of  the  mother  land.  The  free  traders,  no  less  than 
the  mercantilists,  were  determined  to  maintain  the  fiscal  unity 
of  the  empire.  There  was  still  an  imperial  commercial  policy; 
its  motif  only  had  been  changed  from  protection  to  free  trade. 
The  colonies  were  still  bound  to  the  fiscal  apron  strings  of  the 
mother  country;  but  the  strings  were  no  longer  so  short,  nor  the 
knots  so  tight  as  they  had  formerly  been. 

INTERCOLONIAL  PREFERENCE  IN  AUSTRALIA 

In  furtherance  of  the  new  imperial  poUcy,  the  British  govern- 
ment inserted  a  provision  in  the  Australian  Colonies  Constitu- 
tion Act  prohibiting  the  local  legislatures  from  levying  discrim- 
inating duties.    The  natural  economic  imity  of  the  Australian 
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group  was  sacrificed  to  further  the  mterest  of  mtemational  free 
trade.  At  first  the  colonies  did  not  protest.  But  with  the 
growth  of  population  and  intercommunication,  the  colonial  gov- 
ernments came  to  realize  the  necessity  for  closer  political  and 
economic  relations.  The  executive  council  of  New  South  Wales 
in  1866  petitioned  the  imperial  Parliament  to  repel  the  con- 
stitutional provision  in  respect  to  discriminative  duties.  The 
Tasmanian  government  soon  after  took  up  the  question  of  inter- 
colonial reciprocity  with  earnestness  and  enthusiasm.  At  the 
same  time  the  New  Zealand  executive  demanded  the  right  for 
the  colonies  to  enter  into  reciprocity  treaties  with  foreign  states. 
But  the  Australian  governments  were  not  ready  for  such  ad- 
vanced action.  Some  of  the  Australian  leaders  were  inclined 
to  think  that  this  demand  encroached  upon  the  sovereign  treaty 
making  power  of  the  imperial  government,  and  that  it  might  be 
a  step  in  the  direction  of  independence.  The  Australian  govern- 
ments accordingly  determined  to  restrict  their  efforts  to  inter- 
colonial reciprocity  only.  At  three  successive  conferences  the 
colonies  proclaimed  their  right  to  control  their  intercolonial 
fiscal  policies  without  restriction  or  iaterference  on  the  part  of 
the  mother  coimtry.    The  resolutions  in  1871  ran  as  follows: 

1.  "That  the  Australian  colonies  claim  to  enter  into  arrange- 
ments with  each  other,  through  their  respective  legislatures;  so 
as  to  provide  for  the  reciprocal  admission  of  their  respective 
products  and  manufactures  either  duty  free  or  on  such  terms 
as  may  be  mutually  agreed  upon." 

2.  '*That  no  treaty  entered  into  by  the  Imperial  Govern- 
ment with  any  foreign  Power  should  in  any  way  limit  or  impede 
the  exercise  of  such  right." 

3.  ''That  imperial  interference  with  colonial  fiscal  legislation 
should  finally  and  absolutely  cease." 

4.  "That  so  much  of  any  Act  or  Acts  of  the  Imperial  Parlia- 
ment as  may  be  considered  to  prohibit  the  full  exercise  of  such 
right  should  be  repealed." 

The  claims  of  the  Australian  colonies  were  greatly  strength- 
ened by  the  fact  that  the  Canadian  provinces  and  New  Zealand 
were  not  subject  to  the  same  fiscal  restrictions.     For  some  un- 
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known  reason  the  British  government  had  faUed  to  place  any 
constitutional  limitations  on  the  fiscal  freedom  of  the  latter. 
Thanks  to  this  omission,  the  British  North  American  colonies 
were  able  to  enter  into  reciprocal  agreements  for  the  preferen- 
tial exchange  of  their  local  products  and  manufactures.  Not 
only  so,  but  they  were  also  permitted  to  enter  into  a  reciprocity 
agreement  with  the  United  States,  imder  the  terms  of  which 
American  products  were  admitted  into  the  British  North  Ameri- 
can provinces  at  lower  rates  of  duty  than  the  same  products 
from  Great  Britain  and  the  colonies  beyond  the  seas.  More- 
over, this  agreement  was  not  only  ratified  by,  but  was  actively 
promoted  by  the  British  government  itself.  The  same  policy 
was  pursued  after  the  federation  of  the  Canadian  provinces. 
The  Canadian  parliament  expresply  provided  for  the  adoption  of 
reciprocal  preferential  arrangements  with  Newfoundland  and 
Prince  Edward  Island,  and  negotiations  were  opened  up  with  the 
West  India  Islands  to  the  same  end.  In  view  of  these  precedents, 
the  Australian  colonies  contended  that  they  could  not  justly  be 
denied  a  Uke  measure  of  fiscal  freedom  and  independence. 

The  reply  of  the  Conservative  government  at  Westminster 
was  an  emphatic  non  possumua.  "By  acceding  to  this  request," 
the  Duke  of  Buckingham  stated,  "Her  Majesty's  Government 
would  recognize  the  principle  that  any  group  of  neighboring 
colonies,  or  perhaps  that  any  number  of  colonies  not  neighbor- 
ing might  make  arrangements  for  the  admission  duty  free  of 
each  others'  products,  and  thus  constitute  differential  duties  as 
against  foreign  nations  or  even  against  this  coimtry.'' 

Fortunately,  the  Liberal  party  soon  after  came  into  power. 
Lord  Kimberley,  secretary  of  state  for  the  colonies,  was  a 
Liberal  imperialist,  and,  as  such,  more  favorable  to  the  national- 
istic pretensions  of  the  colonies  than  his  Conservative  prede- 
cessor. But  his  lordship  was,  nevertheless,  a  strong  free  trader, 
and  could  not  help  but  look  upon  the  fiscal  vagaries  of  the 
Australian  colonies  with  sad  misgivings.  He  was  especially 
concerned  lest  the  policy  of  preferential  trade  should  be  made  to 
serve  the  purpose  of  colonial  protection.  The  adoption  of  such 
a  policy  would  sanction  the  policy  of  differential  duties  within 
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the  empire,  the  political  results  of  which,  he  feared,  could 
scarcely  fail  to  weaken  the  imperial  coimection.  As  a  preferable 
alternative,  he  suggested  a  customs  union  or  better  still  a  com- 
plete federation  of  the  Australian  colonies.  An  Australian 
Zollverein  would,  in  his  judgment,  secure  all  the  political  and 
commercial  advantages  of  intercolonial  preference,  without  entail- 
ing any  of  the  dangerous  consequences  of  the  latter  policy. 

But  the  colonies  refused  to  be  sidetracked.  They  demanded 
the  right  to  enter  into  reciprocal  preferential  conventions;  and 
they  would  accept  nothing  more  nor  less.  The  colonies,  they 
pointed  out,  were  not  yet  ready  for  a  federation.  All  attempts 
to  bring  about  an  assimilation  of  Australian  tariffs  had  sig- 
nally failed.  The  local  legislatures  were  not  prepared  to  sacri- 
fice their  fiscal  independence  to  a  federal  assembly,  but  they 
were  anxious  to  recognize  the  incipient  spirit  of  Australian  na- 
tionalism by  the  grant  of  preferential  treatment.  The  policy 
of  intercolonial  preference,  it  was  true,  did  not  go  so  far  as  the 
colonial  office  desired,  but  it  was  at  least  a  most  important  step 
in  the  direction  of  the  unification  of  the  colonies.  Such  had 
been  the  experience  in  Canada,  and  there  was  every  reason  to 
believe  that  similar  results  would  follow  in  Australia.  But  in 
any  case,  apart  altogether  from  federation,  the  Australian  colo- 
nies were  entitled  to  formulate  their  own  tariff  policies  with  a 
view  to  their  common  fiscal  interests. 

Lord  Kimberley  was  in  a  difficult  position;  he  was  forced  to 
make  a  choice  between  his  economic  creed  and  his  political 
principles.  The  doctrine  of  free  trade  had  come  into  hopeless 
conflict  with  the  Liberal  principle  of  colonial  self-government. 
His  suggested  compromise  had  been  decisively  rejected.  He  ex- 
postulated with  the  colonies,  but  at  last  was  forced  to  give 
way.  The  maintenance  of  an  imperial  policy,  he  clearly  saw, 
must  needs  give  place  to  the  demands  of  colonial  nationalism. 
In  response  to  these  demands,  in  1873  he  introduced  the  Aus- 
tralian Colonies  Customs  Duties  Bill,  imder  the  terms  of  which 
the  Australian  colonies  were  empowered  to  **make  laws  with 
respect  to  the  remission  or  imposition  of  duties  upon  the  im- 
portations into  such  colony  of  any  article,  the  produce  or  manu- 
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facture  of,  or  imported  from  any  other  of  the  said  colonies." 
The  bill  encomitered  some  opposition  in  the  house  of  lords, 
from  a  small  handful  of  stanch  free  traders,  but  its  adoption 
was  carried  by  a  large  majority.  Parliament  had  come  to  realize 
that  it  could  no  longer  control  either  the  domestic  or  inter- 
colonial relations  of  the  colonies.  It  was  called  on  to  nudce 
a  partial  surrender  of  its  imperial  sovereignty,  and  it  made  it 
generously. 

The  colonies  had  won  a  splendid  victory.  They  were  now  free 
to  proceed  with  their  preferential  program.  Reciprocity  was  no 
longer  a  theoretical  question;  it  was  a  practical  problem  of  in- 
tercolonial politics.  A  strange  transformation  in  the  attitude  of 
the  colonies  ensued.  The  enthusiasm  for  reciprocity  largely 
disappeared.  With  the  first  definite  proposals  for  preferential 
conventions,  the  colonies  were  changed  from  allies  into  rival  and 
competing  states.  The  former  attitude  of  mutual  suspicion  and 
jealousy  at  once  reasserted  itself.  Intercolonial  reciprocity  in 
theory  was  an  excellent  bond  of  union;  in  practice  it  brought  out 
all  the  latent  fiscal  antagonism  of  the  colonies.  Negotiations 
among  the  colonies  were  long  and  complicated.  First  one  and 
then  another  took  up  the  reciprocity  program  in  the  hope  of 
finding  a  wider  market  for  local  products,  or  of  joining  the  colo- 
nies in  a  closer  commercial  alliance.  But  all  these  efforts  were 
wasted.  There  was  absolutely  nothing  to  show  for  the  expendi- 
ture of  time  and  effort.  Not  one  reciprocity  proposal  was  ever 
adopted.  The  policy  of  intercolonial  preference,  it  was  found, 
was  an  ignis  fatuiis.  It  held  out  the  most  alluring  prospect  of 
Australian  unity,  but  it  resulted  only  in  intercolonial  tariff 
complications. 

The  reasons  for  the  failure  of  the  reciprocity  movement  are 
not  diflScult  to  discover.  The  first  diflSculty  arose  out  of  the 
divergent  needs  of  the  local  treasuries.  All  of  the  colonies  were 
dependent  upon  customs  duties  for  a  considerable  proportion  of 
their  revenue.  Some  of  them,  in  fact,  derived  almost  all  of 
their  income  from  this  source.  Not  one  of  them  was  in  a  posi- 
tion to  sacrifice  a  material  proportion  of  its  income  for  purely 
sentimental  considerations.    Howsoever  much  they  might  de- 
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sire  to  promote  their  export  trade  to  the  sister  colonies,  they 
dared  not  do  so  at  the  expense  of  the  local  exchequers.  The 
fiscns  stood  first.  Its  imperious  requirements  could  not  be 
waived,  even  for  commercial  advantages.  Yet  that  was  what 
reciprocity  demanded.  It  meant  for  each  of  the  colonies  either 
the  entire  repeal  or  a  partial  reduction  of  duties  on  some  of  the 
leading  articles  of  import,  in  which  other  colonies  were  primarily 
interested.  These  reductions  moreover  could  not  be  made  to 
work  equitably  all  around.  Some  of  the  colonies  must  inevitably 
be  harder  hit  than  others.  And  in  the  preliminary  n^otiations 
it  seemed  that  the  weaker  colonies  were  likely  to  be  the  heaviest 
sufferers.  This  diflSculty  could  not  be  avoided;  it  immediately 
appeared  as  soon  as  a  practical  proposal  for  reciprocity  was  pre- 
sented. This  complication  alone  would  have  sufficed  to  defeat 
the  preferential  program. 

Much  more  serious  were  the  economic  difficulties.  The  colo- 
nies were  in  different  stages  of  economic  development.  The 
two  larger  colonies,  Victoria  and  New  South  Wales,  altogether 
outranked  the  sister  provinces  in  wealth,  population  and  re- 
sources. They  had  reached  the  stage  of  comparative  economic 
independence,  and  did  not  feel  the  same  necessity  for  closer  re- 
lations with  their  neighbors.  The  smaller  colonies,  on  the  other 
hand,  were  all  too  conscious  of  their  economic  weakness.  They 
needed  an  outlet  for  their  surplus  products,  but  had  little  to 
offer  by  way  of  exchange.  The  larger  colonies  laid  down  the 
most  humiliating  conditions  as  the  price  of  a  reciprocity  agree- 
ment. The  smaller  provinces  were  poor  but  proud.  They  re- 
fused to  sacrifice  their  fiscal  independence,  or  accept  the  tariffs 
of  their  more  powerful  neighbors. 

The  fundamental  difficulty,  however,  was  the  question  of  the 
tariff.  Most  of  the  colonies  had  adopted  the  principle  of  pro- 
tection. They  had  come  to  look  upon  the  sister  colonies  as 
dangerous,  if  not  hostile,  competitors.  To  the  narrow-minded 
provincialist,  the  importation  of  goods  from  the  neighboring 
colonies  was  as  objectionable  as  from  a  foreign  state.  It  con- 
stituted an  invasion  of  the  home  market.  The  maintenance  of  a 
protective  tariff  was  to  the  ultra-protectionists  the  most  im- 


PREFERENTIAL  TRADE  IN  THE  BRITISH  EMPIRE  387 

portant  principle  of  government.  They  bitterly  opposed  any 
interference  with  the  sacred  doctrine  of  protection,  even  in 
the  interest  of  closer  economic  union  with  their  neighbors. 
This  sentiment  was  particularly  strong  in  some  of  the  smaller 
colonies,  whose  industrial  establishments  were  yet  in  their  in- 
fancy. To  these  infant  industries,  the  poUcy  of  preferential 
trade  threatened  destruction,  since  they  could  not  face  the 
competition  of  the  more  highly  developed  manufactures  in 
Victoria  and  New  South  Wales. 

Some  of  the  protectionist  leaders  in  the  smaller  colonies  took 
advantage  of  this  fact  to  turn  the  preferential  program  to  their 
own  private  purpose.  Reciprocity,  they  pointed  out,  was  a 
matter  of  bargain.  The  colonies  with  the  lower  tariffs  were 
at  a  serious  disadvantage  in  dealing  with  their  more  highly 
protected  neighbors,  since  they  had  little  to  offer  in  the  way 
of  tariff  reductions.  An  increase  in  the  tariff  should  therefore 
be  a  condition  precedent  to  the  negotiation  of  reciprocity  agree- 
ments. The  colonies  would  then  be  on  an  equal  footing,  and 
could  make  equal  concessions.  But,  unfortunately,  this  theory 
did  not  work  out  in  practice.  Every  advance  in  the  tariff  still 
further  postponed  the  day  of  reciprocity.  The  protectionists 
clamored  for  more  protection.  They  had  no  genuine  interest  in 
reciprocity.  They  had  merely  used  the  preferential  program 
as  a  stalking  horse  for  protection. 

The  tariff  situation  was  further  complicated  by  the  bitter 
tariff  conflict  between  the  two  leading  colonies.  New  South 
Wales  was  committed  to  the  policy  of  free  trade.  Her  chief 
economic  interests  were  with  the  mother  country,  and  she  ac- 
cordingly refused  to  sacrifice  her  most  profitable  trade  to  secure 
trifling  advantages  from  the  sister  provinces.  Moreover  prefer- 
ential trade  meant  discrimination,  and  she  had  no  intention  of 
penaUzing  the  mother  country,  which  treated  her  much  more 
generously  than  the  sister  states.  Victoria,  on  the  other  hand, 
was  wedded  to  protection.  Thanks  to  her  protective  tariff,  she 
had  succeeded  in  building  up  a  considerable  number  of  industries. 
The  political  influence  of  these  vested  interests  was  such  that 
they  absolutely  controlled  the  fiscal  poUcy  of  the  legislature. 
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No  government  could  venture  to  modify  the  tariff  without  their 
consent,  and  they  were  unalterably  opposed  to  any  program 
which  might  endanger  the  tarifif  schedules  directly  or  indirectly. 
The  struggle  between  the  colonies  thus  resolved  itself  into  a 
battle  royal  between  the  principles  of  protection  and  free  trade; 
and  upon  that  policy  there  was  no  room  for  compromise. 

The  preferential  poUcy,  it  must  be  admitted,  brought  out 
some  of  the  worst  features  of  intercolonial  politics.  The  re- 
lations of  the  colonies  were  reduced  to  a  materialistic  basis. 
The  spirit  of  federal  unity  was  lost  amidst  the  conflicting  de- 
mands of  local  business  interests.  The  fiscal  antagonisms  of  the 
colonies  were  as  petty  and  contemptible  as  the  rivalry  of  the 
Italian  cities  in  the  middle  ages.  The  local  governments  dealt 
with  the  fiscal  question  in  a  huckstering  spirit.  Reciprocity 
to  them  was  a  business  proposition.  There  was  no  place  for 
sentiment  where  the  interest  of  their  particular  colony  was  at 
stake.  The  issue  was  reduced  to  one  of  comparative  tarifif  ad- 
vantage. In  short,  the  chief  result  of  the  preferential  move- 
ment was  to  extend  the  area  of  protection  rather  than  to  promote 
freedom  of  trade.  Provincialism  bred  protection,  and  protection 
bred  retaliation  and  strife.  The  preferential  policy  was  no 
longer  a  matter  of  federal  or  common  intercolonial  concern,  but 
a  mere  question  of  local  economic  interest. 

With  the  failure  of  the  preferential  program,  the  Austrahan 
colonies  began  to  realize  that  the  fiscal  problem  could  not  be 
solved  by  the  local  governments  and  legislatures.  From  the 
very  nature  of  the  case,  the  colonial  legislatures  were  prone 
to  approach  the  question  from  a  provincial  point  of  view.  The 
members  were  elected  on  local  issues ;  they  represented  the  par- 
ticular interests  of  their  several  constituencies.  Yet  the  ques- 
tion of  an  intercolonial  tariff  was  more  than  a  local  issue.  It 
was  a  great  federal  problem,  and  as  such  could  only  be  solved 
by  a  federal  assembly.  Heretofore  the  Australian  colonies  had 
been  putting  the  cart  before  the  horse.  They  had  been  dealing 
with  the  economic  rather  than  the  political  aspects  of  the  inter- 
colonial issue.  But  the  constitutional  question  came  first.  The 
policy  of  federation  demanded  priority  of  consideration.     A  fed- 
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eral  organization  had  first  to  be  created  before  there  could  be 
any  unification  of  Australian  tariffs  or  policies.  The  financial 
panic  of  the  early  nineties  brought  home  to  the  colonies  the 
economic  weakness  of  isolation  and  disunion.  The  rapid  de- 
velopment of  the  spirit  of  AustraUan  nationalism,  together  with 
the  danger  of  foreign  complications,  served  to  emphasize  still 
further  the  manifold  advantages  of  union.  The  combination  of 
these  factors  brought  about  the  Commonwealth  of  Australia. 
With  the  unification  of  the  colonies  came  the  solution  of  the 
fiscal  problem  in  the  adoption  of  a  common  federal  tariff. 

IMPERIAL  PREFERENTIAL  TRADE 

The  present  day  agitation  for  imperial  preferential  trade  bears 
many  striking  resemblances  to  the  Australian  reciprocity  move- 
ment. The  same  motives,  methods,  ideals  and  difficulties  are 
everywhere  in  evidence.  Great  Britain  stands  in  much  the  same 
relation  to  the  colonies  that  New  South  Wales  formerly  sustained 
to  the  Australian  group.  The  same  curious  complexity  of  poUti- 
cal  idealism  and  economic  selfishness  is  clearly  revealed.  The 
battle  between  free  trade  and  protection  is  again  at  issue  on 
a  wider  field.  The  whole  question  of  the  relation  of  the  mother 
country  to  the  colonies  reappears  in  a  more  practical  form  as  the 
most  serious  problem  of  the  empire.  An  economic  reorganiza- 
tion of  the  empire  is  demanded  to  correspond  with  the  growing 
sense  of  political  solidarity.  In  short,  the  movement  for  im- 
perial preferential  trade  is  but  a  broader  expression  of  the  Aus- 
traHan  national  ideals  of  1873.  The  conception  of  unity  has 
taken  on  a  higher  form.  It  is  no  longer  satisfied  with  a  mere 
national  expression;  it  seeks  its  full  fruition  in  an  imperial 
ideal.  But  the  old  practical  difficulties  in  the  diverse  forms  of 
protective  tariffs,  Cobdenism,  provincial  jealousies  and  conflict- 
ing economic  interests  again  block  the  way  to  the  realization  of 
the  imperial  ideal. 

The  imperial  preferential  movement,  like  its  prototype  in 
Australia,  has  both  a  poUtical  and  economic  significance.  On  its 
political  side  it  represents  the  aspirations  of  the  empire  for  a 
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closer  bond  of  union.  There  is  a  wide  diversity  of  opinion  as  to 
the  future  organization  of  the  empire,  whether  it  should  assume 
the  form  of  a  Bundesstaat  or  of  a  Staatenbund;  but  imperialists 
and  nationalists  alike  are  agreed  in  recognizing  that  a  reorgan- 
ization is  necessary  and  that  the  fiscal  issue  is  closely  bound  up 
with  the  question  of  political  reconstruction.  To  many  an 
ardent  imperialist  it  seems  that  the  fiscal  question  is  the  crux  of 
the  whole  imperial  problem  and  that  the  very  existence  of  the 
empire  is  dependent  upon  the  unification  of  its  economic  life. 
Even  a  few  of  the  nationalist  leaders,  Mr.  Jebb,  for  example, 
have  adopted  the  same  pohtical  principle.  To  the  Tory  im- 
perialist of  today,  as  of  former  generations,  the  glory  of  the 
empire  is  its  strength;  and  the  symbol  of  its  strength  is  to  be 
found,  not  in  the  army  or  navy  alone,  but  also  in  the  close  co- 
ordination of  its  vast  economic  resources  for  a  common  imperial 
purpose.  The  preferential  poUcy  is  looked  upon  as  a  stage  in 
the  process  of  imperial  consolidation  wMch  has  already  been 
worked  out  so  successfully  in  the  unification  of  the  Canadian, 
Australian  and  South  African  colonies. 

On  the  economic  side,  the  imperial  preferential  program  is  a 
protest  against  the  cosmopolitan  policy  of  free  trade.  It  seeks  to 
build  up  a  strong  self-contained  and  self-sufiicient  nation.  The 
imperial  tariff  reformers  desire  to  free  the  empire  from  its  depend- 
ence on  foreign  states.  Throughout  the  vast  confines  of  the 
empire  there  are  sufficient  material  resources,  if  properly  devel- 
oped and  coordinated,  to  enable  the  empire  to  lead  an  independ- 
ent existence  without  outside  assistance.  The  existing  colo- 
nial trade,  it  is  admitted,  forms  but  a  small  proportion  of  the 
total  trade  of  the  empire;  but  it  is  growing  rapidly,  and  in  the 
not  distant  future  promises  to  become  the  largest  and  most  re- 
mimerative  branch  of  the  commerce  of  the  mother  country. 
The  self-governing  dominions  afford  ahnost  imlimited  oppor- 
tunities for  the  expansion  of  imperial  trade.  Interimperial  trade 
is  equally  advantageous  to  the  mother  land  and  to  the  colonies. 
The  latter  are  much  the  largest  per  capita  consumers  of  English 
goods;  and  Great  Britain,  on  the  other  hand,  furnishes  the  best 
market  for  colonial  producers.    With  the  gradual    closing  of 
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foreign  markets  to  imperial  trade,  through  the  adoption  of  high 
protective  tariffs,  the  empire  will  be  forced  to  depend  upon  the 
development  of  the  internal  resources  and  communications  of 
the  empire  as  the  primary  source  of  its  wealth.  Both  capital 
and  labor  should  be  encouraged  to  seek  a  home  within  the  em- 
pire rather  than  without.  In  short,  it  should  be  the  policy  of 
the  empire,  according  to  the  tariff  reformers,  to  formulate  a 
fiscal  policy  which  would  build  up  the  industries  of  the  empire 
and  promote  the  social  and  economic  unity  of  its  citizens.  To 
this  end,  the  mother  land  and  the  colonies  should  at  once  pro- 
ceed to  extend  the  principle  of  intercolonial  preference  to  the 
whole  empire.  A  satisfactory  beginning  has  already  been  made 
in  the  case  of  some  of  the  colonies  which  have  granted  a  distinct 
preference  to  the  products  of  the  mother  country  in  their  re- 
spective markets.  But  these  precedents  fall  far  short  of  the  ideals 
of  the  supporters  of  an  imperial  preference.  The  preferential 
poUcy  of  Canada  and  of  the  other  self-governing  colonies  has 
been  voluntary  in  character  and  limited  in  operation.  In  the 
judgment  of  the  imperialists,  the  preferential  poUcy  should  be 
extended  to  the  whole  empire.  It  should  be  accepted  by  Eng- 
land and  all  the  colonies  as  the  fundamental  basis  of  their  fiscal 
relations.  By  this  means  alone  can  the  poUtical  unity  of  the 
empire  be  transformed  into  a  vital  economic  organism  of  world- 
wide power  and  influence. 

The  imperial  preferential  movement  has  followed  much  the 
same  fiscal  course  as  the  Australian  agitation.  At  the  outset  the 
demand  for  an  imperial  preference  was  based  upon  the  principle 
of  imperial  free  trade.  It  was  presented  by  its  original  sponsors 
as  a  free  trade  measure.  The  New  Zealand  government  had 
assumed  that  the  free  interchange  of  goods  throughout  the  em- 
pire would  be  an  essential  condition  of  an  imperial  confederation. 
The  English  protectionists  at  first  generally  entertained  the  same 
idea.  One  of  the  objects  of  the  Fair  Trade  League  of  1881  was 
'*to  make  of  Great  Britain  and  her  dependencies  a  vast  Zoll- 
verein  within  which  the  principles  of  free  trade  should  be 
unhesitatingly  recognized.''  The  original  proposals  of  Mr.  Cham- 
berlain were  directed  to  the  same  end.     The  growth  of  pro- 
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tectionist  sentiment  in  the  colonies  rendered  this  program  im- 
possible of  execution.  The  colonial  governments  were  actively 
engaged  in  fostering  the  infant  industries  of  their  respective 
provinces  and  they  declined  to  have  anything  to  do  with  an  im- 
perial policy  which  would  expose  local  manufacturers  to  English 
competition.  In  the  face  of  this  opposition,  the  English  im- 
perialists were  forced  to  change  their  policy.  The  protectionists 
had  captured  the  preferential  movement.  The  resolutions  of  the 
Colonial  Conference  of  1902  reflected  the  victory  of  the  colonial 
protectionists  over  the  imperial  free  traders.  "In  the  present 
circumstances  of  the  colonies  it  is  not  practicable  to  adopt  a 
general  system  of  free  trade  as  between  the  mother  coimtry  and 
the  British  dominions  beyond  the  seas."  Henceforth  the  policy 
of  preferential  trade  in  England  was  tied  up  with  the  question 
of  the  adoption  of  a  protective  tariflf.  In  return  for  preferential 
treatment  in  the  colonies,  the  mother  country  was  called  upon 
to  sacrifice  her  system  of  free  trade. 

But  by  an  interesting  coincidence  the  execution  of  this  pro- 
gram was  defeated  in  England,  as  the  similar  poUcy  had  been  in 
New  South  Wales,  by  the  complete  triumph  of  the  Liberal  party 
in  1906.  Sir  Henry  Campbell-Bannerman  came  into  power 
pledged  to  the  maintenance  of  the  policy  of  free  trade.  England 
now  found  herself  in  the  same  position  in  relation  to  the  self- 
governing  colonies  that  New  South  Wales  had  been  to  the  Aus- 
tralian group.  She  was  a  free  trade  nation  surrounded  by  pro- 
tectionist ofiFspring.  The  fiscal  differences  of  the  empire  for 
the  time  being  were  irreconcilable.  The  mother  country  re- 
fused to  give  up  her  free  trade  principles;  the  colonies  as  firmly 
declined  to  sacrifice  their  protective  tariffs.  There  was  this 
difference,  however,  that  England  fully  recognized  the  constitu- 
tional right  of  the  colonies  to  determine  their  own  tariff  policies 
and  made  no  effort  whatever  to  force  her  own  fiscal  theories  upon 
them,  whereas  some  of  the  colonial  governments  could  not  for- 
bear interfering  in  English  politics  by  keeping  up  their  agitation 
for  a  reciprocal  imperial  preference.  It  was  now  the  turn  of  the 
colonial  protectionists  to  appeal  to  the  old  imperial  tradition 
that  there  should  be  one  fiscal  policy  for  the  empire.     The  leader- 
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ship  of  the  imperial  movement  had  passed  from  the  mother 
country  to  the  colonies  and  the  movement  itself  had  taken  on  a 
distinctly  protectionist  character.  But  the  British  Parliament 
was  by  no  means  indifferent  to  these  momentous  changes.  It 
had  long  ceased  to  consider  itself  a  true  imperial  body.  It  had 
become  a  national  assembly  and  as  such  demanded  for  itself 
and  its  constituents  the  same  liberty  and  independence  of  action 
in  fiscal  matters  that  it  freely  conceded  to  the  colonial  legislatures. 
The  British  government,  moreover,  could  not  overlook  the  fact 
that  many  foreign  states  were  treating  the  commerce  of  the 
mother  country  with  far  greater  liberaUty  than  some  of  the 
colonies  which  were  most  insistent  upon  being  granted  a  prefer- 
ence in  the  English  market.  The  preferential  program  held  out 
little  immediate  prospect  of  a  development  of  British  trade  with 
the  colonies  which  would  offset  the  probable  loss  or  disorganiza- 
tion of  the  foreign  trade  of  the  nation.  In  short,  the  policy  of 
preferential  trade  did  not  hold  out  to  the  mother  land  the  same 
alluring  prospects  of  imperial  expansion  that  it  did  to  the 
colonies. 

The  preferential  policy  was  most  attractive  in  theory;  it  ap- 
pealed to  the  patriotism  of  the  empire.  But  when  the  im- 
periaUsts  came  to  deal  with  the  practical  aspects  of  the  question, 
they  met  the  same  difficulties  that  had  defeated  the  Australasian 
experiment  in  intercolonial  reciprocity.  In  Great  Britain,  Mr. 
Chamberlain's  preferential  proposal  became  inextricably  mixed 
with  Mr.  Balfour's  retaliatory  pohcy  and  the  more  far-reach- 
ing program  of  the  protectionists  for  a  system  of  ad  valorem 
duties.  All  these  proposals  looked  towards  the  adoption  of 
some  form  of  protection.  But  the  protectionists  could  not  agree 
among  themselves  as  to  the  form  that  the  proposed  tariff  should 
take  and  as  to  the  coimtries  or  products  to  which  it  should  be 
applied.  The  tariff  reformers,  the  free  fooders  and  the  landed 
interests  were  all  engaged  in  a  lively  internecine  struggle.  The 
Conservative  party  was  wrecked.  At  the  very  moment  when 
Mr.  Chamberlain  was  calling  on  his  countrymen  to  think  im- 
perially, a  majority  of  his  party  were  using  the  imperial  cam- 
paign for  the  furtherance  of  the  most  selfish  national  interests. 
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English  fanners  and  iron  and  steel  manufacturers  did  not  take 
any  more  kindly  to  Canadian  than  to  foreign  competition.  The 
food  taxes  were  the  crux  of  the  problem.  The  workingmen  were 
bitterly  opposed  to  a  revival  of  the  Com  Laws,  but  without 
such  duties  the  policy  of  preferential  trade  would  have  been  a 
farce.  Even  Mr.  Chamberlain  was  obliged  to  qualify  his  im- 
perial views  in  the  interests  of  the  poorest  of  the  English  labor- 
ing class.  The  secretary  of  state  for  the  colonies  struggled 
desperately  against  the  nationalistic  influences  of  the  two  ex- 
treme wings  of  the  party,  the  full-fledged  protectionists  and  the 
arrant  free  traders;  but  the  particularist  forces  were  too  strong 
for  him.  He  had  himself  been  foremost  in  appealing  to  the 
material  interests  of  the  nation,  in  favor  of  imperial  preferential 
trade;  and  now  these  same  interests  came  back  to  plague  him 
with  their  particularistic  demands.  He  had  hoped  to  make 
protection  the  sworn  ally  of  imperialism  only  to  find,  however, 
that  it  was  no  more  the  friend  of  imperial  unity  than  free  trade 
had  been.  In  the  end,  his  splendid  imperial  idea  was  lost  amid 
the  petty  fiscal  squabbles  of  the  Conservative  party. 

The  preferential  movement  in  the  colonies  has  experienced 
many  of  the  same  difficulties.  In  the  early  stages  of  the  move- 
ment, the  colonial  governments  sought  to  bring  about  a  restora- 
tion of  the  old  system  of  imperial  preferential  trade,  but  the  free 
trade  government  in  England  would  not  consider  the  proposi- 
tion. The  skillful  political  tactics  of  Sir  Wilfrid  Laurier  gave 
a  new  direction  to  the  movement.  He  took  up  the  preferential 
program  as  a  distinctly  national  policy.  The  Canadian  prefer- 
ence was  made  to  serve  a  twofold  purpose :  so  far  as  Canada  was 
concerned  it  was  a  measure  of  tariff  reform  for  the  relief  of  the 
Canadian  agriculturalists  and  consumers;  in  its  imperial  aspects 
it  was  a  freewill  offering  to  the  British  nation.  The  preferen- 
tial policy  was  robbed  of  its  sordid  imperial  aspects.  It  was  no 
longer  presented  as  a  commercial  proposition,  but  was  placed 
on  a  purely  national  and  voluntary  basis.  In  short,  the  principles 
of  liberal  imperialism  were  again  set  up.  The  policy  of  an 
imperial  preference  was  again  identified  with  the  two  cardinal 
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principles  of  freedom  of  trade  and  colonial  autonomy.  The 
imperial  ideal  was  generously  recognized  without  a  sacrifice  of 
the  fiscal  independence  of  any  portion  of  the  empire.  The  suc- 
cess of  the  Canadian  experiment  was  followed  by  the  adoption 
of  a  similar  poUcy  in  several  of  the  other  self-governing  do- 
minions. Australia,  New  Zealand  and  South  Africa  all  freely 
extended  a  preference  to  the  mother  country  without  demand- 
ing a  quid  pro  quo.  The  poUcy  of  Sir  Wilfrid  Laurier  reaped 
its  own  reward  in  the  rapid  expansion  of  intraimperial  trade 
and  the  growing  sense  of  social  and  political  solidarity  through- 
out the  empire. 

One  of  the  most  important  results  of  Sir  Wilfrid  Laurier's 
pohcy  was  the  abrogation  of  the  Belgian  and  German  Zoll- 
verein  treaties.  The  English  Parliament,  as  we  have  seen,  had 
long  since  lost  control  over  the  tariff  policies  of  the  colonies. 
But  there  was  still  the  royal  prerogative  with  which  the  colonies 
had  to  reckon.  The  crown  still  held  an  effective  veto  over  the 
colonies  in  the  form  of  the  treaty  making  power;  and  the  English 
government  did  not  hesitate  to  exercise  this  power  for  the  pro- 
motion of  imperial  free  trade.  By  the  treaties  of  1862  and  1866 
with  Belgium  and  the  Zollverein,  respectively,  it  was  provided 
that  the  products  of  these  countries  should  not  be  subject  in  the 
British  colonies  or  possessions  "to  any  other  or  higher  export 
duties  than  the  products"  of  Great  Britain.  In  short,  the  colo- 
nies could  not  grant  a  preference  to  the  mother  land  even  if  they 
so  desired;  they  were  effectually  bound  to  the  chariot  wheels  of 
the  foreign  office.  Against  this  humiliating  position  the  colo- 
nies more  than  once  protested,  but  without  avail.  The  state- 
craft of  Sir  Wilfrid  Laurier,  in  granting  a  voluntary  preference 
to  the  mother  country,  forced  the  hand  of  the  British  govern- 
ment. The  obnoxious  treaties  were  abrogated  under  the  com- 
bined pressure  of  imperial  public  opinion  and  a  gentle  intima- 
tion of  a  possible  withdrawal  of  the  Canadian  preference.  In 
theory,  at  least,  it  was  a  great  imperial  victory.  The  empire 
was  liberated  from  the  baneful  domination  of  an  international 
creed;  it  was  free  to  give  expression  to  its  own  conceptions  of 
unity.     The  day  was  not  far  distant,  it  was  thought,  when  the 
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economic  interests  of  the  empire  would  be  boimd  together  by  a 
series  of  preferential  agreements.  The  sentimental  miity  of  the 
empire  would  be  strengthened  by  material  considerations  of 
greater  and  more  permanent  value. 

But  the  hopes  of  the  imperialists  sadly  miscarried.  What  at 
first  had  appeared  to  be  an  imperial  victory  turned  out  to  be  a 
nationalistic  triimiph.  The  former  mercantilist  and  free  trade 
policies  had  looked  upon  the  empire  as  a  fiscal  unity,  and  in 
accordance  therewith  had  laid  down  a  uniform  policy  for  all 
its  ports.  The  preferential  policy,  on  the  other  hand,  has  em- 
phasized the  independent  existence  of  the  different  divisions  of 
the  emph-e  by  endowmg  the  colonies  with  a  limited  interimperial 
treaty  making  power.  In  their  fiscal  relations  to  one  another 
they  have  appeared,  not  as  common  members  of  one  body 
politic,  but  as  separate  and  distinct  states  with  divergent  na- 
tional interests.  It  is  not  surprising  imder  the  circumstances 
that  some  of  the  colonies  soon  proceeded  to  turn  their  new  im- 
perial freedom  to  distinctly  national  purposes.  Some  of  the 
colonies  entered  into  preferential  relations  with  one  another 
from  the  advantages  of  which  the  mother  country  and  sister  colo- 
nies were  excluded.  The  preferential  policy  proved  to  be  dis- 
criminatory in  operation.  The  original  idea  of  the  commercial 
imity  of  the  empire  was  largely  lost  sight  of  in  the  general  com- 
petition of  the  colonies  to  push  their  trade  as  much  as  pos- 
sible at  the  expense  of  their  fellow  citizens  in  other  parts  of  the 
empire. 

The  Canadian  government  was  not  satisfied  with  the  conces- 
sion of  the  power  to  enter  into  interimperial  preferential  rela- 
tions. It  aspired  to  complete  colonial  autonomy  and  demanded 
the  right  to  enter  into  preferential  agreements  with  foreign 
states.  The  most  favored  nation  treaties  of  the  mother  land 
eflfectually  barred  the  way.  The  reciprocity  agreement  with 
France  aflforded  the  most  convincing  evidence  of  the  necessity 
of  getting  rid  of  these  irksome  imperial  restrictions  upon  the 
commercial  freedom  of  the  colonies.  The  Australian  Common- 
wealth had  just  encountered  similar  difficulties  in  attempting 
to  restrict  the  preferential  treatment   of  British  products  to 
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goods  which  were  carried  in  British  ships.  Sir  Wilfrid  Laurier 
took  advantage  of  the  situation  to  present  a  resolution  at  the 
imperial  conference  in  1911  for  the  exemption  of  the  colonies 
from  the  operation  of  the  most  favored  nation  clause  treaties  with 
foreign  states.  Sir  Edward  Grey  accepted  the  proposal  and 
promised  to  take  the  necessary  measures  to  secure  the  abroga- 
tion of  the  obnoxious  provisions.  The  British  imperialists  were 
suspicious  of  this  nationalistic  tendency  which  in  their  judg- 
ment threatened  the  commercial  unity  of  the  empire.  This 
suspicion  was  transformed  into  hysterical  alarm  when,  a  short 
time  after,  the  Laurier  ministry  entered  into  a  tentative  reci- 
procity agreement  with  the  United  States  and  submitted  it  for  the 
consideration  of  the  Canadian  parliament.  The  imperialists 
now  found  that  their  materialist  arguments  were  turned  against 
themselves  and  they  fell  back  once  more  on  the  old  and  much 
despised  appeal  to  imperial  sentiment.  With  a  charming  dis- 
regard of  historical  facts,  the  Chamberlain  tariff  commission 
declared:  *'The  Reciprocity  agreement  for  the  first  time  in  our 
history  would  establish  a  discrimination  in  favor  of  one  state  of 
the  empire  against  the  United  Kingdom  and  the  rest  of  the 
empire.  Such  discrimination  has  always  been  declared  to  be 
incompatible  with  imperial  unity.''  Thanks  to  this  patriotic 
appeal,  the  reciprocity  agreement  was  defeated;  but  the  danger 
of  a  revival  of  the  demand  for  a  larger  treaty  making  power 
has  by  no  means  disappeared.  The  nationalistic  parties  in  the 
colonies  will  never  rest  content  until  the  colonies  have  been 
placed  upon  an  absolute  equality  with  the  mother  country  in 
commercial  as  in  all  other  matters. 

One  of  the  chief  difficulties  of  the  imperialists  has  arisen  from 
the  opposition  of  the  colonial  protectionists  to  any  measure  of 
genuine  tariff  reform.  From  the  very  beginning  the  Canadian 
protectionists  fought  Sir  Wilfrid  Laurier's  poUcy  of  a  voluntary 
preference.  They  objected  to  it  on  the  ground  that  it  provided 
for  no  reciprocal  concessions  on  the  part  of  Great  Britain,  but 
they  opposed  it  even  more  strongly  because  it  involved  a  ma- 
terial reduction  of  the  local  tariff  on  British  manufactures. 
The  same  protectionist  spirit  has  been  equally  manifest  in  the 
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other  colonies.  In  the  Australasian  dominions  the  protectionists 
have  succeeded  in  defeating  all  measures  for  a  reduction  of  the 
tariff  on  imperial  products.  The  preferential  policy  has  there 
taken  the  form  of  an  increase  of  the  tariff  on  foreign  goods. 
This  concession  has  undoubtedly  been  of  considerable  value  to 
the  EngUsh  manufacturer  in  competing  with  his  American  or 
European  competitors;  but  it  has  afforded  him  no  reUef  from  the 
customs  burdens  which  are  imposed  upon  his  goods  in  the  in- 
terest of  the  local  producer.  The  colonial  tariff  on  many  ar- 
ticles was  so  high  as  to  exclude  the  English  manufacturer  from 
the  colonial  markets.  It  was  Uttle  satisfaction,  imder  the  cir- 
cumstances, for  the  British  trader  to  know  that  he  was  better 
off  than  the  foreign  manufacturer.  In  short,  the  value  of  the 
preference  was  dependent  upon  the  Uberality  of  the  fiscal  policies 
of  the  self-governing  units  of  the  empire. 

Many  of  the  colonial  protectionists  were  the  stanchest  im- 
perialists in  constitutional  matters  and  on  questions  of  defense 
or  foreign  poUcy,  but  on  fiscal  questions  they  were  the  most 
narrow-minded  of  provinciaUsts.  Their  imperiaUsm  did  not 
extend  to  their  pocketbooks.  They  objected  to  any  form  of 
preference  which  involved  a  reduction  of  the  local  tariff.  They 
came  forward  as  the  vigorous  champions  of  colonial  manu- 
facturers and  workingmen  against  the  hostile  invasion  of  the 
cheap  labor  products  of  Great  Britain.  To  the  sister  colonies 
they  extended  the  same  hostile  treatment.  They  have  been  the 
bitterest  opponents  of  the  efforts  of  the  colonial  governments  to 
bring  about  a  preferential  agreement  between  several  of  the 
colonies.  The  governments  of  Australia  and  New  Zealand,  and 
of  Canada  and  Australia,  have  been  carrying  on  reciprocity 
negotiations  for  years,  but  without  success.  The  protected  in- 
terests in  the  several  colonies  have  combined  to  defeat  any  im- 
pairment of  their  special  fiscal  privileges.  The  selfish  interests 
of  the  protectionists  have  proved  too  strong  for  the  imperial  spirit 
of  the  people.  The  empire  has  been  transformed  into  a  hostile 
group  of  competing  states. 

The  fiscal  relations  of  the  empire  are  chaotic  indeed.  ''To- 
day, for  example,"  as  Professor  Skelton  points  out,  ''in  Canada, 
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New  Zealand  has  a  preference,  Australia  has  not;  in  New  Zealand, 
South  Africa  has  a  preference,  Australia  has  not;  in  Australia, 
South  Africa  has  a  preference,  Canada  and  the  United  Kingdom 
have  not."  The  principle  of  an  imperial  preference  is  accepted 
in  theory;  it  is  disavowed  in  fact.  Every  proposal  to  bring 
about  an  interimperial  ''most  favored  nation"  agreement  has 
signally  failed.  The  broad-minded  enthusiasm  of  the  colonial 
delegates  at  the  imperial  conferences  has  soon  disappeared  in  the 
unfriendly  atmosphere  of  the  local  legislatures.  The  delegates 
have  been  made  to  feel  very  speedily  that  their  primary  obli- 
gation was  to  their  respective  colonies  rather  than  to  the  empire 
at  large.  The  resolutions  of  the  imperial  conferences  have  been 
quietly  consigned  to  the  ministerial  waste  paper  baskets.  In 
short,  the  jealousies  of  the  local  legislatures  and  the  selfishness 
of  vested  interests  within  the  several  colonies  have  nullified  all 
the  efforts  of  English  and  colonial  statesmen  to  bring  about  a 
commercial  union  of  the  empire  or  a  general  preferential 
agreement. 

The  external  fiscal  relations  of  the  empire  are  equally  imsatis- 
factory  from  an  imperial  standpoint.  The  self-governing  units 
of  the  empire  have  felt  free  to  enter  into  treaty  agreements 
with  foreign  states  which  are  quite  incompatible  with  the  idea 
of  the  fiscal  unity  of  the  empire.  The  commercial  treaties  of 
the  mother  land,  for  example,  are  never  extended  to  the  colonies 
unless  the  latter  are  expressly  included.  Great  Britain  thus 
enjoys  ''most  favored  nation"  treatment  in  many  other  states  by 
reason  of  special  tarifif  concessions.  From  these  commercial  ad- 
vantages the  colonies  are  often  excluded.  The  self-governing 
dominions  are  generally  entitled  to  share  in  these  fiscal  privi- 
leges, on  signifying  their  desire  to  become  parties  to  the  agree- 
ment. Since  they  are  free  to  choose  for  themselves,  they  have 
no  occasion  to  complain  if  they  find  themselves  in  a  less  fortu- 
nate fiscal  position  than  the  mother  land  in  a  particular  foreign 
market.  Canada,  for  example,  has  adhered  to  the  Anglo- 
Japanese  commercial  agreement;  whereas  Australia  has  declined 
to  do  so.  The  colonies  have  also  claimed  and  exercised  the 
right  to  enter  into  commercial  agreements  with  foreign  states. 
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Canada  has  concluded  fiscal  agreements  with  France  and  Japan 
under  the  terms  of  which  reciprocal  concessions  are  made  by 
both  parties  to  the  products  of  the  other.  Australia,  New 
Zealand  and  Newfoundland  have  all  carried  on  negotiations 
directly  or  indirectly  with  foreign  powers  for  reciprocal  tariff 
concessions.  In  brief,  the  treaty  making  power  has  been  used, 
as  have  the  other  fiscal  powers  of  the  colonies,  for  purely  national 
purposes.  It  has  been  a  phase  of  a  general  ''national  policy"  in 
fiscal  matters. 

At  present  the  unperial  preferential  policy,  like  the  Australasian 
preferential  program,  has  turned  out  to  be  essentially  a  national- 
istic and  not  an  imperial  policy.  It  has  been  diverted  from  its 
original  liberal  fiscal  principles  into  an  instrument  of  protection. 
It  has  aimed  at  the  promotion  of  special  colonial  interests  rather 
than  at  the  furtherance  of  the  general  commercial  welfare  of 
the  empire.  So  far  as  it  has  had  distinctly  imperial  ends,  it  has 
sought  to  bring  about  the  fiscal  unity  of  the  empire  by  a  policy 
of  bargain  and  sale.  It  has  appealed  to  the  material  interests  and 
not  to  the  imderlying  spiritual  ideals  of  the  nation.  Some  of  the 
unfavorable  results  of  this  policy  have  already  appeared  in  the 
strange  confusion  of  interimperial  tariffs  and  an  unfortunate 
attitude  of  suspicion  and  estrangement  among  the  colonies  in 
their  fiscal  relations  to  one  another  and  to  the  mother  country. 
In  view  of  the  past  experience  of  the  colonies,  it  is  safe  to  assert 
that  as  long  as  the  spirit  of  protection  is  dominant  throughout 
the  colonies  there  can  be  little  hope  for  a  genuine  system  of  pref- 
erential trade  in  which  the  commercial  unity  of  the  empire  will 
be  recognized  within  the  empire  as  well  as  in  relation  to  the 
outside  world. 

The  failure  of  the  Australasian  and  imperial  preferential  ex- 
periments points  to  the  conclusion  that  the  unity  of  the  empire 
can  scarcely  be  attained  by  an  appeal  to  material  interest.  Of 
all  the  ties  that  can  bind  an  empire  together,  a  bond  of  trade  is 
essentially  the  weakest  because  it  is  at  once  the  least  patriotic 
and  the  most  cosmopolitan.  Commerce  pursues  its  own  selfish 
interests;  it  respects  neither  persons  nor  nations.  The  Canadian 
Tories  of  1849  were  the  most  devoted  of  imperialists  so  long  as 
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they  enjoyed  a  preference  for  their  products  in  the  mother 
country.  But  when  that  preference  was  withdrawn,  they  were 
quickly  transformed  into  the  most  arrant  annexationists.  When 
it  no  longer  paid  to  be  loyal,  their  loyalty  petered  out.  The 
same  sordid  danger  confronts  every  attempt  that  may  be  made 
to  build  up  a  permanent  constitutional  organization  of  the  em- 
pire upon  the  basis  of  reciprocal  commercial  advantages  or  fiscal 
compacts.  The  history  of  the  nineteenth  century  has  borne  full 
witness  to  the  fact  that  a  sense  of  the  social  and  spiritual  unity 
of  a  people,  and  not  a  materialistic  conception  of  self  interest, 
has  been  the  deep  inspiration  of  every  national  and  federal 
union.  The  economic  element  has  undoubtedly  played  a  part, 
but  it  has  been  a  minor  part  in  these  great  national  dramas. 
The  consummation  of  the  great  colonial  federations  has  exem- 
plified the  emergence  of  a  new  national  consciousness;  it  has 
marked  the  triumph  of  the  spirit  of  colonial  nationalism  over  the 
particularistic  interests  of  the  several  states.  The  future  unifi- 
cation of  the  empire,  it  is  safe  to  predict,  will  depend  upon  the 
development  of  a  similar  spirit  of  social  and  political  solidarity 
throughout  the  empire. 

To  this  unification,  the  policy  of  preferential  trade  has  had 
little  or  nothing  to  contribute*  In  practical  operation,  the 
preferential  program  has  resulted  in  frequent  economic  friction 
between  contracting  colonies.  The  several  colonial  govern- 
ments have  not  hesitated  to  repudiate  at  will  their  treaty  obli- 
gations whenever  the  claims  of  the  local  treasuries  or  the  clamors 
of  local  protectionists  appeared  to  render  a  change  of  policy 
desirable.  The  imperial  preferential  policy  has  succeeded  in 
promoting  a  closer  union  of  the  empire  only  in  so  far  as  it  has 
taken  the  form  of  a  national  freewill  offering,  rather  than  of  re- 
ciprocal bargain  or  contract.  In  truth,  the  experience  of  the 
colonies  seems  to  cast  grave  doubt  upon  the  possibility  of  effect- 
ing a  federation  of  the  empire  through  the  agency  of  any  eco- 
nomic policy  short  of  an  imperial  Zollverein.  An  examination 
of  the  history  of  the  formation  of  the  American  union  and  of 
later  federations  lends  confirmation  to  this  opinion.  In  all 
these  cases,  the  fiscal  unification  of  the  states  has  been  brought 
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about  by  a  common  legislative  body.  It  has  been  the  product  of 
law  and  not  of  contract.  The  sacrifice  of  the  fiscal  independ- 
ence of  the  several  states  has  been  the  necessary  prerequisite 
to  commercial  and  political  unification.  This  is  the  price  which 
the  colonies,  likewise,  will  be  caUed  upon  to  pay,  if  they  decide 
to  enter  an  imperial  union.  The  question  now  is:  Are  they 
prepared  to  pay  the  price?  The  answer  to  the  question  has  been 
postponed  until  the  conclusion  of  the  war.  When  that  day 
comes,  the  statesmanship  of  the  empire  will  be  put  to  the 
severest  test.  The  empire  must  choose  between  the  policies  of 
nationalism  and  imperialism,  and  the  crux  of  that  problem  is  the 
fiscal  issue. 


GEOGRAPHY  AND  THE  GERRYMANDER 

C.   O.   SAUER 
University  of  Michigan 

The  gerrymander  is  an  American  name  for  a  political  abuse, 
which,  though  by  no  means  exclusively  American,  has  been  most 
widely  practiced  and  generally  tolerated  in  this  coimtry.  It  is 
a  device  for  the  partial  suppression  of  public  opinion  that  simu- 
lates agreement  with  democratic  institutions.  The  subterfuge, 
therefore,  has  no  place  in  countries  in  which  oligarchic  control 
is  legitimized.  Nor  is  it  suited  to  European  conditions,  because 
it  is  difficult  there  to  shift  electoral  boimdaries.  European 
electoral  units  in  large  part  have  a  clearly  defined  historical  basis, 
which  in  turn  rests  upon  geographic  coherence.  This  soUdarity 
is  commonly  so  great  that  it  cannot  be  disregarded.  American 
political  divisions  on  the  other  hand  show  in  major  part  very  im- 
perfect adjustment  to  economic  and  historic  conditions,  largely, 
because  many  of  the  divisions  were  created  in  advance  of  such 
conditions.  T3iey  are,  in  the  main,  not  gradual  growths,  but 
deUberate  and  arbitrary  legislative  creations,  made  without  ade- 
quate knowledge  of  the  conditions  that  make  for  unity  or  dis- 
unity of  population  within  an  area.  Political  divisions  tend, 
therefore,  to  be  less  significant  than  in  European  countries  and 
to  be  regarded  more  lightly.  It  is  in  particular  the  smaller 
unit,  such  as  the  coimty,  that  has  been  manipulated  for  elec- 
toral purposes.  In  spite  of  their  poorly  drawn  individual  boimd- 
aries, groups  of  counties  can  be  organized  into  larger  electoral 
imits  in  such  a  manner  as  to  represent  a  conmion  body  of  in- 
terests predominating.  On  the  other  hand  they  can  be  so  ar- 
ranged as  to  mask  these  interests.  The  lack  of  proper  coherence 
in  the  individtial  coimty  may  be  rectified  in  large  measure  in 
the  group,  or  it  may  be  intensified.  Gerryn[iandering  accom- 
plishes the  latter  result. 
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For  more  than  a  century,  voting  districts  have  been  arranged 
from  time  to  time  so  as  to  develop  to  maximum  effectiveness  the 
strength  of  the  party  in  power  and  to  render  impotent  the  oppo- 
sition groups.  There  is  little  abatement  of  the  practice  in  evi- 
dence today.  Few  states  are  without  gerrymandered  districts 
of  some  sort.  No  party  in  power  has  refrained  from  the  gerry- 
mander. The  analysis  of  congressional  districts  on  the  following 
pages  is  in  no  sense  a  partisan  argument.  It  is  solely  the  acci- 
dent of  numerical  superiority  that  determines  which  party  is  the 
offender  and  which  the  victim. 

Various  remedies  have  been  proposed,  but  apparently  none  has 
taken  adequate  account  of  the  necessity  of  adjustment  along 
geographic  lines.  Denunciations  of  the  system  and  appeals  to 
the  conscience  of  the  legislator  are  not  solutions.  The  difficulty 
is  largely  in  determining  what  constitutes  a  fairly  arranged 
voting  district.  Definitions  of  the  gerrymander  are  peculiarly 
vague  on  this  critical  point.  Webster  speaks  of  an  "unfair  and 
imnatural"  division.  The  Encyclopaedia  Britannica  calls  it  an 
arrangement  which  gives  "an  unfair  advantage  to  the  party  in 
power."  A  student  of  the  subject^  says  the  district  must  be 
"formed  intentionally  in  a  particular  manner  for  partisan  ad- 
vantage.'' All  of  these  definitions  fail  to  show  wherein  lies  the 
wrong  of  the  gerrymander.  The  purpose  of  this  article  is  to 
show  the  gerrymander  to  be  a  violation  of  the  geographic  unity 
of  regions  and  to  indicate  the  possibilities  of  equable  represen- 
tation by  reorganizing  electoral  districts  on  a  geographic  basis, 
i  A  region  of  geographic  unity  is  one  in  which  conditions  of  life 
are  in  general  similar  because  of  similarity  of  environment.  The 
people  have  the  same  common  interests.  Certain  occupations  are 
dominant.  Social  institutions  show  a  large  degree  of  uniformity. 
Public  opinion  is  easily  determinable.  Quite  commonly  also  the 
people  of  such  an  area  have  a  common  history,  as  geographic 
factors  have  in  most  cases  been  most  potent  in  determining  time 
and  manner  of  settlement  of  the  region.  As  time  goes  on  this 
regional  individuality  usually  continues  to  develop  in  some  re- 
spects, if  not  in  all.  Past  and  present,  therefore,  combine  to 
give  to  such  an  area  a  definite  political  attitude.     The  interests 

1  GrifRth,  E.  C,  Rise  and  Development  of  the  Gerrymander, 
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of  representative  government  demand  that  such  a  crystallized 
opinion  be  given  a  voice,  that  it  be  not  concealed  by  the  divi- 
sion of  the  natural  unit  and  its  distribution  among  other  dis- 
tricts of  diflferent  interests  and  opinions.  ^ 

If  this  be  granted,  the  determination  of  unit  geographic  areas 
becomes  a  matter  of  political  importance.  The  amount  of  di- 
vergence of  electoral  bouindaries  from  geographic  boimdaries  is 
thus  a  measure  of  their  fairness. 

In  the  determination  of  natural  areas  the  chief  factors  involved 
are  (1)  location,  especially  as  concerns  accessibility  from  other 
sections ;  (2)  topography,  especially  as  determining  character  and 
position  of  lines  of  communication,  and  as  affecting  the  type  of 
use  to  which  the  land  is  put;  (3)  soils;  (4)  drainage;  (5)  mineral 
resources.  Climate  is  not  commonly  a  differentiating  factor  for 
areas  involving  only  a  small  part  of  a  state.  It  does  become 
such  a  factor,  however,  in  the  extreme  west  of  the  United  States. 
The  existence  of  a  unit  geographic  area  depends  as  a  rule  upon  a 
combination  of  these  factors  which  set  it  off  from  adjacent  re- 
gions. Most  geographic  regions  are  separated,  not  by  sharply 
drawn  boundaries,  but  by  transition  zones  of  varying  width. 
Similarly  the  degree  of  contrast  between  regions  may  vary 
greatly. 

To  test  the  relation  of  political  attitude  to  geographic  condi- 
tions three  "border"  states — Missouri,  Kentucky,  and  Ten- 
nessee—  have  been  selected,  in  which  historical  and  economic 
contrasts  are  strong  and  in  which  the  two  parties  are  of  nearly 
equal  strength.  The  voting  unit  subjected  to  scrutiny  is  the 
congressional  district.  The  state  is  first  separated  into  its  geo- 
graphic components.  The  political  attitude  of  these  subdivisions 
is  next  determined  and,  when  possible,  an  explanation  given. 
The  divergence  of  geographic  and  congressional  boundaries  is 
noted  and  the  extent  to  which  natural  units  are  masked  thereby 
in  the  election  returns.  This  is  the  specific  test  proposed  for  the 
determination  '  of  gerrymandered  conditions.  Finally,  the  at- 
tempt is  made  to  show  that  congressional  districts  can  be  so 
rearranged  that  they  will  correspond  in  the  main  to  natural  divi- 
sions, and  that  this  redistricting  may  give  to  each  party  approxi- 
mately its  proper  representation. 
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A  redistribution  of  this  sort  will  supply  a  satisfactory  solution 
for  the  gerrymander.  It  has  the  advantage  over  the  remedy 
commonly  suggested,  the  election  of  congressmen  by  the  state  at 
4arge,  of  preserving  the  individuality  of  the  congressional  district. 
Not  only  are  the  qualifications  of  the  candidate  better  known 
to  an  individual  district  than  those  of  a  group  of  candidates 
to  the  entire  state,  but  the  district  retains  the  means  of  direct 
expression  of  its  opinion  in  the  national  assembly.  Areas  of 
fltrong  partisan  attitude  would  thus  be  given  a  voice,  and  in 
areas  of  mixed  sentiment  the  lines  of  demarcation  would  be 
drawn  on  the  fair  basis  of  unity  of  interests.  In  time  districts  of 
the  latter  sort  should  develop  a  definite  political  attitude.  Be- 
cause of  the  uniformity  of  conditions  within  a  geographically 
organized  district,  it  should  grow  in  solidarity  as  time  goes  on, 
with  an  effective  body  of  pubUc  opinion  as  the  result.  Dis- 
tricts, once  properly  established,  will  become  permanent  in  their 
major  features.  Marginal  readjustments  will  of  course  take  place 
from  time  to  time,  to  meet  the  changing  population  requirements 
of  congressional  allotments.  The  nuclear  area,  however,  em- 
bodying the  dominant  attitude  of  the  district,  will  I'toiain  un- 
disturbed. When  present  party  ahgnments  cease  to  satisfy,  for 
they  are  based  more  largely  on  tradition  than  on  fact,  the  realign- 
ment should  take  place  between  districts  which  are  geographi- 
cally determined,  not  within  such  districts. 

Only  the  two  major  parties  are  here  considered,  as  the  minor 
parties  are  neghgible  at  present  within  the  states  mentioned. 
The  strength  of  the  two  parties  is  derived  from  the  votes  cast 
in  the  latest  election  for  governor.  Congressional  elections  are 
of  little  value  in  arriving  at  an  estimation  of  party  strength.  In 
most  congressional  districts,  as  matters  stand,  the  result  of  the 
election  can  be  foretold,  and  a  considerable  part  of  the  dis- 
couraged minority  does  not  vote,  or  votes  merely  in  the  pri- 
mary of  the  other  party.  The  last  presidential  election  brought 
to  the  fore  issues  of  foreign  policy.  The  normal  strength  of  the 
parties  was  well  shown,  however,  in  all  three  states  by  the  elec- 
tions for  governor,  and  is  closely  checked  by  the  vote  cast  for 
the  other  state  oflScers.  In  every  instance,  the  minority  party  is 
sufficiently  strong  to  bring  out  the  full  strength  of  both  parties. 
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MISSOURI 

Missouri  is  a  state  of  strong  but  in  general  not  of  abrupt  geo- 
graphic contrasts.  North  Missouri  consists  principally  of  prairie 
farms;  the  greater  part  of  southern  Missouri  is  in  the  Ozark 
Highland.  Few  midwestem  states  show  as  great  diversity  of 
economic  conditions.  Dividing  lines,  however,  are  not  sharply 
drawn  in  most  places  and  transition  zones  may  exceed  the  width 
of  a  county. 

A  convenient  line  of  division  between  north  and  south  Missouri 
is  the  Missouri  River.  This  line  is  commonly  employed  and 
finds  expression  in  the  boimdaries  of  a  half-dozen  of  the  present 
congressional  districts  (fig.  2).  However  apparent  on  the  map, 
this  line  does  not  exist  as  one  of  geographic  contrast.  Politi- 
cally and  economically  it  has  been  and  still  is  a  median  line, 
not  a  frontier.  In  the  settlement  of  the  state  the  most  impor- 
tant movements  of  population  have  been  up  the  Missouri  River. 
A  tongue  of  settlement  extended  across  the  state  on  both  sides 
of  the  river  even  before  all  of  the  eastern  border  was  occupied. 
The  most  important  early  rural  settlements  of  the  state  were 
made  in  the  BoonsUck  country,  on  both  sides  of  the  river,  in 
what  are  now  roughly  Howard,  Cooper,  and  Saline  counties  (fig. 
2).  This  line  of  expansion  of  settlers  of  Southern  stock  is  still 
expressed  pohtically  by  the  fact  that  the  stronghold  of  Missouri's 
Democracy  is  located  in  these  central  coimties.  It  is  to  be 
noted  also  that  the  Missouri  River  coimties,  because  of  their 
settlement  by  slaveholders,  still  contain  the  highest  percen- 
tages of  negro  population  (fig.  1).  After  1830  a  large  German 
immigration  was  directed  to  Missouri  and,  as  in  the  previous 
case,  it  moved  up  both  sides  of  the  Missouri  Valley.  It  began 
in  the  lower  river  coimties  and  there  displaced  almost  entirely 
the  older  Southern  stock.  The  lower  river  counties,  because  of 
their  German  stock,  are  the  strongest  Republican  districts  of 
the  state.  In  all  the  history  of  the  state  the  Missouri  River  has 
served  as  a  most  powerful  bond  between  the  counties  situated 
along  its  course.  This  historical  influence  is  still  strongly  shown 
in  the  character  of  the  population  of  the  river  counties  and  in 
their  political  attitude.    Railroads  and  roads  were  built  parallel 


408  THB  AMERICAN  POLITICAL  SCIENCE  REVIEW 

to  the  river,  chiefly  because  of  the  early  concentration  of  popu- 
lation here,  and  increased  the  coherence  of  the  river  counties. 
Five  major  railway  lines  run  parallel  to  the  Missouri  through 
the  counties  adjoining  the  river,  whereas  a  single  north-south 
branch  line  runs  in  the  opposite  direction  (fig.  4).  The  oft- 
proposed  creation  of  a  deep  waterway  between  Kansas  City  and 
St.  Louis  would  restore  the  direct  value  of  the  river  as  a  high- 
way. 

The  influence  of  the  Mississippi  River  has  been  similar, 
though  less  pronounced.  Settlement  proceeded  up  its  valley 
and  outward  from  it.  There  is  an  especially  marked  similarity 
in  the  population  of  the  Mississippi  River  counties  above  St. 
Louis.  Those  below  constitute  another  unit  group.  Any  just 
poUtical  classification,  therefore,  must  accept  the  historic  unity 
of  the  regions  along  the  two  great  rivers  of  the  state,  especially 
since  this  unity  is  still  most  potent  in  determining  political 
sympathies  and  economic  interests.  This  idea  must  be  funda- 
mental to  any  subdivision  of  the  state. 

Topographically,  three  major  divisions  are  recognizable  (fig. 
1),  the  plains  of  northern  and  western  Missouri  (I  and  II),  the 
Ozark  Highland  (III) ,  and  the  Southeastern  Lowlands  (IV) .  The 
plains  area  falls  into  two  divisions,  northern  Missouri  (I)  and 
the  Osage  Plains  (II).  The  plain  of  northern  Missouri  includes 
all  of  the  northern  part  of  the  state,  has  a  rather  monotonous, 
gently  rolUng  surface,  and  its  soils  are  derived  in  the  main  from 
glacial  materials.  The  greater  part  of  the  surface  is  covered  by 
glacial  clays  and  clay  loams,  similar  to  those  of  Iowa;  along  the 
Missouri  River  are  important  areas  of  rich  loess  lands.  This 
area  constitutes  by  far  the  largest  section  of  good  farming  land 
in  the  state,  and  is  almost  purely  agricultural  in  its  interests. 
The  Osage  Plain  has  a  smooth  surface  formed  by  the  wearing 
down  of  the  soft  rocks  that  underlie  it,  and  has  soils  that  are 
residual  from  these  rocks.  It  is  fair  to  good  farming  country, 
rather  advanced  in  development.  The  Ozark  region  consists 
(a)  of  a  central  highland  (III),  which  is  in  the  main  traversed 
with  difficulty,  and  parts  of  which  are  extremely  rugged  in 
topography  and  poor  in  soil;  and  (b)  of  border  areas  that  slope 
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away  towards  the  adjacent  plains  and  merge  into  them  gradu- 
ally. Of  the  latter,  the  Springiield  Plain  (Ilia)  is  the  richeet  and 
most  highly  developed.  It  has,  in  major  part,  a  smooth  sur- 
face, and  it  includes  the  rich  zinc  and  lead  areas  of  the  Joplin 


Fio.  1.  Geographic  Divisions  of  Misboori 
I,  Plnin  of  North  Missouri;  II,  Osage  Plain;  III,  Oiark  Highland  (central 
portion);  Ilia,  Springfield  Plain  (western  Oiark  border);  Illb,  Missouri  River 
border  of  Oiarks;  IIlc,  Mississippi  River  border  of  Ocarks;  Illd,  St.  Francois 
Mountain  K^pon;  IV,  Southeastern  Lowlands.  Couaties  possessing  leas  than 
50  per  cent  of  total  surface  in  improved  farm  lands  are  dcaiKnated  by  circles. 
Figure  in  circle  indicates  percentage  improved  in  1910. 

region.  It  is  well  settled,  well  supplied  with  means  of  transpor- 
tation, and  contains  numerous  towns.  The  Missouri  River 
border  (Illb)  has  a  ridge  and  valley  topography,  most  pro* 
nounced  in  the  eastern  part.    Most  of  the  ridges  have  second- 
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rate  farming  tracts  upon  them.  The  valleys  have  an  excellent 
soil.  Between  are  forested  or  pastm-ed  slopes.  Fair  farming 
conditions  prevail.  The  situation  in  the  Mississippi  River 
border  (IIIc)  is  similar,  conditions  here  improving  southward. 
Neither  of  these  border  areas  has  any  great  mineral  resource. 
The  St.  Frangois  region  (Hid)  consists  of  rugged  knobs  of 
crystalline  rock,  towering  above  rich  limestone  basins.  In  the 
latter  the  greatest  lead  mining  district  of  the  country  has  de- 
veloped. The  counties  of  least  agricultural  development  lie  in 
this  last  district  and  in  the  Ozark  center  (fig.  1).  The  South- 
eastern Lowlands  (IV)  are  alluvial  accumulations,  on  a  huge 
scale,  of  the  Mississippi  River  and  its  tributaries.  The  land  is 
superbly  fertile,  but  most  of  it  is  available  for  agriculture  only 
after  extensive  drainage.  Covered  originally  by  hardwoods  and 
cypress  it  is  now  being  devoted  to  cotton  and  com  culture.  The 
older  coimties,  on  the  Mississippi  River,  have  a  rather  large  negro 
population.  This  section  is  the  youngest  part  of  the  state  in 
point  of  development,  and  is  increasing  at  present  more  rapidly 
in  wealth  and  population  than  any  other  part  of  Missouri. 

Present  party  lines  in  Missouri  were  drawn  at  the  time  of  the 
Civil  War  or  before  it,  at  least  in  a  general  way.  Southern  stock 
means  Democratic  allegiance;  northern,  RepubUcan.  North- 
west Missouri  (fig.  2)  is  curiously  mixed  and  represents  the 
mingling  of  the  old  southern  influence  which  came  in  by  the 
Missouri  River,  and  of  the  northern  immigration  across  the 
prairies  of  Illinois  and  Iowa.  The  Mississippi  River  border  of 
the  Ozarks,  like  that  of  the  Missouri,  is  Republican  due  to 
German  immigration.  Ste.  Genevieve  County  alone  remains 
Democratic.  Its  older  French  Catholic  population  attracted 
German  immigrants  of  the  same  faith,  who  are,  in  Missouri,  for 
the  most  part.  Democratic.  The  Republican  character  of  the 
major  part  of  the  Ozarks  is  analogous  to  the  RepubUcan  nature 
of  the  hill  districts  of  Kentucky  and  Tennessee,  and  the  settle- 
ment was  efifected  in  large  part  by  the  same  stock,  reinforced 
later  by  small  farmers  from  northern  states.  In  the  eastern 
Ozarks,  in  the  roughest  hill  districts  of  the  state,  the  Democratic 
party  dominates.    The  amount  of  land  that  can  be  farmed  here 
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bution  of  political  parties  in  Missouri  rests  upon  the  history  of 
settlement  of  the  state.  This  in  turn  depends  upon  geographic 
conditions.  The  earliest  immigrants  were  Southern,  brought 
their  Democratic  faith  with  them,  and  having  the  pick  of  the 
state,  established  themselves  on  the  most  accessible  and  most 
desirable  areas.  The  later  immigrants  were  largely  Republic- 
an, but  of  different  types:  (a)  Prosperous  farmers  from  the 
prairie  states  came  into  northern  and  northwestern  Missouri; 
(b)  the  moimtaineer  of  Kentucky  and  Tennessee  moved  into  the 
Ozark  Highland;  (c)  the  German  immigrant  displaced  the 
older  settlers  from  the  lower  Missouri  River  district.  The  bal- 
ance  is  still  shifting  in  favor  of  the  Republican  party,  especially 
in  the  Southeastern  Lowlands,  which  are  receiving  numerous 
farmers  from  the  north. 

The  vote  for  governor  in  1916  gave  the  Democratic  candidate 
382,295;  the  Republican,  379,692  ballots.  In  the  last  five  presi- 
dential elections  the  Republican  party  has  carried  the  state  twice, 
and  in  1912  the  combined  Republican  and  Progressive  vote  ex- 
ceeded the  Democratic  vote.  Out  of  16  seats  in  Congress, 
however,  the  Republicans  control  2,  the  Democrats  14.  Appar- 
ently, the  gerrymander  has  been  employed  to  good  advantage. 
The  map  of  the  congressional  districts  (fig.  3)  shows  immedi- 
ately two  that  are  atrociously  gerrymandered,  the  7th  and  14th. 
The  7th  in  fact  might  almost  be  said  to  involve  a  gerrymander 
of  all  southern  Missouri.  The  Democratic  stronghold  of  the  old 
Boonslick  country  checkmates  the  Republicanism  of  the  Ozarks 
ip  this  district.  It  drives  a  long  wedge  into  a  solid  Republican 
district  and  makes  easy  the  distribution  of  the  Republican  rem- 
nants on  either  hand  among  other  Democratic  districts.  No 
argument  of  common  origin  or  economic  interest  can  be  ad- 
vanced to  justify  placing  the  voter  of  Howard  in  the  Boonslick 
in  the  same  district  with  the  citizen  from  Greene  in  the  Ozarks. 
It  is  worthy  of  note  that  the  old  Democratic  stronghold  between 
the  Missouri  and  Mississippi  rivers  is  distributed  among  five 
congressional  districts  and  that  these  are  all  safely  Democratic 
as  a  result.  Populous  Boone  by  a  heavy  Democratic  vote  over- 
comes the  Republican  pluralities  of  the  Ozark  counties  south  of 
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the  river.  Monroe,  Randolph,  and  Chariton  assure  the  outcome 
in  the  2d  district,  aa  do  Marion,  Lewis,  and  Shelby  in  the  1st. 
In  the  9th  the  heavy  vote  of  Audrain,  Ralls,  Callaway,  and 
Pike  is  needed  to  counterbalance  the  RepubUcan  ballots  of  the 
German  counties  of  the  lower  Missouri.  In  thus  safeguarding  the 
Democracy  of  Missouri  the  lines  are  drawn  not  around,  but  across 
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areas  of  common  interest  and  tradition.  North  Missouri  there- 
fore may  also  be  said  to  be  gerrymandered.  Along  the  Arkansas 
border,  the  14th  district  pairs  the  cotton  farmer  of  the  South- 
eastern Lowlands  with  the  native  of  the  remote  White  River 
hills  in  Stone  and  Taney  counties,  most  Ozarkian  of  the  Ozarks. 
A  more  ill-matched  group  would  be  hard  to  find.  There  is  not 
even  direct  communication  between  extremities  of  this  district. 
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To  get  from  northern  Dunklin  County  to  Taney  County,  for 
eicample,  it  would  be  necessary  to  go  to  St.  Louis  (passing  through 
Illinois),  thence  to  Springfield,  transferring  there  to  a  third  rail- 
road after  making  a  circuit  of  half  the  state  and  going  through 
a  neighboring  state. 

The  gerrymander  may  also  be  based  upon  mequaUty  of  size  of 
electoral  districts.  The  population  in  1910  of  the  congressional 
districts  of  Missouri  was  as  follows  (figure  in  parentheses  indi- 
cates value  of  individual  vote  in  district  on  basis  of  a  normal 
value  of  one  in  a  district  of  average  population,  205,  833) : 

1 174,971  (1.18)   6 150,486  (1.36)  12 149,390  (1.37) 

2 171,136  (1.20)   7 218,182  (0.94)  13 167,188  (1.23) 

3 169,419  (1.29)   8 142,621  (1.61)  14 296,316  (0.69) 

4 179,707  (1.14)   9 190,688  (1.07)  16 226,374  (0.90) 

6 283,522  (0.72)   10 416,389  (0.49)  16 163,280  (1.26) 

11 203,667  (1.00) 

One  vote  in  Boone  Coimty  is  as  effective  as  three  in  St.  Louis 
County  or  in  a  part  of  St.  Louis  City.  The  10th  district  is  incon- 
testably  Republican.  It  has  therefore  been  allowed  to  include 
as  many  Republican  voters  as  possible.  The  14th  district,  if 
terminated  at  the  west  by  Ripley  County,  would  be  the  equiva- 
lent of  the  Southeastern  Lowlands,  and  would  have  the  normal 
population  of  a  Missouri  district.  The  district,  as  thus  consti- 
tuted would  be  strongly  Democratic.  Accordingly  we  find 
the  gratuitous  addition  of  seven  Ozark  coimties,  including  five 
of  the  most  solidly  Republican  counties  of  the  state.  The  re- 
sult is  a  small  but  usually  safe  Democratic  majority.  These 
oversized  districts  are  compensated  for  by  others  of  small  popu- 
lation, as  the  8th  and  16th,  which  could  not  be  enlarged  readily 
without  endangering  their  Democratic  status.  By  these  nice 
adjustments  of  size  and  boundary  the  Democratic  party  has 
stretched  an  exceedingly  slight  majority  to  a  control  of  seven- 
eighths  of  the  seats  in  Congress. 

In  figure  4  the  congressional  districts  are  cut  on  geographic 
patterns  in  so  far  as  geographic  districts  can  be  harmonized  with 
the  normal  population  requirements.  If  party  alignment  is  re- 
lated to  economic  conditions;  the  result  should  divide  the  districts 
fairly  among  the  two  parties. 
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Perhaps  the  strongest  economic  and  social  contrasts  are  be- 
tween the  large  cities  an4  the  rural  districts.  MiBsouri  has  two 
cities,  St.  Louis  and  Kansas  City,  exceeding  the  population  of  an 
avOT^e  congressional  district — 205,833,  in  1910.  St.  Louis,  with 
a  population  of  687,029  in  1910,  is  entitled  to  three  full  congres- 
sional districts.    Kansas  City,  with  248,381,  should  constitute  a 


district  without  the  addition  of  the  rest  of  Jackson  County.  If, 
on  the  basis  of  the  census  of  1910,  four  full  coi^^'essional  districts 
were  created  out  of  these  two  cities,  the  average  population  of 
the  remaining  districts  of  the  state  would  be  reduced  to  196,494. 
That  of  the  four  urban  districts  would  average  233,850.  This 
disparity  in  size  is  counterbalanced  by  the  greater  number  of 
aliens  and  other  nonresidents  among  the  city  population. 
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In  the  rearrangement  of  the  rural  districts,  recognition  is  given 
first  of  all  to  the  unity  of  the  Missouri  River  counties.  Below 
Kansas  City,  these  may  be  grouped  readily  into  three  districts. 
The  eastern  district  (9  in  fig.  4)  is  in  most  intimate  touch  with 
St.  Louis,  all  important  connections  beiag  with  that  city.  It  has 
more  rough  hill  land  than  the  more  westerly  sections,  and  farm- 
ing conditions  are  somewhat  less  good,  at  leaa^  \mtil  dairying  is 
introduced.  The  people  are  predominantly  of  German  descent, 
primarily  grain  farmers.  The  western  district  (3)  is  similarly 
related  to  Kansas  City,  consists  of  excellent  glacial  prairie,  loess, 
and  alluvial  lands,  of  smooth  surface,  and  is  an  important  pro- 
ducer of  cattle,  hogs,  and  com.  The  central  river  district  (8) 
includes  the  heart  of  the  Boonslick  country  and  the  old  settle- 
ments to  its  northeast.  It  is  equally  well  connected  with  St. 
Louis  and  Kansas  City,  but  has  also  important  commercial 
relations  with  Chicago.  This  area  by  location  and  tradition  is  the 
heart  of  the  state,  inhabited  by  the  oldest  and  proudest  Missouri 
stock,  and  seat  of  the  state  capitol  and  university. 

The  unity  of  the  Mississippi  River  counties  is  preserved  in 
district  1,  with  Hannibal  as  central  city.  The  prairie  counties 
of  northwest  Missouri  are  similarly  centered  about  St.  Joseph  (4) . 
The  remainder  of  northern  Missouri  (2)  forms  a  compact  district, 
with  similar  agricultural  conditions,  and  without  a  dominant 
center  of  population  or  line  of  communication. 

In  southern  Missouri  the  Osage  Plain  (6)  is  of  exactly  the 
proper  size  to  constitute  a  congressional  district.  The  South- 
eastern Lowlands,  by  the  addition  of  a  bit  of  the  adjacent  up- 
land, furnish  another  (14).  As  Cape  Girardeau  owes  its  im- 
portance to  this  section,  it  is  quite  properly  placed  within  the 
lowland  district.  The  four  populous  commercial  and  mining 
coimties  of  the  southwestern  Ozark  border  form  a  district  (7)  in 
which  urban  influences  prevail.  There  remain  the  northern  part 
of  the  Ozarks  proper  (16),  the  southern  Ozark  counties  (15), 
and  the  eastern  Ozarks  (13).  The  last  is  a  complex  area,  made 
up  of  a  number  of  smaller  areas.  It  is,  however,  fairly  well 
connected  by  railroad  lines,  and  economically  is  partially  domi- 
nated  by  the  St.  Fran9oi8  lead  mining  region. 
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By  this  classification  compact  districts  have  been  secured, 
with  a  maximum  accessibility  of  counties  to  each  other,  and  due 
regard  has  been  given  to  econontiic  and  historic  bonds.  No 
attention  was  paid  to  securing  a  proportionate  representation 
of  the  two  parties.  Nevertheless  such  a  result  is  secured,  as 
shown  by  the  following  table  of  the  normal  results  of  congres- 
sional election  in  the  districts  as  thus  constituted: 

1.  Democratic.    Majority 10,000  9.  Republican.    Majority 13,000 

2.  Republican.    Majority 4,000  10.  Republican 

3.  Democratic.    Majority 8,000  11.  Democratic 

4.  Republican.     Majority 4,000  12.  Republican 

5.  Democratic 13.  Democratic.    Majority.  .1,000  to  0 

6.  Democratic.    Majority 4,000  14.  Democratic.    Majority 4,000 

7.  Republican.  Majori ty...  1,000  to  0  15.  Republican.    Majority 3,600 

8.  Democratic.    Majority 10,000  16.  Republican.    Majority 3,500 

On  a  strictly  partisan  election  the  congressional  representation 
would  be  evenly  divided.  Ordinarily,  the  Democrats  would 
have  a  slight  advantage.  Under  favorable  circumstances  one 
party  might  gain  10  to  the  other's  6.  In  this  rearrangement  of 
districts  the  maxunum  deviation  of  population  from  the  normal 
population  of  a  Missouri  district  does  not  exceed  6  per  cent 
(census  of  1910). 

KENTUCKY 

The  state  of  Kentucky  constitutes  in  essence  part  of  a  slope 
that  leads  up  to  the  crest  of  the  Cumberland  sector  of  the  Ap- 
palachians. From  the  mouth  of  the  Tennessee  River  to  the 
Virginia  boundary  the  land  rises  steadily.  The  result  is  that 
the  higher  eastern  portion  of  the  slope,  by  dissection,  has  as- 
sumed mountainous  characteristics  and  is  commonly  called  the 
Mountains  of  Kentucky  (fig.  5,  IV),  whereas  the  western  por- 
tion (II)  is  hilly,  or  merely  rolling.  Evidently  no  sharp  line 
separates  these  two  areas,  however  strong  their  contrast  of  sur- 
face and  economic  conditions.  Several  tiers  of  counties  in  fact 
constitute  a  transition  zone,  in  which,  as  one  goes  westward,  the 
hills  gradually  decrease  and  the  prosperity  of  the  inhabitants 
even  more  gradually  shows  improvement.  A  rude  dividing  line 
may  be  drawn  west  of  the  headwaters  of  the  Ciunberland  River. 
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The  map  (fig.  5),  in  terms  of  percentages  of  improved  land,  &l- 
presees  the  change  in  roughness  of  cotmtry  along  this  line.  In  the 
western  area,  the  coal  horizons,  characterized  not  only  by  their 
mineral  fuel  but  by  distinctive  topography  and  soils,  may  be 
set  apart  (lib).  Within  the  great  northward  bend  of  the  Ohio 
lies  the  Blue-Grass  (III)  limestone  lowland,  separated  from  the 
highlands  to  the  south  by  a  double  rim  of  rocky  escarpments. 


Pio.  5.  Geographic  Ditisions  or  Kbntuckt 
I,  "Purchase"  or  Mieaiasippi  Lowlande;  Ila  and  lib,  upland  areaa  of  western 
Kentucky,  predominatingly  limestone  hilla,  lib  being  "Coal  Meaaures"  areai 
III,  Blue-Grass  Lowlands;  IV,  "Mountains"  of  Kentucky,  in  realitya  much 
disaectfid  plate&u.  The  circles  indicate  counties  with  less  than  50  per  cent  of 
their  total  surface  improved  land,  the  numbers  showing  the  percentage  improved. 

At  the  extreme  west  is  a  bit  of  the  great  alluvial  Mississippi 
lowlands,  known  in  Kentucky  as  the  "Purchase"  (I).  Moun- 
taineer, Blue-Grass  country  squire,  tobacco  grower  of  the  west- 
em  section,  these  are  a  few  of  the  contrasted  types  included  in 
the  term  Kentuckian. 

The  topographic  relations  of  political  parties  are  obvious  (fig. 
6).  The  rich  Blue-Grass  and  Piu'chase  lowlands  are  centers  of 
Democratic  strei^;th.  In  the  fastnesses  of  the  "Mountains"  the 
Republican  vote  rises  in  two  instances  to  more  than  90  per  cent 
of  the  total.  The  richer,  smooth  portions  of  the  western  up- 
lands are  in  general  Democratic,  as  are  the  alluvial  areas  of  the 
Ohio,  Chunberland,  and  Tennessee  rivers.    The  area  controlled 
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by  the  Republican  party  is  considerably  larger  than  that  ini^ 
which  Democratic  strength  is  dominant,  but  the  greater  popu- 
lousness  of  the  Democratic  districts  gives  to  them  a  slightly 
greater  votii^  strength.  At  the  present  time  the  Republican 
coi^essional  districts  are  two  out  of  eleven,  the  10th  and  11th 
(fig.  7),  both  located  entirely  in  the  "Mountains."  Yet  the 
normal  Democratic  majority  of  the  state  is  but  a  few  thousand; 
in  the  1915  gubernatorial  election  was  in  fact  only  471. 


Fia.  e.  DiBTRiBunoN  or  Democratic  and  Republican  Votinq  Strsnoth  ih 

Kentcckt 

Based  on  vote  for  governor  in  191S 

With  a  close  relation  between  geographic  divisions  and  party 
afEliations  it  is  evident  that  the  gerrymander  has  been  em- 
ployed to  good  purpose.  The  Blue-Grass  serves  the  same  pur- 
pose that  the  Boonslick  region  in  Missouri  does,  as  shown  by 
its  control  of  the  4th,  7th,  8th,  and  dth  districts  (fig.  7).  A  less 
obvious,  but  skillful  distribution  of  territory  in  the  2d  and  3d 
districts  has  made  both  Democratic.  The  1st  district,  by  its 
position  at  the  western  extremity  of  the  narrow  state,  has  not 
lent  itself  to  such  uses,  and  shows  a  surplus  of  10,000  Democratic 
votes.  This  district  and  the  1 1th  are  the  only  ones  that  are  not 
in  any  sense  gerrymandered.  The  11th  is,  however,  much 
oversized  in  population. 
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The  geographical  divisions  of  Kentucky  are  of  such  size  that 
they  can  be  well  accommodated  to  the  population  requirements  of 
congressional  districts.  The  population  of  the  Biue-Grass  re- 
gion, estimated  at  its  maximum  area,  is  about  that  of  three  nor- 
mal congressional  districts.  The  "Mountains"  contain  nearly 
the  same  population.  The  city  of  Louisville  will  account  for 
one  district,  as  will  the  coal-bearing  limestone  district  of  the 
Owensboro-Henderson  region.  The  remainder  of  the  limestone 
upland  has  more  than  enough  for  two  districts.  The  surplus, 
therefore,  may  be  put  with  the  Purchase  lowlands  to  complete 
the  last  district  of  the  state  on  a  geographic  rearrangement. 


Fio.  7.  CoNQRBssiONAL  DiBTniCTs  IN  Kentucky 

Even  in  the  upland  counties  of  this  westenmiost  district  lowland 
influences  predominate,  for  they  contain  the  mouths  of  the 
Cumberland  and  Tennessee  rivers.  The  possibilities  of  making 
political  divisions  on  geographic  hnes  are,  therefore,  of  an  un- 
■uaual  nature  in  this  state.  Figure  8  shows  the  close  accordance 
that  may  be  achieved.  These  districts  all  have  nearly  identical 
populations.  Moreover,  except  the  two  districts  in  the  heart 
of  the  "Mountains,"  they  all  are  organized  about  urban  centers, 
with  which  they  are  well  connected,  and  which  would  serve  as 
informal  capitals  for  the  political  life  of  their  districts. 

This  geographical  redistribution  of  districts  would  leave  a 
Democratic  majority  of  one,  instead  of  the  present  control  of 
nine  out  of  eleven  seats  in  Congress.    It  would,  therefore,  as  in 
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the  case  of  Missouri,  brii^  to  light  the  fact,  now  thoroughly  con- 
cealed, that  the  division  of  parties  in  Kentucky  is  sectional. 
On  this  basis,  the  Blue-Grass  region  and  Louisville  would  fonn  a 
compact  group  of  four  Democratic  districts,  encircled  by  upland 
RepubUcan  districts.  On  the  west,  the  lowland  and  coal  meas- 
ures counties  would  add  two  more  to  the  Democratic  column. 


Fio.  8.  Geqqrapbic  RnABOANaiiiENT  or  Conorbbsional  Dibthictb  in 

KSNTttCKT 

As  to  area,  the  extent  of  the  five  Republican  districts  would  be 
greater  than  that  of  the  six  Democratic  ones.  The  following 
table  gives  the  normal  plurality  of  these  gec^jraphically  revised 
districts: 

1.  Democratic.  Majority 10,000  7.  Democratie.    Majority 7,000 

2.  Democratic.  Majority 1,500  8.  Democratic.    Majority 1,600 

3.  Republican.  Majority 2,000  9.  Republican.    Majority 4,000 

4.  Republican.  Majority 7S0  10.  Republican.    Majority 10,000 

5.  Democratic.  Majority 3,000  11.  Republican.    Majority 12,000 

6.  Democratic.  Majority 8,000 

TENNESSEE 

As  in  few  other  states,  the  conditions  and  affairs  of  the  people 
of  Tennessee  are  based  on  geologic  structure.  Surface,  drainage, 
soils,  mineral  resources,  contact  with  other  areas,  all  these  have 
their  detennination  in  the  geology.  Geology  is  indeed  a  sub- 
ject of  every  day  importance  in  Tennessee,  for  upon  it  depend 
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the  wealth  or  poverty,  progress  or  stagnation,  even  the  poUti- 
cal  convictions  of  its  sections  to  an  extraordinary  degree. 

The  state  has  eight  natural  divisions.  Three  of  these  are 
lowland  areas,  one  in  west,  one  in  middle,  and  one  in  east  Ten- 
nessee. Between  them  are  highland  areas,  less  densely  settled, 
less  prosperous,  less  significant  in  the  affairs  of  the  state. 

West  Tennessee  forms  a  lowland  area  (I  and  II  in  fig.  9)  in 
striking  contrast  to  the  uplands  east  of  the  Tennessee  River. 
Geologically,  Tennessee  west  of  the  Tennessee  River  is  young, 
east  of  that  stream  old.  The  portion  adjacent  to  the  Mississippi 
River  (I)  is  much  superior  in  resources  to  the  area  adjoining  the 
Tennessee  (II).  The  former  consists  of  the  most  recent  sands, 
silts,  and  clays  (largely  Tertiary),  overspread  in  part  by  loess, 
and  of  large  amounts  of  alluvial  lands.  It  is  the  most  southern 
part  of  the  state  in  its  characteristics.  Here  most  of  the  cot- 
ton of  the  state  is  produced,  large  land  holdings  are  the  rule, 
and  the  proportion  of  negroes  is  highest.  The  northern  and 
southern  section^  of  this  area  (I)  again  may  be  contrasted. 
In  the  north,  com  and  wheat  replace  largely  the  cotton  culture 
of  the  southern  counties,  the  negro  population  is  much  less 
numerous,  and  the  white  popidation  is  much  less  distinctly 
southern  in  character.  The  area  west  of  the  Tennessee  River 
(II)  is  composed  of  older  (in  the  main  Cretaceous)  sediments, 
with  more  gravelly  and  sandy  material.  The  land  is  generally 
poor  in  humus,  and  in  places  has  been  sadly  damaged  by  soil 
erosion.  It  is  inhabited  largely  by  rather  poor,  small  farmers. 
The  scant  agricultural  attractions  of  the  area  have  not  resulted 
in  the  introduction  of  negro  labor  to  any  extent.  The  Ten- 
nessee River  is  still  the  principal  route  of  communication  for  a 
large  part  of  this  region.  Railroads  have  been  built  across  the 
area  rather  than  into  it. 

The  lowland  area  of  central  Tennessee  is  the  Nashville  Basin 
(V).  It  is  a  lowland  region  only  with  reference  to  the  higher 
lands  that  completely  surround  it,  called  the  Highland  Rim. 
Geologically  and  geographically,  it  is  the  counterpart  of  the 
Blue-Grass  region  of  Kentucky.  It  is  splendid  limestone  farm- 
ing country,  producing  com,  stock,  and  tobacco.     East  Ten- 
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nessee  (VII)  is  a  continuation  of  the  Valley  of  Virginia,  part  of 
the  great  trough  that  lies  within  the  Appalachian  mountain 
system.  Along  the  Carolina  border  rise  the  great  moimtain 
masses  of  the  harder,  older  Appalachian  rock  formations  (VIII) . 
At  the  west  the  Valley  of  East  Tennessee  is  overtopped  by  the 
long  ridge  of  Walden  or  Cumberland  Mountain,  in  reality  the 
margin  of  a  plateau,  the  Cumberland  Plateau  (VI),  that  slopes 
away  toward  the  Nashville  Basin.  This  is  the  Tennessee  equiva- 
lent of  the  "Mountains"  of  Kentucky,  and  is  no  less  isolated  and 
unproductive  than  the  region  to  the  north.  On  the  west  of  the 
Nashville  Basin  is  a  similar,  but  lower  highland,  especially  poor 
and  rugged  in  its  southern  part  (IV).  The  northern  part  lies 
better,  is  less  dissected,  and  has  a  much  more  desirable  soil  (III). 
It  constitutes  a  prosperous  tobacco  growing  section,  similar  to  the 
adjacent  region  in  Kentucky.  In  economic  value  this  area  ranks 
immediately  after  the  three  lowland  regions. 

Tennessee  politics  are  the  combined  result  of  productivity  of 
the  soil  and  of  geographical  position.  The  poor  areas  here  as 
in  the  other  states  discussed  in  this  paper  are  Repubhcan.  The 
rich  areas  are  Democratic,  except  the  Valley  of  East  Ten- 
nessee. This  is  as  desirable  a  farming  area  as  is  foimd  in  the 
state  and  is  the  oldest  part  of  the  state  in  point  of  development. 
Yet  this  area,  older  than  any  in  the  three  states  under  discus- 
sion, is  strongly  Republican.  It  was  occupied  originally  by  small 
farmers,  not  slaveholders,  who  passed  southward  through  this 
great  structural  valley,  largely  from  the  Scotch-Irish  and  Ger- 
man settlements  of  Pennsylvania  and  Virginia.  Small  grains, 
hay,  and  com  remained  the  principal  crops,  and  the  institu- 
tion of  slavery  never  became  profitable  or  popular  with  these 
people.  Thus  does  the  story  of  political  faith  in  the  border 
states  go  back  even  today  to  the  causes  of  an  institution  that 
has  disappeared  two  generations  since.  East  Tennessee  against 
the  rest  of  the  state  has  been  the  line-up  in  political  frays  almost 
since  the  state  has  been  in  existence. 

The  solid  Republican  eastern  Tennessee  is  so  situated  that  its 
gerrymandering  is  almost  impossible,  chiefly  because  of  the 
attenuated  form  of  the  state.     Here  there  are  consequently  two 
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regularly  Republican  congressional  districts  (fig.  11).  Tlie  other 
eight  districts,  however,  are  Democratic.  Again  we  find  the 
most  centrally  located  Democratic  area  used  for  the  control  of 
adjacent  districts,  in  this  case  the  Nashville  Basin  controlling 
the  4th,  5th,  6th,  and  7th  districts.  The  4th  district  includes 
parts  of  four  distinct  geographic  regions,  ranging  from  Rhea 
County,  in  the  East  Tennessee  Valley,  to  Simmer,  on  the  tobacco 
growing  uplands  of  the  western  Highland  Rim.  The  minor 
Republican  district  of  the  Tennessee  River  hills  is  easily  con- 
cealed in  the  7th  and  8th  districts  by  the  plausible  device  of  em- 
ploying the  river  as  a  boundary  line.  The  result  is  quite  as 
unfair  to  the  sections  involved  as  is  the  similar  practice  in 
Missouri. 

East  and  middle  Tennessee  are  easily  rearranged  on  a  geo- 
graphic basis.  The  Valley  of  East  Tennessee  has  a  population 
equivalent  to  three  congressional  districts  (fig.  12).  The  Nash- 
ville Basin  accommodates  two.  The  intervening  Cumberland 
Plateau  and  Highland  Rim,  although  of  large  area,  is  the  equiva- 
lent of  one  district.  The  tobacco  growing  Highland  Rim,  north- 
west of  Nashville,  becomes  a  district  by  the  addition  of  two 
counties  west  of  the  Tennessee.  The  good  lowlands  of  west 
Tennessee  form  two  districts.  The  remaining  district  would  be 
constituted  by  the  brokeA  country  of  the  southwestern  High- 
land Rim  and  the  inferior  lowland  area  west  of  the  Tennessee 
River.  For  equality  of  population  two  of  the  better  counties 
of  west  Tennessee,  Gibson  and  Weakley,  are  added.  These  last 
constitute  the  only  serious  departure  from  geographic  unity. 
By  this  arrangement  every  geographic  division  of  the  state 
receives  political  expression.  The  result  would  be  five  certain 
Democratic  districts,  two  in  west  Tennessee,  two  in  the  Nash- 
ville Basin,  and  the  Clarksville  portion  of  the  Highland  Rim. 
The  three  districts  of  east  Tennessee  would  be  Republican. 
The  Cumberland  Plateau  district  and  the  district  (8)  formed 
by  the  southwestern  Highland  Rim  and  the  Cretaceous  lowlands 
would  be  doubtful.  The  result  would  again  express  the  relative 
strength  of  the  two  parties  in  the  state. 
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II.  POLICE  POWER 

The  decisions  of  the  Supreme  Court  during  the  October  tenns 
of  1914,  1915,  and  1916,  indicate  on  the  whole  a  more  tolerant 
attitude  towards  the  judgment  of  state  legislatiu'es  on  questions 
of  the  police  power  than  one  would  be  apt  to  infer  from  the  criti- 
cisms called  forth  by  the  few  cases  in  which  laws  were  declared 
invalid.  The  cases  on  these  questions  gave  rise  to  more  diver- 
sity of  opinion  among  the  judges  than  did  those  arising  under 
the  conunerce  clause.  In  most  of  the  important  cases  there  was 
dissent,  and  several  were  decided  by  a  vote  of  five  to  four. 
Chief  Justice  White,  and  Justices  Van  Devanter  and  McRejmolds 
were  opposed  to  the  Oregon  ten-hour  law,  the  Washington  com- 
pensation law  and  the  Washington  employment  agency  law; 
while  Justices  Holmes,  Brandeis  and  Clarke  were  in  favor  of  all 
three.  On  certain  crucial  questions  these  six  justices  seem 
quite  likely  to  counteract  each  other,  and  leave  the  balance  of 
power  with  Justices  McKenna,  Day  and  Pitney.  Justices  Pit- 
ney and  Day  were  in  favor  of  the  ten-hour  law  and  the  compen- 
sation law  and  opposed  to  the  employment  agency  law.  Mr. 
Justice  McKenna  was  in  favor  of  the  ten-hoiu*  law  and  the 
employment  agency  law  and  opposed  to  the  compensation  law. 
In  the  Oregon  Minimum  Wage  Case,  the  court  was  divided 
four  to  four,  Mr.  Justice  Brandeis  not  sitting.  It  is  a  natural 
inference  from  Mr.  Justice  Pitney's  dissenting  opinion  in  the 

*  For  the  first  installment  of  this  article  see  the  American  Political  Science 
Review  for  February,  1918,  pp.  17-49. 
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case  sustaining  the  Adamson  Law  that  he  voted  with  the  Chief 
Justice  and  Justices  Van  Devanter  and  McReynoIds  against  the 
Tniniinuni  wage  law. 

The  Washington  employment  agency  law  came  before  the  court 
in  Adams  v.  Tanner.'  The  statute  made  it  a  criminal  offense 
to  collect  fees  from  workers  for  fiunishing  them  with  employ- 
ment or  with  information  leading  to  such  employment,  thus 
going  beyond  the  provision  of  the  Michigan  law,  sustained  in 
Brazee  v.  Michigan/  which  penalized  an  employment  agency 
sending  one  seeking  emplojnnent  to  an  employer  who  had  not 
applied  for  help.  In  the  Washington  case  the  majority  of  the 
court  accepted  as  true  the  statement  made  on  behalf  of  the 
agencies  that  their  business  could  not  continue  if  they  were 
forbidden  to  collect  fees  from  workers,  even  though  they  were 
still  permitted  to  charge  a  commission  to  employers.  It  regarded 
the  business  of  getting  jobs  for  workers  as  distinguishable  from 
that  of  getting  workers  for  jobs,  and  held  that  the  statute  was 
one  of  prohibition  rather  than  one  of  mere  regulation.  The 
minority  did  not  seriously  contest  these  positions,  so  that  the 
main  issue  between  the  judges  was  whether  the  business  was 
useful.  Mr.  Justice  McReynoIds,  for  the  majority,  asserted 
that  it  was.  Mr.  Justice  Brandeis,  for  the  minority,  adduced 
evidence  to  sustain  the  position  that  the  abuses  in  the  business 
were  serious  and  could  not  be  satisfactorily  met  by  legislation 
less  drastic  than  that  which  Washington  adopted.  Whether 
the  majority  did  not  regard  the  evidence  as  trustworthy,  or 
whether  it  thought  that  the  business,  in  spite  of  the  unavoidable 
abuses,  was  still  useful  and  protected  by  the  Constitution  is  not 
made  wholly  clear. 

Coppage  V.  Kansas*  held  that  a  state  cannot  forbid  an  em- 
ployer to  require  of  an  employee  or  one  seeking  employment 

«  (1917)  244  U.  S.  590.  See  5  California  Law  Review  494,  85  Central  Law  Jour- 
nal 111,  17  Columbia  Law  Review  635,  31  Harvard  Law  Review  490,  12  Illinois  Law 
Review  428,  2  Minnesota  Law  Review  56,  5  Virginia  Law  Review  361,  and  27  YaU 
Law  Journal  134. 

»  (1916)  241  U.  S.  340. 

*  (1915)  236  U.  S.  1.  See  49  American  Law  Review  596,  15  Columbia  Law  Re- 
view  272,  28  Harvard  Law  Review  496,  19  Law  Notes  13,  13  Michigan  Law  Review 
497,  63  University  of  Pennsylvania  Law  Review  566,  20  Virginia  Law  Register  954, 
2  Virginia  Law  Review  540,  and  24  Yale  Law  Journal. 
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an  agreement  not  to  become  or  remain  a  member  of  a  labor  miion. 
Mr.  Justice  Pitney  saw  in  the  statute  no  other  object  than  that 
of  removing  inequalities  of  fortune  or  of  interfering  with  the 
powers  and  disabilities  which  flow  from  inequality  of  fortune, 
and  this  he  found  no  proper  object  of  the  police  power.  Mr. 
Justice  Holmes,  in  a  brief  dissent,  said  that  ''in  present  condi- 
tions a  workman  not  unnaturally  may  believe  that  only  by 
belonging  to  a  union  can  he  secure  a  contract  that  shall  be  fair 
to  him.''  And  he  added:  "If  that  belief,  whether  right  or 
wrong,  may  be  held  by  a  reasonable  man,  it  seems  to  me  that 
it  may  be  enforced  by  law  in  order  to  establish  the  equality 
of  position  between  the  parties  in  which  liberty  of  contract 
b^ins."  Mr.  Justice  Day  also  dissented,  although  he  had  been 
with  the  majority  in  Adair  v.  United  States*  which  declared  in- 
valid a  statute  of  Congress  forbidding  an  interstate  carrier  to 
discharge  an  employee  because  of  his  membership  in  a  union. 
He  felt  that  the  effects  of  the  imposition  forbidden  by  Kansas 
were  much  more  serious  and  far-reaching  than  those  like- 
ly to  flow  from  the  action  prohibited  by  Congress,  and  that 
there  was  an  important  distinction  between  the  exercise  of  the 
right  to  discharge  at  will  and  the  imposition  of  a  requirement 
that  an  employee,  as  a  condition  of  employment,  shall  make  a 
particular  agreement  to  forego  a  legal  right.  He  cited  decisions 
sustaining  other  statutes  which  were  rendered  necessary  by 
the  fact  that  the  inequality  of  the  bargaining  power  of  employees 
rendered  them  incapable  of  protecting  themselves  from  im- 
positions hostile  to  the  public  interest.  Mr.  Justice  Hughes, 
who  was  not  on  the  bench  when  the  Adair  case  was  decided, 
concurred  in  the  dissent  of  Mr.  Justice  Day. 

Three  cases  sustained  state  laws  limiting  hours  of  labor. 
Miller  v.  Wilson*  and  Bosley  v.  McLaughlin'  involved  eight- 
hour  laws  for  women  in  various  employments.     In  Bunting  v. 

»  (1908)  208  U.  8.  161. 

•  (1915)  236  U.  8.  373. 

'  (1915)  236  U.  8.  385.  See  50  American  Law  Review  07,  3  California  Law  Re- 
view 323,  and  13  Michigan  Law  Review  506.  On  the  general  subject,  see  Felix 
Frankfurter:  ''Hours  of  Labor  and  Realism  in  Constitutional  Law/'  29  Harvard 
Law  Review  353. 
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Oregon,*  the  much-reviled  Lochner  v.  New  York*  which  in  1905 
had  declared  unconstitutional  a  ten-hour  law  for  bakers  was 
quietly  laid  to  rest,  without  even  being  mentioned  at  its  own 
obsequies.  Chief  Justice  White,  and  Justices  Van  Devanter  and 
McRejmolds  dissented,  but  without  assigning  their  reasons.  Mr. 
Justice  Brandeis  did  not  sit,  having  been  of  counsel.  The 
Oregon  statute  was  much  broader  than  the  bakery  stiatute  in- 
volved in  the  Lochner  casid,  for  it  applied  to  men  ''in  any  mill, 
factory,  or  manufacturing  establishment."  Most  of  the  opinion 
was  concerned  with  questions  raised  by  certain  exceptions  in 
the  statute,  and  by  the  provision  for  extra  rates  of  compensa- 
tion for  laborers  permitted  to  work  overtime  in  emergencies. 
It  was  contended  that  this  made  the  statute  really  a  wage  law, 
but  Mr.  Justice  McKenna  answered  that  the  purpose  of  the  wage 
provisions  was  merely  to  deter  employers  from  taking  imdue 
advantage  of  the  permission  to  work  employees  overtime  in  cer- 
tain contingencies.  The  reversal  of  the  Lochner  case  is  solem- 
nized in  the  following  language:  ''There  is  a  contention  made 
that  the  law,  even  regarded  as  regulating  the  hours  of  service, 
is  not  either  necessary  or  useful  for  preservation  of  the  health 
of  employees.  .  .  .  The  record  contains  no  facts  to  sup- 
port the  contention,  and  against  it  is  the  judgment  of  the  legis- 
lature and  the  supreme  court  [of  Oregon].     .     .     ." 

Two  cases  involved  questions  relating  to  wages.  Rail  & 
River  Coal  Co.  v.  Yaple*®  sustained  the  Ohio  "run-of  mine"  or 
"anti-screen"  law,  thus  aflKrming  by  unanimous  decision  the 
doctrine  of  McLean  v.  Arkansas,  ^^  from  which  Justices  Brewer 
and  Peckham  had  dissented.    In  Stettler  v.  O'Hara^  the  Oregon 

•  (1917)  243  U.  S.  426.    See  17  Columbia  Law  Review  538,  15  Michigan  Law 
Review  5S4,  3  Virginia  Law  Register,  n.s.  221,  5  Virginia  Law  Review  55,  and  26 
YaU  Law  Journal  607. 
•  (1905)  198  U.  S.  45. 

»•  (1915)  236  U.  S.  338. 

"  (1909)  211  U.  S.  539. 

"  (1917)  243  U.  S.  629.  See  R.  G.  Brown,  ''The  Oregon  Minimum-Wage 
Cases,''  1  Minnesota  Law  Review  471;  T.  R.  Powell,  ''The  Constitutional  Issue  in 
Minimum- Wage  Legislation,"  2  Minnesota  Law  Review  1,  and  "The  Oregon 
Minimum- Wage  Cases,"  32  Political  Science  Quarterly  296.  For  a  discussion  of 
the  decision  in  the  state  court,  see  28  Harvard  Law  Review  89. 
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minimum-wage  law  was  saved  from  being  declared  unconstitu- 
tional because  the  judgment  of  the  court  below  had  been  in  its 
favor,  and  the  Supreme  Court  was  evenly  divided  on  the  ques- 
tion. Mr.  Justice  Brandeis  did  not  sit,  having  been  of  counsel. 
Had  the  case  come  from  a  court  which  had  declared  the  statute 
unconstitutional,  that  judgment  would  have  been  aflSbrmed, 
since  imder  the  rules  an  equally  divided  vote  affirms  the  judgment 
below.  The  decree  in  such  a  case  is  of  course  not  a  precedent  on 
the  constitutional  issue.  Since  this  decision,  two  additional  state 
courts  have  sustained  minimum-wage  laws,^'  and  the  question 
may  soon  be  presented  to  the  Supreme  Court  again  in  a  case  in 
which  Mr.  Justice  Brandeis  may  sit. 

Statutory  changes  in  the  law  of  torts  were  approved  in  an 
important  series  of  cases.  In  Easterling  v.  Pierce,  ^^  the  court 
reaffirmed  previous  holdings  to  the  effect  that  a  state  may  give 
retroactive  application  to  a  statute  making  proof  of  the  happen- 
ing of  an  accident  give  rise  to  a  prima  facie  presimiption  of 
negligence,  and  may  abrogate  the  fellow-servant  rule  as  to  em- 
ployees of  railroads  and  similar  enterprises,  although  retaining 
the  rule  in  general.  In  Jeffrey  Mfg.  Co.  v.  Blagg^*  the  court  dis- 
missed a  complaint  based  on  alleged  discriminatory  features  of 
the  Ohio  workmen's  compensation  statute.  It  held  it  proper 
to  take  the  defenses  of  contributory  negligence,  assumption  of 
risk,  and  the  fellow-servant  rule  from  employers  who  did  not 
elect  to  accept  the  optional  compensation  act,  although  em- 
ployers of  less  than  five  employees  were  not  made  subject  to  the 
act  and  therefore  retained  their  ancestral  common-law  defenses. 
Northern  P.  R.  Co.  v.  Meese"  sustained  a  provision  of  the 
Washington  compensation  law  which  confined  employees  to  their 

**  See  31  Harvard  Law  Review  1013.    For  articles  dealing  with  the  general  sub- 
ject of  the  constitutionality  of  what  is  conunonly  called  "social  legislation/'  see 

E.  S.  Corwin,  ''Social  Insurance  and  Constitutional  Limitations/'  26  Yale  Law 
Journal  431 ;  A.  M.  Kales,  ''Due  Process,  the  Inarticulate  Major  Premise,  and  the 
Adamson  Act/'  26  YaU  Law  Journal  519;  E.  R.  Keedy,  "The  Decline  of  Tradi- 
tionalism and  Individualism/'  65  University  of  Pennsylvania  Law  Review  764; 

F.  R.  Mechem,  "The  Changing  Legal  Order/'  15  Michigan  Law  Review  1S5. 
>*  (1914)  235  U.  S.  380. 

1*  (1915)  235  U.  S.  571.    See  50  National  Corporation  Reporter  506. 
^*  (1916)  239  U.  8.  614. 
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remedy  against  their  employers  under  the  act,  and  deprived 
them  of  their  common-law  action  against  third  persons  to  whose 
negligence  their  misfortune  was  due.^' 

These  three  cases  were  forerunners  to  decisions  affirming  the 
power  of  the  state  to  pass  compensation  acts  which  imposed 
liability  on  employers  for  injuries  to  their  employees,  even 
though  no  negligence  on  the  part  of  the  employer  could  be  shown, 
and  which  fixed  statutory  rates  of  compensation  to  be  awarded 
by  an  administrative  commission.  The  objection  to  such  legis- 
lation which  the  New  York  court  of  appeals  had  foimd  fatal  in 
Ives  V.  South  Buffalo  Ry.  Co.^^  was  that  it  imposed  liability 
without  fault.  But  Mr.  Justice  Pitney  replied  that  ''no  one 
has  a  vested  interest  in  any  rule  of  law,  entitling  him  to  insist 
that  it  shall  remain  unchanged  for  his  benefit."  And  he  added 
that  ''liability  without  fault  is  not  a  novelty  in  the  law."  The 
opinion  made  it  clear  that  the  court  was  passing  on  the  particu- 
lar statute  before  it,  and  was  not  deciding  "whether  the  state 
could  abolish  all  rights  of  action,  on  the  one  hand,  or  all  de- 
fenses, on  the  other,  without  setting  up  something  adequate  in 
their  stead." 

In  New  York  Central  R.  Co.  v.  White,^*  which  sustained  the 
New  York  statute,  the  opinion  compared  the  gains  and  losses 
to  employers  and  employees  from  the  change  from  the  common- 
law  to  the  statutory  compensation  plan,  and  found  the  altera- 
tions fundamentally  fair  to  both.  Various  subordinate  criti- 
cisms of  compensation  legislation  were  considered  and  refuted 
in  Hawkins  v.  Bleakly,^®  which  sustained  the  Iowa  statute. 
The  Washington  law,  sustained  in  Mountain  Timber  Co.  v. 
Washington,**  differed  from  the  others  before  the  court,  in  that 

^^  For  the  results  where  statutes  do  not  take  away  the  common-law  remedy 
against  third  persons,  see  IS  ColunUna  Law  Review  598. 

"•  (1911)  201  N.  Y.  271. 

!•  (1917)  243  U.  S.  188.  See  T.  R.  Powell,  ''The  Workmen's  Compensation 
Cases,"  32  Political  Science  Quarterly  542.  See  also  84  Central  Law  Journal  227, 
15  Michigan  Law  Review  513,  1  Minnesota  Law  Review  449,  2  St.  Louie  Law  Rt' 
view  181,  and  65  University  of  Pennsylvania  Law  Review  682. 

"  (1917)  243  U.  S.  210. 

"  (1917)  243  U.  S.  219.  See  51  American  Law  Review  439, 54  National  Corpora- 
tion Reporter  410,  and  26  Yale  Law  Journal  618. 
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insurance  in  a  state  fund  was  compulsory,  and  employers  had 
to  pay  to  the  fund  even  though  they  had  no  accidents  in  their 
particular  establishmaits.  The  industries  of  the  state,  however, 
were  classified,  so  that  the  less  dangerous  ones  would  make  pro- 
portionately smaller  contributions.  Mr.  Justice  Pitney  found 
this  form  of  compulsory  insurance  substantially  similar  to  that 
required  of  banks  in  the  Oklahoma  depositors'  guarantee  law  sus- 
tained in  Noble  State  Bank  v.  Haskell.^  It  required  no  more 
than  what  most  business  men  seek  voluntarily,  i.e.,  a  pooling  of 
their  risks  by  insurance  so  that  they  may  be  safe  from  the  dan- 
gers of  extraordinary  catastrophies.  Four  justices  dissented  in 
this  case,  including  Mr.  Justice  McKenna.  The  other  compen- 
sation decisions  were  unanimous. 

In  Bowerstock  v.  Smith,^  decided  on  the  same  day  as  the 
compensation  cases,  an  employer  sought  to  escape  from  liability 
imposed  by  statute  for  injuries  due  to  defective  appliances,  by 
showing  that  the  injiu^  employee  was  by  his  contract  charged 
with  the  duty  to  keep  the  machinery  safe,  and  was  th^^f ore  in- 
jured solely  by  his  own  neglect.  But  the  Chief  Justice  answered 
that  it  was  proper  for  the  state  to  make  the  duty  on  the  em- 
ployer an  absolute  one  which  he  could  not  shift  by  contract. 
He  saw  no  merit  in  the  complaint  that  this  resulted  in  discrim- 
ination against  corporations  in  favor  of  individuals,  because  cor- 
porations must  in  all  cases  perform  that  duty  through  agents  on 
whom  they  must  rely,  while  individual  employers  can  give  such 
matters  their  personal  attention.  It  seems  reasonable  that 
such  a  voluntarily  acquired  characteristic  as  corporate  imper- 
sonality must  be  accepted  with  the  disabilities  inherent  in  the 
very  privil^e  sought. 

When  we  turn  from  decisions  involving  what  is  commonly 
termed  labor  legislation  to  those  dealing  with  other  exercises  of 
the  police  power,  we  find  considerably  less  disagreement  among 
the  judges.  In  spite  of  the  vigor  with  which  volmninous  ob- 
jections were  urged  against  ''Blue  Sky"  legislation,  Mr.  Justice 
McReynolds  was  the  only  one  who  deemed  it  unconstitutional. 

"  (1911)  219  U.  S.  104. 
"  (1917)  243  U.  S.  29. 
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The  Ohio  law  was  sustained  in  Hall  v,  Geiger-Jones  Co.**  The 
complainant  had  made  no  attempt  to  secure  from  the  superin- 
tendent of  banks  a  license  to  deal  in  securities,  as  the  law  re- 
quired, yet  he  raised  the  objection  that  the  statute  gave  arbi- 
trary power  to  the  state  official,  since  there  was  no  standard 
of  what  was  ''business  integrity"  and  what  was  of  good  repute. 
But  the  court  answered  that  it  was  ''a  little  surprised  that  it 
should  be  implied  that  there  is  anything  recondite  in  %i  business 
reputation  or  its  existence  as  a  fact  which  should  require  much 
investigation."  And  it  was  said  to  be  ''apparent  that  if  the 
conditions  are  within  the  power  of  the  state  to  impose,  they 
can  only  be  ascertained  by  an  executive  officer."  Under  the 
statute  there  might  be  judicial  review  of  the  officer's  judgment, 
so  that  the  court  had  little  difficulty  in  relying  on  the  assump- 
tion that  the  superintendent  would  not  wantonly  or  arbitrarily 
deny  a  license  to  a  reputable  dealer.  The  opinion  deals  sum- 
marily with  two  pages  of  allegations  of  baneful  discriminations 
in  the  provisions  of  the  statute,  dismissing  them  with  the 
answer  that  the  state  "may  direct  its  law  against  what  it  deems 
the  evil  as  it  actually  exists  without  covering  the  whole  field  of 
possible  abuses." 

The  Ohio  statute  required  the  superintendent  to  pass  judg- 
ment on  the  character  and  reputation  of  the  person  offering 
securities  for  sale.  The  statute  of  South  Dakota,  sustained  in 
Caldwell  v.  Sioux  Falls  Stock  Yards  Co.,"  and  that  of  Michigan, 
sustained  in  Merrick  v.  N.  W.  Halsey  &  Co.,^^  subjected  the 
securities  to  the  judgment  of  an  administrative  official  and  di- 
rected him  to  ascertain  whether  their  sale  would  work  a  fraud 
on  the  purchaser.  Judicial  review  of  the  administrative  deter- 
mination was  provided  by  the  South  Dakota  statute,  and  the 
statement  of  facts  in  the  Michigan  case  says  that  the  law  of 
Michigan  is  almost  identical  with  that  of  South  Dakota.     Both 

"  (1917)  242  U.  8.  539.  See  C.  D.  Laylin,  "The  Ohio  'Blue  Sky'  Laws/'  15 
Michigan  Law  Review  309;  and  R.  S.  Spielman,  "The  Constitutionality  of  Blue 
Sky  Laws/'  49  American  Law  Review  389.  See  also  84  Central  Law  Journal  99, 
17  Columbia  Law  Review  244,  and  65  University  of  Pennsylvania  Law  Review  785. 

«»  (1917)  242  U.  S.  569. 

••  (1917)  242  U.  S.  568. 
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statutes  were  regarded  by  the  court  as  designed  to  protect  only 
against  fraud,  and  not  to  seek  to  prevent  financial  loss  from 
other  causes.  It  was  declared  that  the  fact  that  fraud  might 
be  practiced  in  a  business  was  enough  to  subject  it  to  the  licens- 
ing power,  and  that  it  was  not  essential  that  fraud  be  necessarily 
incidental  to  the  business.  The  contentions  urged  against  the 
statute  were  so  numerous  that  the  court  does  not  undertake  to 
deal  with  them  in  detail;  but  the  opinions  of  Mr.  Justice  McKenna 
deal  with  the  substance  of  the  objections  in  a  masterly  fashion, 
which  makes  them  a  valuable  contribution  to  judicial  literature 
on  the  police  power." 

The  question  whether  a  state  may  put  an  end  to  the  trading- 
stamp  enterprise,  upon  which  state  courts  have  been  divided, 
was  settled  by  the  Supreme  Court  in  the  aflSrmative  in  Rast 
V.  Van  Deman  &  Lewis  Co.,'*  which  sustained  a  statute  of  Florida, 
and  Tanner  v.  Little**  and  Pitney  v.  Washington**  which  upheld 
the  Washington  law.  Both  statutes  imposed  license  taxes  on 
merchants  and  others  issuing  redeemable  coupons  with  sales  of 
goods.  The  amount  was  so  high  that  the  court  conceded  that 
it  was  prohibitive.  '*0f  course,"  said  Mr.  Justice  McKenna, 
''it  is  an  exercise  of  the  police  power  of  the  state."  The  cases 
thus  throw  no  hght  on  the  mooted  question  whether  a  state  may 
tax  out  of  existence  a  business  that  it  may  not  directly  prohibit. 

*'  Of  the  statute  in  queetion,  the  learned  justice  8a3r8:  "It  burdens  honeat 
business,  it  is  true,  but  burdens  it  only  that,  under  its  forms,  dishonest  busineas 
may  not  be  done.  This  manifestly  cannot  be  accomplished  by  mere  declaration; 
there  must  be  conditions  imposed  and  provision  made  for  their  performance. 
Expense  may  thereby  be  caused  and  inconvenience,  but  to  arrest  the  power  of 
the  state  by  such  considerations  would  make  it  impotent  to  discharge  its  func- 
tion. It  costs  something  to  be  governed."  And  of  the  objection  that  the  law 
"shields  contemplated  purchasers  from  loss  of  property  by  the  exercise  of  their 
own  'defective  judgment'  and  puts  them  as  well  as  the  sellers  under  guardian- 
ship," he  says:  "If  we  may  suppose  that  such  purchasers  would  assert  a  liberty 
to  form  a  'defective  judgment,'  and  resent  means  of  information  as  a  limitation 
of  their  freedom,  we  must  wait  untU  they  themselves  appear  to  do  so." 

*•  (1016)  240  U.  S.  432.  See  C.  S.  Duncan,  "The  Economics  and  Legality  of 
Premium  Giving, "  24  Journal  of  PoUHcal  Economy  291 .  See  also  29  Harvard  Law 
lUoiew  779,  24  Journal  of  Political  Economy  498,  20  Law  N0U9  161,  and  64  C/nt- 
vtrtiiy  of  PennMylvanxa  Law  lUview  734. 

*•  (1916)  240  U.  S.  369. 

»•  (1916)  240  U.  8.  387. 
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The  Supreme  Court  declined  to  accept  the  judgment  of  one  of  the 
lower  federal  courts  that  the  use  of  trading  stamps  is  an  entirely 
legitimate  form  of  advertising.  Of  the  argument  in  their  favor 
Mr.  Justice  McKama  observed  that  '4t  regards  the  mere  mech- 
anism of  the  schemes  alone,  and  does  not  give  enough  force  to 
their  influence  upon  conduct  and  habit,  not  enough  to  their 
insidious  potentialities.''  Though  not  exactly  a  lottery,  trading 
stamps  were  said  to  have  the  '^seduction  and  evil''  of  lotteries 
and  gaming,  in  that  ''by  an  appeal  to  cupidity"  they  ''lure  to 
improvidence."  The  recognition  that  trading  stamps  are  social 
parasites  has  the  germ  of  an  important  development  in  these 
days  when  men  are  beginning  to  see  more  clearly  that  what  is 
profitable  to  a  few  is  not  necessarily  so  socially  useful  that  it  is 
protected  from  harm  by  the  due-process  clause. 

The  Oklahoma  depositors'  guarantee  law  came  before  the  court 
again  in  Langford  v.  Platte  Iron  Works  Co.'^  which  held,  in  a 
suit  by  an  alleged  depositor  whose  claim  had  not  been  recog- 
nised by  the  state  board,  that  the  constitutionality  of  the  law 
was  not  affected  by  the  fact  that  the  state  had  vested  title  to 
the  fund  in  itself  so  that  depositors  could  not  sue  in  the  courts 
on  claims  disallowed.  Four  justices  dissented  as  to  the  inter- 
pretation of  the  law,  holding  that,  since  the  title  of  the  state 
was  a  bare  legal  title,  suit  against  the  state  board  was  not  suit 
against  the  state.  The  dissenting  opinion  pointed  out  that 
the  legislation  was  intended  to  convey  the  impression  that  the 
"deposits  were  to  be  secured  by  the  fund,  and  not  by  the  state," 
and  observed  that  "it  savors  of  repudiation  to  read  into  the 
scheme  an  unexpressed  condition  that  renders  the  promise  un- 
enforceable by  any  means  within  the  command  of  the  promis- 
see;"  but  it  did  not  declare  that  the  interpretation  of  the  ma- 
jority made  the  law  unconstitutional.  Since  the  state  court 
had  held  that  the  board  was  not  subject  to  mandamus,  the 
state  has  vested  an  uncontrolled  power  to  prefer  some  depos- 
itors of  an  insolvent  bank  at  the  expense  of  others.  When 
fttates  are  more  and  more  going  into  business,  it  is  well  to  con- 

»  (1915)  235  U.  S.  461. 
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sider  whether  their  immunity  from  siiit  should  extend  beyond 
their  distinctly  political  acts.'^ 

Passing  from  finance  to  morals,  we  find  three  cases  sustaining 
restrictions  on  the  exhibition  of  moving  pictures,  against  the 
objections  that  such  censorship  interferes  with  freedom  of 
opinion  and  its  expression,  and  delegates  legislative  power  to 
administrative  oflScials.^  The  display  of  such  pictures  was 
declared  to  be  ''a  business,  pure  and  simple,  originated  and 
conducted  for  profit,  like  other  spectacles,''  and  not  to  be  re- 
garded ''as  part  of  the  press  of  the  coimtry,  or  as  organs  of 
public  opinion."  The  power  vested  in  the  censors  was  held  to  be 
merely  ''a  power  to  ascertain  the  facts  and  conditions"  to  which 
the  policy  and  principles  of  the  statute  apply.  The  anemia  of 
the  principle  of  the  separation  of  powers  is  indicated  by  state- 
ments in  the  opinions  that  ''cases  have  recognized  the  diffi- 
culty of  the  exact  separation  of  the  powers  of  government," 
and  that  "the  exact  specification  in  statutes  of  the  instances  of 
their  application  would  be  as  impossible  as  the  attempt  would 
be  futile." 

Somewhat  difficult  to  classify  is  Waugh  v.  Board  of  Trus- 
tees,'^ which  sustained  a  statute  of  Mississippi  which,  as  en- 
forced, excluded  from  the  state  imiversity  all  members  of  Greek- 
letter  fraternities  who  declined  to  refrain  from  participation 
in  the  activities  of  their  chapters,  even  though  this  was  a  chap- 
ter in  a  private  institution  from  which  they  had  graduated. 
The  complainant  was  willing  to  give  a  pledge  not  to  affiliate  in 
any  way  with  any  chapter  in  the  university  to  whose  law  school 
he  was  seeking  admission ;  but  the  court  declined  to  go  into  the 
refinement  of  particular  cases,  and  declared  that  it  was  for  the 

*<  The  doctrine  of  the  Langford  Case  was  followed  in  Fariah  ▼.  State  Banking 
Board,  (1915)  235  U.  S.  408,  in  which  it  was  held  that  the  immunity  of  the  state 
from  suit  was  not  waived  by  the  unauthorised  participation  of  the  banking  board 
in  previous  litigation  between  the  same  parties. 

**  Mutual  Film  Corporation  v.  Industrial  Commission  of  Ohio,  (1915)  236  U. 
S.  229;  Same  v.  Same,  (1915)  236  U.  8.  247;  and  Mutual  Film  Corporation  of 
Missouri  v.  Hodges,  (1915)  236  U.  8.  248.  See  49  American  Law  Review  612,  and 
13  Michigan  Law  Review  515. 

*«  (1915)  237  U.  S.  589.  See  50  American  Law  Review  126,  81  Central  Law 
Journal  39,  and  51  National  Corporation  Reporter  50. 
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state  to  determine  whether  membership  in  a  fraternity  ''makes 
against  discipline."  It  suggested  that  the  enactment  "may 
have  been  induced  by  the  opinion  that  membership  in  the  pro- 
hibited societies  divided  the  attention  of  students,  and  distracted 
from  that  singleness  of  pmpose  which  the  state  desired  to  exist 
in  its  public  educational  institutions/'  and  added  that  '4t  is  not 
for  us  to  entertain  conjectures  in  opposition  to  the  views  of 
the  state,  and  annul  its  regulations  upon  disputable  considera- 
tions as  to  their  wisdom  and  necessity."  Thus  Mississippi  is 
made  safe  for  the  pursuit  of  democracy  and  the  higher  intel- 
lectual life. 

A  more  direct  way  of  inducing  worthy  toil  came  before  the 
court  in  Butfer  v.  Ptetry,^**  which  sustained  a  statute  of  Florida 
requiring  every  able-bodied  male  person  between  the  ages  of 
twenty-one  and  forty-five  to  labor  six  days  a  year  on  the  high- 
ways of  the  state,  or  furnish  a  substitute  or  pay  three  dollars. 
Against  the  objection  that  this  was  an  imposition  of  involuntary 
servitude,  it  was  pointed  out  that  ''from  colonial  days  to  the 
present  time  conscripted  labor  has  been  much  reUed  on  for  the 
construction  and  maintenance  of  roads."  The  reasoning  of  the 
opinion  consists  almost  entirely  of  the  recital  of  historical  prec- 
edents. Nevertheless  the  decision  must  be  regarded  as  of  im- 
portant significance  on  the  constitutionaUty  of  legislation  for- 
bidding striked  and  on  the  propriety  of  the  increasing  number 
of  "anti-loafing"  laws. 

Three  cases  sustained  the  power  of  the  state  to  license  op- 
tometrists," private  detectives,*'  and  "drugless  practitioners."'* 
In  each  case  the  charge  of  discrimination  was  made  and  dis- 
missed.   A  drugless  practitioner  who  used  faith,   hope,   and 

»»  (1916)  240  U.  S.  328.    See  2  Virginia  Law  Register,  n.s.  60. 

**  See  A.  A.  Ballantine,  ''Railway  Strikes  and  the  Constitution/'  17  Column 
bia  Law  Review  502,  and  T.  I.  Parkinson,  ''Constitutional  Aspects  of  Compubory 
Arbitration/'  7  Proceedings  of  the  Academy  of  Political  Science  of  New  York  44. 

*'  McNaughton  v.  Johnson,  (1917)  242  U.  S.  344.  See  15  Michigan  Law  Re- 
view  516. 

*'  Lehon  v.  Atlanta,  (1916)  242  U.  S.  53.  See  note  in  the  Lawyers'  Edition  of 
the  Supreme  Court  Reports,  vol.  61,  p.  146. 

••  Crane  v.  Johnson,  (1917)  244  U.  S.  339. 
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mental  suggestion  was  given  no  comfort  because  his  rivals  who 
used  prayer  were  immune  from  regulation.  The  court  said  that 
it  could  not  declare  that  the  state's  estimate  of  the  difference 
between  prayer  and  other  practices  was  arbitrary  and  therefore 
beyond  the  power  of  government.  A  person  who  called  herself 
an  ophthalmologist  complained  that  persons  of  her  ilk  were  dis- 
criminated against  in  favor  of  optometrists,  but  since  she  failed 
to  enlighten  the  court  as  to  the  difference  between  the  two, 
she  was  denied  relief.  The  detective  caught  practicing  with- 
out a  license  was  a  nonresident.  His  allegation  that  the  ad- 
ministration of  the  ordinance  discriminated  against  nonresi- 
dents was  not  considered,  because  he  had  made  no  attempt  to 
secure  a  license.  The  ordinance  seemed  to  give  the  board  of 
police  commissioners  uncontrolled  discretion  in  granting  and 
refusing  licenses,  and  to  set  no  standard  of  fitness  to  be  applied 
to  applicants;  but  it  was  sustained,  without  mention  of  these 
features,  as  a  regulation  of  ''one  of  the  necessary  activities  of 
government."  The  idea  of  the  court  seemed  to  be  that  detec- 
tives exercised  governmental  functions,  and  that  therefore  the 
state  had  practically  complete  power  in  determining  who  should 
fill  the  r61e. 

In  enimierating  the  cases  under  the  conmierce  clause,^^  men- 
tion has  already  been  made  of  the  decisions  sustaining  statutes 
forbidding  the  sale  of  food  preservatives  containing  boric  acid,^^ 
requiring  lard  sold  at  retail  to  be  put  up  in  one,  three,  or  five 
poimd  packages  net  weight,  or  some  multiple  of  these  num- 
bers,^' and  forbidding  the  shipment  from  the  state  of  citrous 
fruits  which  are  immature  or  otherwise  imfit  for  consimiption.^ 
Only  the  first  of  these  statutes  can  be  regarded  as  passed  for  the 
purpose  of  protecting  health.  The  North  Dakota  statute  with 
respect  to  lard  was  a  sequel  to  an  earlier  one  requiring  each 
package  to  bear  a  label  stating  the  net  weight.  The  Supreme 
Court  accepted  the  judgment  of  the  state  court  that  the  later 

**  12  American  Political  Science  Review  37-^38. 
«>  Price  V.  IllinoiB,  (1915)  238  U.  8.  466. 
«*  Annour  k  Co.  v.  North  DakoU,  (1916)  240  U.  S.  510. 
«<  SUgh  V.  Kirkwood,  (1915)  237  U.  S.  52.    See  80  CefUral  Law  Journal  361,  uid 
28  Hanard  Law  Beeiew  819. 
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statute  was  necessary  to  make  it  entirely  clear  to  a  purchaser 
just  how  much  lard  he  was  getting,  and  to  differentiate  be- 
tween what  he  was  paying  for  lard  and  what  for  a  tin  pail.  The 
statute  was  upheld  as  one  designed  to  prevent  deception.  The 
Florida  law  forbidding  the  exportation  of  green  oranges  was 
sanctioned  as  one  passed  for  the  purpose  of  protecting  the  repu- 
tation and  character  of  Florida  fruits  in  the  markets  of  other 
states. 

In  another  case  involving  food  regulations,  the  object  of  the 
statute  was  not  the  protection  of  health.  Hutchinson  Ice 
Cream  Co.  v.  lowa^  sustained  a  statute  of  Pennsylvania  pro- 
hibiting the  sale  of  ice  cream  containing  less  than  8  per  cent  of 
butter  fat,  and  a  similar  statute  of  Iowa  making  the  minimum 
12  per  cent.  The  opinion  states  that  no  objection  was  made 
to  the  minimum  fixed  by  these  statutes,  provided  the  regula- 
tions were  otherwise  constitutional.  It  notes  that  12  other 
states  have  similar  statutes  fixing  the  minimum  at  14  per  cent; 
5  other  states,  12  per  cent;  while  the  United  States  depart- 
ment of  agriculture  fixes  14  per  cent  as  the  standard,  and  only  8 
states  have  a  minimum  as  low  as  Pennsylvania.  The  complain- 
ants contended  that  "ice  cream*'  had  come  to  be  a  generic 
name  for  a  variety  of  wholesome  products  which  in  fact  were 
not  made  from  dairy  cream.  But  the  court  held  that  the 
statutes  merely  enabled  the  purchaser  to  know  exactly  what  he 
was  getting  when  he  called  for  ice  cream,  and  observed  that 
the  legislature  might  conclude  that  fraud  or  mistake  can  be 
effectively  prevented  only  by  prohibiting  the  sale  of  the  article 
under  the  usual  trade  name,  if  it  fails  to  meet  the  requirements 
of  the  standard  set.  It  was  assumed  that  these  wholesome  prod- 
ucts which  had  masqueraded  under  the  name  of  ice  cream  might 
still  be  sold.  But  the  complaining  so-called  Ice  Cream  Company 
evidently  thought  that  its  product  by  any  other  name  would  not 
be  so  acceptable  to  purchasers,  and  that  it  was  entitled  to  be 
protected  in  the  enjoyment  of  the  name  it  had  filched. 

A  number  of  cases  related  to  restrictions  upon  the  use  of 
property  or  to  impositions  of  positive  duties  upon  the  owners 

"  (1916)  242  U.  S.  153.    See  26  Yale  Lav  Journal  416. 
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of  property.  Reimnan  v.  Little  Rock^*  sanctioned  an  ordinance 
forbidding  the  continuance  of  a  livery  stable  in  a  densely  popu- 
lated and  busy  part  of  a  city.  The  court  assumed  that  the  de- 
cree of  the  state  court  was  based  on  the  confession  by  demurrer 
of  the  facts  alleged  by  the  city  that  the  stables  in  question  were 
conducted  in  a  careless  manner,  with  offensive  odors,  and  so  as 
to  be  productive  of  disease.  It  was  implied  that  a  different 
question  would  be  raised  if  the  facts  were,  as  alleged  by  the 
owner,  that  the  stables  were  properly  conducted  and  had  been  so 
conducted  for  a  long  time  in  the  same  location,  and  at  large 
expense  for  permanent  structures,  and  that  the  removal  to  an- 
other location  would  be  very  costly.  Thus  the  decision  does 
not  stand  for  the  proposition  that  a  good  stable  may  be  out- 
lawed, even  in  a  populous  part  of  the  city. 

Yet  the  fate  meted  out  to  a  brickyard  in  Hadacheck  v.  Se- 
bastian^* may  well  cause  even  the  best  livery  stable  to  tremble. 
This  case  siistained  an  ordinance  of  Los  Angeles  prohibiting 
brickmaking  within  a  designated  area.  The  complainant  alleged 
that  his  property  was  worth  $800,000  for  brickmaking  purposes, 
and  not  over  $60,000  for  any  other  purpose.  This  does  not  seem 
to  have  been  specifically  denied,  although  the  state  court  in 
sustaining  the  ordinance  had  considered  the  case  from  the  stand- 
point of  the  offensive  effect  of  the  operation  of  the  brickyard, 
and  not  from  that  of  the  deprivation  of  the  use  of  the  deposits 
of  clay,  thereby  distinguishing  Ex  parte  Kelso,^'  in  which  the 
California  court  declared  invalid  an  ordinance  absolutely  pro- 
hibiting the  operation  of  a  stone  quarry  within  a  certiun  por- 
tion of  the  city.  The  Supreme  Court  decided  the  case  on  the 
assumption  that  the  owner  might  still  dig  his  clay  and  cart  it 
elsewhere,  and  that  his  property,  though  greatly  reduced  in 
value,  was  not  entirely  taken  away.  "It  is  to  be  remembered," 
said  Mr.  Justice  McKenna,  ''that  we  are  dealing  with  one  of  the 
most  essential  powers  of  the  government, — one  that  is  the  least 

«*  (1915)  237  U.  S.  171.    See  19  Law  NoIm  51. 

«•  (1915)  239  U.  S.  3S4.    See  1  SwUhu»9Um  Law  Review  47,  and  44  Wa^hingUm 
Law  Reporter  714. 
*'  147  Cal.  609. 
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limitable.  It  may,  indeed,  seem  harsh  in  its  exercise,  usually 
is  on  some  individual,  but  the  imperative  necessity  for  its 
existence  precludes  any  limitation  upon  it  when  not  exercised 
arbitrarily.  A  vested  interest  cannot  be  asserted  against  it 
because  of  conditions  once  obtaining.  To  so  hold  would  pre- 
clude development  and  fix  a  city  forever  in  its  primitive  condi- 
tions. There  must  be  progress,  and  if  in  its  march  private 
interests  are  in  the  way,  they  must  yield  to  the  good  of  the 
community." 

A  Chicago  billboard  ordinance  was  sustained  in  Thomas 
Cusack  Co.  V.  Chicago.**  This  prohibited  the  erection  of  any 
billboard  over  12  square  feet  in  area  in  any  block  in  which  one- 
half  of  the  buildings  on  both  sides  of  the  street  are  used  exclu- 
sively for  residence  purposes,  without  first  securing  the  con- 
sent of  a  majority  of  the  owners  on  both  sides  of  the  block. 
The  court  avoided  the  issue  whether  the  police  power  may  be 
used  for  aesthetic  purposes,  by  accepting  at  face  value  the 
findings  of  the  state  supreme  court  that  ''fires  had  been  started 
in  the  acciunulation  of  combustible  material  which  gathered 
about  such  billboards,  that  offensive  and  unsanitary  accumu- 
lations are  habitually  found  about  them,  and  that  they  afford  a 
convenient  concealment  and  shield  for  immoral  practices  and  for 
loiterers  and  criminals."  The  state  supreme  court  had  held  that 
the  trial  court  had  erroneously  excluded  evidence  offered  by  the 
city  to  show  that  residence  areas  did  not  have  as  full  police 
and  fire  protection  as  business  areas,  that  the  streets  of  resi- 
dence sections  are  more  frequented  by  unprotected  women  and 
children  than,  and  are  not  so  well  lighted  as,  other  sections  of  the 
city,  and  that  most  of  the  crimes  against  women  and  children  are 
offenses  again  their  persons.  The  purpose  of  such  evidence 
was  of  course  to  rebut  the  contention  of  the  billboard  owners 
that  the  limited  area  to  which  the  ordinance  applied  proved 
that  it  could  not  have  been  passed  for  the  protection  of  health, 
morals  and  safety. 

«•  (1917)  242  U.  S.  526.  See  84  Central  Law  Journal  155,  3  ComeU  Law  Quar- 
terly 135,  15  Michigan  Law  Review  502,  1  Minnesota  Law  Review  441,  2  Southern 
Law  Qtuxrterly  233,  65  University  of  Pennsylvania  Law  Review  686,  2  Virginia  Law 
Register,  n.s.  040,  and  26  Yale  Law  Journal  420. 
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The  Supreme  Court  of  the  United  States  declared  that  even 
without  the  testimony  improperly  excluded,  there  was  enou^ 
to  show  the  propriety  of  putting  billboards  in  a  class  by  them- 
selves, and  to  "justify  the  prohibition  against  their  erection  in 
residence  districts  of  the  city  in  the  interest  of  the  safety,  mor- 
ality, health  and  decency  of  the  community."  The  court  re- 
ferred to  its  disposition  to  ''favor  the  validity  of  laws  relating 
to  matters  completely  within  the  territory  of  the  state  enact- 
ing them,''  and  to  its  reluctance  to  disagree  ''with  the  local 
l^islative  authority,  primarily  the  judge  of  the  public  welfare, 
especially  when  its  action  is  approved  by  the  highest  court  of 
the  state  whose  people  are  directly  concerned.''  Mr.  Justice 
McKenna  dissented,  without  opinion.  The  case  seems  to  be  an 
entering  wedge  to  a  modification  and  possibly  an  abandonment 
of  the  notion  that  aesthetic  considerations  do  not  furnish  a 
suflScient  warrant  for  restrictions  on  the  use  of  private  prop- 
erty.^* Fanciful  considerations  lugged  in  by  the  heels  as  an  aid 
in  distinguishing  prior  cases  are  not  infrequently  the  prelude  to 
overruling  them. 

Ordinances  prohibiting  the  emission  of  dense  smoke  furnish 
another  instance  where  economic  and  aesthetic  considerations 
reinforce  the  professed  object  of  promoting  health.  Such  an 
ordinance  was  sustained  in  Northwestern  Laundry  v.  Des 
Moines.**  The  opinion  declared  that  "the  harshness  of  such 
legislation,  or  its  effects  on  business  interests,  short  of  merely 
arbitrary  enactment,  are  not  valid  constitutional  objections." 
An  additional  service  to  cleanliness  was  rendered  by  Booth  v. 
Indiana,*^  which  sustained  a  statute  requiring  operators  of  cer- 
tain industries  to  provide  suitable  washhouses  or  washrooms 
upon  the  request  in  writing  of  twenty  or  more  of  their  em- 

<*  See  Eubank  v.  Richmond,  (1912)  226  U.  S.  137.  On  the  general  subject  of 
aesthetics  and  the  police  power,  see  H.  L.  McBain,  American  City  ProgreMa  and 
the  Law,  chapter  2.  See  also  E.  L.  Millard,  ''Present  Legal  Aspect  of  the  Bill- 
board Problem/'  11  Illinois  Law  Review  29,  and  a  note  on  "Aesthetics  and  the 
Fourteenth  Amendment,"  in  29  Harvard  Law  Review  860. 

*•  (1916)  239  U.  S.  486.  See  4  California  Law  Review  416,  and  16  Columbia 
Law  Review  239. 

"  (1915)  237  U.  S.  391. 
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ployeeB,  or  if  less  than  twenty  are  employed,  upon  the  request 
of  one-third  of  those  employed. 

The  direct  relation  to  health  and  safety  of  the  statute  sustained 
in  Miller  v.  Strahl**  is  readily  apparent.  The  case  established 
that  a  statute  imposing  on  innkeepers  having  hotels  of  more 
than  fifty  rooms  the  duty  to  do  all  in  their  power  to  give  notice 
to  guests  in  case  of  fire  is  within  the  police  power,  at  least  where 
applied  to  a  case  in  which  through  f lulure  to  make  any  adequate 
investigation  a  guest  was  permitted  to  sleep  for  two  hours  after 
indications  that  fire  existed.  It  was  urged  that  the  statute  was 
unconstitutional  because  too  indefinite,  but  the  court  said  that 
rules  of  conduct  must  necessarily  be  expressed  in  general  terms, 
and  that  what  would  constitute  ''all  within  one's  power"  must 
vary  with  circumstances.^ 

That  part  of  the  police  power  which  imposes  restrictions  and 
duties  on  public  carriers  depends  upon  special  considerations 
which  do  not  apply  to  polic^  power  in  general.  Prescriptions 
of  rates  and  facilities  of  service  are  imposed  quite  independently 
of  any  solicitude  for  health,  safety  or  morals.  The  general 
public  welfare  has  here  found  a  recognition  which  is  not  yet 
accepted  as  a  justification  for  requirements  on  those  engaged  in 
purely  private  undertakings.  Nevertheless  the  due-process 
clause  is  a  shield  to  public-service  enterprises  against  unreason- 
able or  arbitrary  requirements,  and  in  a  number  of  cases  decided 
during  the  period  imder  consideration,  judicial  relief  has  been 
granted  against  legislative  and  administrative  commands. 

"  (1915)  239  U.  S.  426. 

*'  It  was  also  contended  that  the  statute  was  invalid  because  it  did  not  apply 
to  hoteb  having  less  than  fifty  rooms,  and  therefore  discriminated  against  larger 
hotels,  but  the  contention  was  not  sustained.  For  a  case  in  which  a  provision 
of  the  Louisiana  anti-trust  law  was  declared  invalid  because  so  framed  as  to 
apply  exclusively  to  the  American  Sugar  Refining  Ck>.,  see  McFarland  v.  American 
Sugar  Refining  Co.,  (1916)  241  U.  S.  79.  The  statute  also  created  certain  pre- 
si^nptions  from  paying  more  for  sugar  in  other  states  than  in  Louisiana,  and 
from  closing  or  keeping  idle  a  factory  more  than  a  year.  The  opinion  of  the 
court  indicates  that  these  presumptions  would  have  been  held  vicious,  even  if 
the  statute  had  not  been  invalid  because  of  its  discriminatory  features.  See  1 
Southern  Law  Quarterly  279. 
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The  most  interesting  of  these  cases  is  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Wisconsin,"  which  declared  it  unconstitutional  to 
forbid  a  sleeping-car  company  to  let  down  an  unoccupied  and 
unengaged  upper  berth,  when  the  lower  berth  in  the  same  section 
is  occupied.  The  statute  was  characteriized  as  one  which  sought 
to  compel  an  owner  to  permit  others  to  enjoy  his  property  with- 
out pay.  It  was  held  vicious  as  an  imwarranted  interference 
with  the  management  of  complainant's  business,  as  well  as  a 
taking  of  its  property.  And  the  right  to  amend  corporate  char- 
ters was  declared  not  to  authorize  the  taking  of  property  without 
compensation.  Justices  McKenna  and  Holmes  dissented,  with- 
out opinion.  Justices  Brandeis  and  Clarke  had  not  at  this  time 
succeeded  Justices  Lamar  and  Hughes.  The  contention  that  the 
act  was  a  health  measure,  in  that  compliance  with  it  would  tend 
to  improve  the  ventilation  of  the  car  for  the  benefit  of  all  its  occu- 
pants, was  rejected  on  the  grounds  that  the  act  did  not  purport 
to  be  a  health  measure,  and  that  if  it  were  designed  for  this  ob- 
ject, it  should  not  have  permitted  any  occupancy  of  upper  berths. 
Weight  was  given  to  the  argument  of  the  company  that  sleep  and 
privacy  would  be  interfered  with  by  letting,  down  upper  berths 
after  the  occupant  of  the  lower  berth  had  entered  into  his  rest. 
Such  would  of  course  be  the  result  of  the  operation  of  the  statute 
when  upper  berths  were  purchased  subsequent  to  the  occupancy 
of  the  one  below. 

Two  cases  which  depend  on  their  special  facts  reversed  orders 
to  carriers  to  restore  to  service  certain  passenger  trains*^  and 
to  make  switching  arrangements  with  other  carriers.^  In  Great 
Northern  R.  Co.  v.  Minnesota,*'  the  court  reversed  an  order 
of  a  state  commission  requiring  a  carrier  to  install  scales  at  its 
stockyards  in  a  given  village,  without  first  giving  it  an  oppor- 
tunity to  abate  any  existing  discrimination  against  the  village 

^  (1915)  238  U.  S.  491.  See  51  NaHotud  Corporation  Reporter  241,  and  64 
University  of  Pennsylvania  Law  Review  77. 

M  MiflsiBsippi  R.  Com.  v.  Mobile  A  O.  R.  Co.,  (1917)  244  U.  S.  388.  See  27 
Yale  Law  Journal  121. 

M  LouiBville  A  N.  R..Co.  v.  United  States,  (1916)  242  U.  S.  60.  See  17  Co- 
lumbia Law  Review  347,  and  2  Southern  Law  Quarterly  165. 

•7  (1915)  238  U.  S.  340. 
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by  discontinuing  similar  scales  at  other  near-by  stockyards. 
Such  service  was  held  one  which  a  carrier  was  under  no  duty  to 
provide,  so  long  as  it  did  not  by  furnishing  such  facilities  else- 
where discriminate  against  one  locality  in  favor  of  another. 

In  two  cases,  rates  prescribed  by  the  legislature  were  declared 
invalid  because  they  did  not  produce  the  requisite  "fair  re- 
turn'' on  the  "fau"  value."  Norfolk  &  W.  R.  Co.  v.  Conley" 
annulled  a  legislative  prescription  of  a  flat  two-cents  per  mile 
rate  for  passenger  traffic,  where  it  appeared  that  the  rate  would 
yield  but  a  narrow  margin  above  the  cost  of  traffic.  Northern 
P.  R.  Co.  V.  North  Dakota**  relieved  the  complainant  from  rates 
prescribed  for  transportation  of  coal  in  carload  lots,  where  the 
rates  would  yield  Uttle  if  any  more  than  the  out-of-pocket 
costs  for  the  carriage  of  the  particular  commodity,  even  though 
the  retunts  from  the  entire  intrastate  operations  would  still  be 
adequate.  Mr.  Justice  Pitney  dissented  in  both  cases,  but 
without  rendering  opinions. 

Much  more  numerous  were  the  cases  in  which  requirements 
on  carriers  were  sustained.  Missouri  P.  R.  Co.  v.  Omaha'® 
required  a  ra;ilroad  to  construct  a  viaduct  across  its  tracks  and  to 
bear  the  whole  expense  thereof,  even  though  a  considerable  part 
of  the  expense  was  occasioned  by  the  necessity  of  making  the 
structure  sufficiently  strong  to  support  the  tracks  of  a  street 
railway  company  enjoying  a  franchise  to  use  the  streets.  Rome 
Railway  &  Light  Co.  v.  Floyd  County*^  compelled  a  street  rail- 
way to  share  the  cost  of  removing  old  highway  bridges  and 
building  new  ones  along  the  route  over  which  its  tracks  ran. 
In  one  case  a  railroad  was  required  to  build  a  new  bridge  over  a 
drainage  ditch,'*  and  in  another  the  cost  of  a  similar  bridge  was 
put  on  an  irrigation  company.*'    Chicago  &  A.  R.  Co.  v.  Tran- 

»•  (1915)  236  U.  S.  605.    See  1  Southern  Law  Quarterly  56. 

»•  (1915)  236  U.  S.  585. 

•0  (1914)  235  U.  S.  121. 

"  (1917)  243  U.  S.  257. 

«  Lake  Shore  &  M.  S.  R.  Co.  v.  Clough,  (1917)  242  U.  S.  375.  See  Louisville 
Bridge  Co.  v.  United  States,  (1917)  242  U.  S.  409,  for  a^  case  sustaining  an  order 
of  the  secretary  of  war  compelling  the  elevation  of  a  bridge  so  as  to  lessen  the 
interference  with  commerce  on  the  river  below. 

•»  Farmers'  Irrigation  Dbtrict  v.  Nebraska,  (1917)  244  U.  S.  325. 
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bargei^  held  that  a  raUroad  could  be  compelled  to  construct 
trans\'erse  openings  in  ri^ts  of  way  and  roadbeds  to  take  care 
of  surface  water.  Chicago,  T.  H.  &  S.  R.  Co.  v.  Anderson** 
sustained  an  Indiana  statute  requiring  railway  companies  to  cut 
down  and  destroy  noxious  weeds  on  lands  occupied  by  th^n. 
The  further  provision  allowing  any  person  aggrieved  by  a  com- 
pany's n^ect  to  comply  with  the  statute  to  recover  a  penalty 
of  $25  was  also  sustained,  where  the  provision  had  been  giv^i 
by  the  state  court  no  broader  scope  than  to  permit  a  single 
recov^ery  by  a  contiguous  landowner. 

Several  cases  sustained  orders  compelling  track  connections** 
and  interchange  of  traffic.*^  Others  sanctioned  orders  to  street 
railroads  to  carry  policemen  free,**  to  carry  passengers  beyond  the 
limit  of  the  particular  franchise  held  by  the  company,**  and  to 
double-track  a  portion  of  the  line.^*  The  Arkansas  full-crew  law 
was  sustained  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Arkansas.  ^^  It 
required  switching  operations  in  cities  of  the  first  and  second 
class  to  be  conducted  with  a  crew  of  not-  less  than  one  engineer, 
a  fireman,  a  foreman,  and  three  helpers.  Chesapeake  &  O.  R. 
Co.  V.  Public  Service  Conunission^  sustained  an  order  compelling 
passenger  service  on  a  branch  line  hitherto  used  only  for  freight, 
although  the  service  so  ordered,  separately  considered,  would  be 
conducted  at  a  loss. 

Van  Dyke  v.  Geary^*  held,  Mr.  Justice  McReynolds  alone 
dissenting,  that  it  was  proper  to  subject  to  rate  regulation  a 

•«  (1915)  238  U.  S.  67. 

"  (1916)  242  U.  8.  283. 

••  Seaboard  Air  Line  Ry.  Co.  v.  RaUroad  Commiasion,  (1916)  240  U.  S.  324. 

•'  Michigan  C.  R.  Co.  v.  Michigan  RaUroad  Commiasion,  (1915)  236  U.  S.  615; 
Louisville  6l  N.  R.  Co.  v.  United  SUtea,  (1915)  238  U.  8.  1;  Pennsylvania  Co.  t. 
United  SUtes,  (1915)  236  U.  8.  351.    See  28  Harward  Law  Renew  799. 

••  Sutton  V.  New  Jersey,  (1917)  244  U.  8.  258.  See  3  Ftivtfita  Law  RegiMier^ 
n.s.  376. 

••  Puget  Sound  Traction  L.  &  P.  Co.  v.  Reynolds,  (1917)  244  U.  8.  574.  See 
66  University  of  Penneylpania  Law  Review  83. 

'•  Phoenix  R.  Co.  v.  Geary,  (1915)  239  U.  8.  277. 

'>  (1916)  240  U.  8.  518. 

'<  (1917)  242  U.  S.  603.  See  84  Central  Law  Journal  209,  3  Iowa  Law  BuUetin 
245,  and  62  Ohio  Law  BulUtin  241. 

'»  (1917)  244  U.  8.  39. 
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water  system  owned  by  a  private  individual  who  delivers  water 
to  adjoining  landowners  in  pipes  at  the  boundary  between  his  land 
and  theirs.  Terminal  Taxicab  Co.  v.  Kutz^*  allowed  the  Dis- 
trict of  Columbia  to  subject  a  taxicab  company  to  rate  regulation 
as  a  public  utility  for  such  part  of  its  service  as  consists  in  regu- 
larly carrying  passengers  between  the  station  and  hotels,  but 
not  for  that  part  which  consists  in  furnishing  automobiles  to 
persons  who  apply  for  them  from  the  garage.  In  Wadley  S.  R. 
Co.  V.  Georgia,'^*  a  railroad  was  compelled  to  discontinue  the  prac- 
tice of  demanding  prepayment  of  freight  from  one  connecting 
carrier  when  it  did  not  exact  such  prepayment  from  another.  A 
trunk  line  railroad  was  forbidden  in  O'Keefe  v.  United  States^* 
to  give  rebates  or  bonuses  to  tap  lines  owned  by  shippers.  And 
in  Missouri  P.  R.  Co.  v.  McGrew  Coal  Co.^^  the  court  sustained  a 
provision  in  the  Missouri  constitution  which  forbade  railroads 
to  charge  more  for  a  shorter  than  for  a  longer  intrastate  haul, 
and  gave  shippers  an  absolute  right  to  recover  any  overcharge. 
The  opinion  intimated  that  special  circumstances  might  make  it 
improper  to  enforce  the  provision  in  particular  cases,  but  de- 
clared that  the  fact  that  the  state  constitution  did  not  make 
provision  for  such  special  circumstances  did  not  make  it  neces- 
sarily invahd. 

Three  cases  involved  statutes  imposing  liabiUties  on  carriers. 
Chicago  &  A.  R.  Co.  v.  McWhirt^*  held  that  it  was  proper  for  a 
state  to  apply  to  a  domestic  railroad  company  which  had  leased 
its  road  to  a  foreign  corporation,  a  statute  passed  prior  to  the 
lease  making  the  lessor  jointly  liable  with  the  lessee  for  any 
actionable  tort  of  the  latter.  The  statute  sustained  in  Atlantic 
C.  L.  R.  Co.  V.  Glenn^'  provided  that  all  carriers  participating 
in  an  intrastate  shipment  are  agents  of  each  other,  so  that  any 
one  may  be  sued  for  an  injury  to  goods  occurring  on  any  part 
of  the  route,  the  one  so  sued  being  given  the  right  of  recovery 

7«  (1016)  241  U.  S.  252.    See  17  Ci^umbia  Law  Review  710. 

^*  (1915)  235  U.  S.  651.    See  63  University  of  Pennsylvania  Law  Review  430. 

'•  (1916)  240  U.  S.  294. 

"  (1917)  244  U.  S.  191. 

»•  (1917)  243  U.  S.  422. 

'•  (1915)  239  U.  S.  388.    See  82  Central  Law  Journal  80. 
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over  against  the  carrier  in  fault.  The  liability  imposed  on  a 
railroad  in  Santa  Fe  P.  R.  Co.  v.  Lane'*  was  suffered,  not  be- 
cause the  railroad  was  a  carrier,  but  because  it  was  a  grantee  of 
public  lands  which  had  made  default.  It  was  therefore  com- 
pelled to  pay  for  the  cost  of  making  surveys  of  the  patented 
lands,  and  the  statute  was  sustained  against  the  plaint  of  the 
railroad  that  it  violated  its  preWously  vested  rights. 

It  is  apparent  that  most  of  the  cases  brought  by  railroads  to 
the.Supreme  Court  involve  no  important  questions  of  constitu- 
tional law.  They  raise  merely  issues  of  fact  and  questions  of 
judgment  as  to  what  is  fair  and  reasonable.  Not  infrequently 
these  cases  are  the  most  involved  and  intricate  with  which  the 
court  has  to  deal.  In  comparatively  few  cases  are  the  orders 
and  statutes  complained  of  annulled.  It  would  materially  lighten 
the  burdens  of  the  Supreme  Court  if  some  way  could  be  found  to 
protect  its  calendar  from  this  kind  of  litigation. 

III.  TAXATION 

Cases  invohong  the  power  of  a  state  to  tax  foreign  corporations 
engaged  partly  in  interstate  commerce  were  considered  in  the 
previous  installment  of  this  catalogue.'*  Analogous  questions 
are  presented  by  state  taxes  alleged  to  interfere  with  some  fed- 
eral agency.  Thus  in  Choctaw,  O.  &  G.  R.  Co.  v.  Harrison"  it 
was  held  that  a  state  cannot  impose  a  privilege  tax  on  a  corporate 
lessee  of  coal  mines  on  unallotted  lands  belonging  to  Indian 
tribes  under  the  wardship  of  the  national  government.  On  the 
other  hand,  Fidelity  &  Deposit  Co.  v.  Pennsylvania"  held  that  a 
surety  company  does  not  by  furnishing  bonds  to  contractors  for 
the  United  States  government  become  thereby  a  federal  agency  so 
as  to  be  immune  from  state  taxation  on  the  premiums  received. 
So  also  in  Bothwell  v.  Bingham  County*^  a  state  was  allowed  to 
tax  land  formerly  belonging  to  the  national  government,  when 

••  (1917)  244  U.  S.  492. 

"  12  American  PolUieal  Science  Renew  29-32. 

"  (1914)  235  U.  S.  292. 

»  (1916)  240  U.  S.  319.    See  S2  Central  Law  Jowmal  279. 

•«  (1915)  237  U.  S.  642. 
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the  entire  beneficial  interest  had  passed  to  a  private  individual, 
even  though  he  has  not  yet  received  his  patent. 

The  question  whether  memberships  in  an  unincorporated 
chamber  of  commerce,  which  had  no  capital  and  transacted  no 
business  for  profit,  were  taxable  as  property  came  before  the 
court  in  Rogers  v.  Hennepin,  ^^  and  was  answered  in  the  affirma- 
tive. It  was  also  held  proper  for  the  state  to  fix  the  situs  of  such 
membership  at  the  place  where  the  exchange  was  located  and 
where  its  members  did  business,  even  though  they  were  domiciled 
elsewhere.  Another  question  involving  the  situs  of  intangibles 
arose  in  BuUen  v.  Wisconsin,^*  which  allowed  a  state  to  impose  an 
inheritance  tax  on  a  fimd  kept  and  managed  in  another  state  for 
the  benefit  of  a  decedent  domiciled  in  the  taxing  state,  who  re- 
served to  himself  in  his  Ufe  time  the  absolute  control  over  the 
fimd. 

Two  cases  involved  taxation  on  foreign  insurance  companies. 
In  Provident  Sav.  L.  Assur.  Soc.  v.  Kentucky,®^  a  company 
which  solicited  no  new  business  within  the  state,  but  merely 
continued  existing  policies  on  the  lives  of  residents,  collecting 
the  renewal  premiums  at  its  home  office,  was  held  not  to  be 
doing  business  in  the  state,  and  was  therefore  declared  immune 
from  taxation.  But  if  the  company  is  writing  some  new  business 
within  the  state,  Equitable  L.  Assur.  Soc.  v.  Pennsylvania^® 
holds  that  a  tax  on  premiums  received  from  business  done 
within  the  state  may  include  the  premiums  paid  in  other  states  on 
policies  on  the  lives  of  residents  of  the  taxing  state.  Thus  the 
state  is  allowed  to  include  in  its  measure  of  assessment  certain 
items  which  would  not,  if  separately  considered,  afford  jurisdic- 
tion to  tax  at  all.  It  was  pointed  out  that  many  incidents  of  the 
contracts  were  likely  to  be  attended  to  in  the  taxing  state,  such  as 
the  payment  of  dividends  and  the  adjustment  of  death  claims. 
''It  is  not  imnatural,''  said  Mr.  Justice  Holmes,  ''to  take  the 
policy  holders  residing  in  the  state  as  a  measure,  without  going 
into  nicer  if  not  impracticable  details.     Taxation  has  to  be 

w  (1916)  240  U.  S.  184. 
•«  (1916)  240  U.  S.  625. 
•^  (1915)  239  U.  S.  103. 
"  (1915)  238  U.  S.  143. 
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determined  by  general  principles,  and  it  seems  to  us  impossible 
to  say  that  the  rule  adopted  in  Pennsylvania  goes  beyond  what 
the  Constitution  allows.'' 

In  two  cases,  property  owners  who  resisted  special  assessments 
were  granted  relief.  Myles  Salt  Co.  v.  Board  of  Commissioners'^ 
found  that  an  island  was  on  such  high  groimd  that  it  could  not  pos- 
sibly receive  any  advantage  from  a  drainage  improvement,  and 
that  therefore  any  assessment  was  a  taking  of  property  without  due 
process  of  law.  And  Gast  Realty  &  I.  Co.  v.  Schneider  Granite 
Co.*®  reUeved  the  complainant  from  subjection  to  a  method 
adopted  by  a  city  for  assessing  the  cost  of  street  paving,  where 
the  line  of  the  land  made  to  bear  the  burden  zigzagged  about  in  a 
fashion  which  led  Mr.  Justice  Holmes  to  characterize  the  ordi- 
nance as  ''a  farrago  of  irrational  irregularities  throughout."  In 
Wagner  v.  Leser,**  on  the  other  hand,  the  situation  was  such 
that  it  was  held  proper  to  apply  the  foot-frontage  rule  in  as- 
sessing the  cost  of  pavement  on  abutters,  and  further  that  it  was 
unnecessary  to  give  notice  and  a  chance  to  be  heard  as  to  the 
amount  of  benefit.    Justices  Pitney  and  McReynolds  dissented.  •* 

Several  cases  involved  complaints  against  the  procedure  pro- 
vided for  assessing  taxes.  Bi-metallic  Investment  Co.  v.  State 
Board  of  Equalization*'  held  that  an  order  to  make  an  increase 
in  the  assessment  of  all  property  within  a  given  district  was 
valid,  although  taxpayers  had  no  other  opportunity  to  be  heard 
before  the  board  issuing  the  order  than  that  afforded  by  reason 
of  the  fact  that  the  time  of  meeting  is  fixed  by  law.  If  indi- 
vidual notice  were  required  in  such  cases,  it  would  have  to  be 
given  to  every  taxpayer  in  the  district,  since  all  were  affected 

••  (1916)  239  U.  S.  478.  See  14  Michigan  Law  Review  fi02,  and  1  Southern  La^ 
Quarterly  256. 

••  (1916)  240  U.  S.  55.  See  82  Central  Law  Jawmal  189  and  14  Miekiffan  Law 
Review  419. 

"  (1915)  239  U.  S.  207. 

"  For  another  case  in  which  a  special  assessment  was  sustained,  see  Houck  v. 
Little  River  Drainage  District,  (1915)  239  U.  S.  254,  which  held  that  a  maximum 
tax  of  25  cents  an  acre  could  be  imposed  upon  lands  within  a  drainage  district 
to  defray  preliminary  expenses,  even  though  some  of  the  owners  assessed  may 
not  be  benefited  by  the  completed  drainage  plans. 

•*  (1915)  239  U.  S.  441.    See  29  Harvard  Law  Review  550. 
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alike  by  the  increase.  "There  must  be  a  limit  to  individual 
argument  in  such  matters,"  said  Mr.  Justice  Holmes,  "if  govern- 
ment is  to  go  on.''  So  also  in  Embree  v.  Kansas  City  &  L.  B. 
Road  District,'*  notice  by  pubUcation  was  held  sufficient  in  pro- 
ceedings to  determine  whether  a  road  district  should  be  created, 
where  the  boundaries  of  the  proposed  district  were  published  and 
could  not  be  enlarged  unless  the  owners  of  lands  not  previously 
included  consented  or  appeared  at  a  hearing.  In  Pullman  Co.  v. 
Knott, '^  a  company  which  failed  to  make  returns  of  its  receipts 
as  required  by  statute  was  held  not  entitled  to  complain  of  a 
provision  in  the  tax  law  allowing  the  state  comptroller  on  such 
default  to  estimate  the  receipts  and  add  10  per  cent  as  a  penalty. 
For  more  involved  cases  in  which  the  statutory  procedure  was 
sustained  see  St.  Louis  &  K.  C.  Land  Co.  v.  Kansas  City,*®  and 
Chapman  v.  Zobelein." 

Two  important  tax  cases  were  based  on  a  provision  of  the 
Kentucky  constitution  requiring  uniform  taxation  in  proportion 
to  value.  These  were  Greene  v.  Louisville  &  I.  R.  Co.**  and 
Louisville  &  N.  R.  Co.  v.  Greene.*'  In  both  cases  it  was  estab- 
lished that  the  property  of  the  complainants  was  intentionally 
assessed  at  a  larger  percentage  of  its  true  value  than  was  property 
generally,  but  all  property,  including  that  of  complainants  was 
assessed  at  less  than  its  true  value.  The  assessment  on  the 
complainants  was  enjoined  as  a  violation  of  the  constitutional  pro- 
vision of  imiformity,  although  the  result  of  the  injunction  was  to 
sanction  the  violation  of  another  provision  requiring  assess- 
ment at  true  value.  The  situation  presented  a  dilemma,  since 
the  enforcement  of  either  provision  required  the  violation  of  the 
other.  The  court  regarded  the  requirement  of  uniformity  as  the 
major  one,  to  which  the  provision  for  assessment  at  full  value 
was  subsidiary.  The  dilemma  was  created  because  the  assess- 
ment of  railroad  property  was  in  the  hands  of  a  different  board 

•*  (1916)  240  U.  8.  242. 

••  (1914)  235  U.  S.  23. 

»•  (1916)  241  U.  S.  419. 

•»  (1914)  237  U.  S.  135. 

••  (1917)  244  U.  S.  499.    See  31  Harvard  Law  Reinew  307. 

••  (1917)  244  U.  S.  522. 
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from  that  which  valued  other  property,  and  it  was  therefore  im- 
possible for  the  court  to  order  the  increase  in  the  assessment  of 
other  property. 

Federal  jurisdiction  was  obtained  in  these  cases  by  claims  made 
under  the  equal-protection  clause  of  the  Fourteenth  Amendment ; 
but  the  court  said  that,  having  the  case  properly  before  it,  it 
had  power  to  dispose  of  every  question  in  issue,  and  that  since 
its  interpretation  of  the  Kentucky  constitution  sustained  the 
objections  of  complainants,  it  was  unnecessary  to  decide  whether 
the  same  result  would  be  required  by  the  Fomteenth  Amend- 
ment. The  second  case  involved  also  some  intricate  computa- 
tions in  applying  the  ''unit  rule"  to  the  assessment  of  that  part 
of  an  interstate  railroad  located  within  the  state.  The  methods 
adopted  by  the  state  board  were  found  to  be  faulty  in  several 
respects.  Justices  Holmes,  Brandeis  and  Clarke  dissented  in 
both  cases. 

The  taxing  power  of  the  federal  government  was  limited 
by  two  decisions  establishing  that  a  ^tamp  tax  on  charter- 
parties*®®  and  on  marine  insurance  policies*®*  was  a  tax  on  ex- 
ports and  so  within  the  constitutional  prohibition  on  Congress, 
when  the  charter  related  only  to  the  exportation  of  cargo  to 
foreign  ports,  and  the  policy  covered  only  such  goods.  The 
charter-party  and  the  insurance  policy  were  held  to  be  essential 
to  the  exporting  process,  so  that  taxes  thereon  were  in  a  substan- 
tial sense  taxes  on  exports. 

Objections  to  the  national  income  tax  of  1913  were  consid- 
ered and  dismissed  in  four  cases.*®*  The  progressive  rate  fea- 
tures were  held  not  to  be  so  arbitrary  and  unjust  as  to  be  wanting 
in  due  process.     likewise  impeccable  are  the  provisions  imposing 

>••  United  States  v.  Hvoslef,  (1915)  237  U.  S.  1.  See  C.  N.  Goodwin,  "United 
States  V.  Hyotlef :  A  Constitutional  Source  of  National  Revenue  Impaired/'  29 
Harvard  Law  Review  469. 

101  Thames  &  Mersey  M.  Ins.  Co.  v.  United  States,  (1915)  237  U.  S,  19. 

>•>  Brushaber  v.  Union  Pacific  R.  Co.  (1916)  240  U.  S.  1;  Stanton  v.  Baltic 
Mining  Co.,  (1916)  240  U.  S.  103;  Tyee  Realty  Co.  y.  Anderson,  (1916)  240  U.  S. 
115;  Dodge  v.  Osbom,  (1916)  240  U.  S.  118.  See  F.  W.  Hackett,  "Constitution- 
ality of  the  Graduated  Income  Tax  Law,"  25  Yale  Law  Journal  427.  See  also  4 
Calif orma  Law  Review  336,  26  Cotumbia  Law  Review  530,  14  Michigan  Law  Re* 
view  680,  and  64  Univereity  of  Penneyhania  Law  Review  498. 
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a  surtax  on  individual  but  not  on  corporate  incomes;  allowing 
individuals  but  not  corporations  to  deduct  from  their  gross 
income  dividends  from  corporations  whose  incomes  are  taxed; 
limiting  the  amoimt  of  interest  paid  by  a  corporation  which 
may  be  deducted  from  its  gross  income  for  the  purpose  of  fixing 
its  taxable  income;*®*  exempting  individuals  but  not  corpora- 
tions on  income  up  to  $4,000;  exempting  certain  organizations 
from  the  tax  altogether;  and  applying  the  statute  to  income 
received  before  its  enactment  but  subsequent  to  the  date  when 
the  Sixteenth  Amendment  went  into  effect.  The  &ct  was  also 
acquitted  of  a  number  of  other  peccadillos  charged  against  it 
by  complaining  taxpayers.  It  seemed  to  be  conceded  by  the 
coiuli,  however,  that  a  taxing  statute  of  Congress  might  be  so 
arbitrary  ''as  to  compel  the  conclusion  that  it  was  not  an  exer- 
tion of  taxation,  but  the  confiscation  of  property.' 

Chief  Justice  White's  discussion  of  the  effect  of  the  Sixteenth 
Amendment  is  interesting  from  the  standpoint  of  the  objections 
urged  against  its  ratification  by  Mr.  Hughes,  when  governor  of 
New  York.  His  complaint  was  that  the  grant  to  Congress  of 
power  to  tax  incomes  "from  whatever  source  derived"  conferred 
authority  to  tax  incomes  of  state  officials  and  incomes  from  state 
and  municipal  bonds.  But  any  such  interpretation  is  impliedly 
negatived  by  the  position  of  the  Chief  Justice.  He  holds  that 
Congress  always  had  power  to  levy  income  taxes  ''in  a  general 
sense,"  and  that  the  Sixteenth  Amendment  was  necessary  only 
because  the  Income  Tax  cases  of  1895  had  declared  that  the 
court  must  look  to  the  source  of  the  income  taxed,  in  order  to 
determine  whether  the  tax  though  in  form  an  indirect  tax  was 
in  substance  a  direct  tax,  and  therefore  ene  requiring  apportion- 
ment among  the  states  according  to  population.  The  Sixteenth 
Amendment  merely  forbids  the  court  to  look  at  the  source  of  the 
income  taxed  in  order  to  determine  whether  the  tax  is  direct. 
It  leaves  the  general  power  to  levy  income  taxes  subject  to  all 
other  previous  limitations  and  therefore  does  not  remove  the 
restrictions  imposed  by  the  principle  inherent  in  the  federal 

^M  A  similar  provision  on  the  corporation  tax  of  1900  was  sustained  in  Ander- 
son V.  Forty-two  Broadway,  (1915)  239  U.  S.  69. 


DECISIONS  OF  THE  SUPREME  COURT,  1914-1917  455 

system  of  government,  that  neither  the  states  nor  the  nation 
may  tax  the  necessary  instrumentalities  of  the  other. 

IV.  EMINENT  DOMAIN 

In  three  cases  objectors  to  eminent  domain  proceedings 
failed  to  persuade  the  court  that  the  taking  was  not  for  a  public 
use.  Hendersonville  Light  &  P.  Co.  v.  Blue  Ridge  R.  I.  Co.*^ 
sustained  the  condemnation  of  certain  water  rights  by  a  street 
railway  company,  in  spite  of  the  fact  that  the  contemplated 
works  would  generate  more  power  than  was  necessary  for  the 
running  of  the  road.  The  company's  charter,  however,  author- 
ized it  to  sell  surplus  power,  and  the  taking  was  found  to  be  with 
the  intent  in  good  faith  to  carry  on  the  pubUc  business  author- 
ized by  the  charter.  O'Neill  v.  Leamer*^  sanctioned  a  taking  of 
land  for  a  drainage  ditch,  where  the  district  drained  embraced  a 
large  area  with  many  proprietors,  and  the  state  coiut  had  found 
that  the  imdertaking  did  not  serve  private  interest  alone,  but 
was  conducive  to  public  health,  convenience  and  welfare.  In 
Mt.  Vernon  Woodbury  Cotton  Duck  Co.  v.  Alabama  I.  P.  Co.^^ 
a  similar  judgment  was  passed  upon  a  taking  of  land,  water  and 
water  rights  for  the  manufacture,  supply  and  sale  to  the  public 
of  electric  power  produced  by  water  as  a  motive  force. 

The  issue  whether  there  was  in  law  a  taking  of  property 
arose  in  several  cases.  Willink  v.  United  States^®'  held  that  an 
owner  of  a  wharf  and  a  marine  railway  suffered  no  taking  of  his 
property  by  being  prevented  from  rebuilding  his  wharf  or  renew- 
ing the  piling  which  protected  his  railway,  where  both  wharf  and 
piling  were  below  the  highwater  line  and  within  the  harbor  area 
defined  by  the  secretary  of  war  under  authority  from  Congress.^"* 
In  Cubbins  v.  Mississippi  River  Commission*  ®»  the  owner  of 

>•«  (1917)  243  U.  S.  563.    See  54  National  Corporation  Reporter  002. 
>«  (1915)  239  U.  8.  244. 
»••  (1916)  240  U.  S.  30. 
»»^  (1916)  240  U.  8.  572. 

'"  To  a  similar  effect  is  Greenleaf  Johnson  L.  Co.  y.  Garrison,  (1915)  237  U. 
S.  251.    8ee  28  Harvard  Law  Review  806. 
»••  (1916)  241  U.  8.  351. 
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riparian  land  along  the  Mississippi  River  was  held  entitled  to  no 
damages  for  an  alleged  taking  which  consisted  of  an  occasional 
overflow  of  his  land  caused  by  the  increase  in  volume  of  the 
stream  due  to  the  erection  of  levees  to  confine  the  river  in  its 
natural  course.  But  similar  injuries  due  to  the  construction  of  a 
lock  and  dam  as  an  aid  to  navigation  were  held  in  United  States  v. 
Cross"®  to  constitute  takings  which  entitled  the  riparian  owner 
to  compensation.  The  works  in  question  were  said  to  be  not 
mere  improvements  of  the  natural  waterway,  but  to  amount  to 
the  construction  of  an  artificial  channel. 

Three  cases  withheld  comfort  from  landowners  who  appealed 
for  more  compensation  than  was  allowed.  Provo  Bench  Canal 
&  I.  Co.  V.  Tanner^i  refused  to  set  aside  the  judgment  of  a  state 
court  awarding  only  nominal  damages  for  a  taking  incident  to  the 
enlargement  of  an  irrigation  canal,  where  the  state  court  recog- 
nized that  compensation  must  be  paid  for  any  damage  sufifered, 
but  held  that  there  was  no  evidence  of  any  such  damage.  Simi- 
larly in  Brand  v.  Union  Elevated  R.  Co.  "^  a  state  court  was  held 
justified  in  refusing  to  submit  to  a  jury  the  question  of  damages 
on  account  of  the  construction  of  an  elevated  road,  where  the 
only  testimony  as  to  the  comparative  market  value  of  the  abut- 
ting lot  before  and  after  the  improvement  showed  that  no  change 
in  value  had  occurred.  Justices  Day,  McKenna,  Lamar  and 
Pitney  dissented,  assigning  as  the  reason  that  there  was  testi- 
mony as  to  the  actual  injury  caused  by  the  road,  and  that  the  dis- 
position of  the  case  on  the  ground  of  the  absence  of  proof  of  de- 
preciation in  the  market  value  of  the  land  in  effect  permitted  the 
road  to  offset  the  specific  damages  done  to  complainant  by  the 
general  benefits  shared  by  him  in  common  with  the  pubUc. 
The  majority  do  not  discuss  the  vaUdity  of  this  proposition  of 
law,  but  dispose  of  the  case  on  the  technical  ground  that  the 
evidence  before  the  court  did  not  call  it  into  play. 

An  ingenious  contention  of  a  landowner  was  rejected  in  New 

"»  (1917)  243  U.  S.  316.     See  30  Harvard  Law  Review  7ft4. 

»»  (1915)  239  U.  S.  323. 

^"  (1915)  238  U.  S.  846.    See  81  CerUral  Law  Journal  145. 
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York  V.  Sage.*"  The  land  was  taken  for  the  Ashokan  reservoir."* 
Mr.  Sage  claimed  for  it  a  special  value  due  to  the  fact  that  it  was 
so  situated  in  a  water-shed  that  it  was  adapted  for  use  as  a  reser- 
voir. The  court  recognized  that  account  should  be  taken  in 
general  of  enhancement  due  to  the  possibility  of  the  most  profit- 
able use  to  which  the  land  might  be  put,  but  held  that  such  ele- 
moits  of  value  should  be  considered  only  so  far  as  the  public 
would  have  considered  them  if  the  land  had  been  offered  for  sale 
in  the  abs^ice  of  the  city's  exercise  of  the  power  of  emin^it  do- 
main. Since  the  availability  of  the  land  for  a  reservoir  was  de- 
pendent on  the  acquisition  of  many  other  parcels  by  the  ex^^- 
cise  of  the  power  of  eminent  domain,  the  alleged  reservoir  value 
of  each  lot  was  added  to  it  by  the  city's  act  in  uniting  it  to  the 
other  lots,  and  was  therefore  not  a  value  which  each  lot  possessed 
in  the  hands  of  its  owner  before  being  taken. 

{To  be  conduded) 

»•  (1915)  239  U.  S.  57. 

"« Ramapo  Water  Co.  y.  New  York,  (1915)  236  U.  S.  579,  aroee  out  of  the 
same  project,  from  which  the  complainant  sought  to  restrain  the  city  on  the 
ground  that  it  interfered  with  its  vested  rights  acquired  by  a  charter  giving 
it  power  to  store  and  supply  water.  The  company  had  proceeded  no  further 
under  its  charter  than  to  file  maps  and  acquire  options  on  some  lands  in  the 
district  to  be  taken  for  the  municipal  reservoir.  The  Supreme  Court  disposed 
of  the  contention  by  sajring  that  in  the  absence  of  a  decision  on  the  point  from 
the  state  court  it  would  refuse  to  believe  that  the  complainant  had  acquired 
any  vested  rights  by  what  it  had  done  under  its  charter. 


LEGISLATIVE  NOTES  AND  REVIEWS 

Moratory  and  Stay  Laws.^  A  moratorium  is  an  extension  of 
credit  or  a  legal  authorization  postponing  the  payment  of  debts  for 
a  designated  period  of  time,  during  which  no  action  can  be  maintained 
for  the  collection  of  the  debt;  it  is  designed  to  protect  debtors  by  de- 
ferring the  maturity  of  obUgations  and  to  protect  creditors  by  tem- 
porarily suspending  or  retarding  the  operations  necessary  to  preserve 
their  rights  as  against  third  parties.  Stay  laws  affect  remedies  only 
as  applied  to  matured  obligations  and  perfected  rights.  Moratoria 
are  either  minor  or  major.  A  minor  moratorium  applies  only  to 
bills  of.  exchange;  major  moratoria  include  all  other  debts  except 
those  expressly  excluded.  The  authority  to  declare  moratoria  is  de- 
rived from  the  prerogative  or  from  express  legislative  grant,  and  their 
promulgation  has  been  more  frequent  in  the  civil  law  coimtries  of  con- 
tinental Europe  and  Latin  America  than  in  the  common-law  coimtries 
of  the  British  Empire  and  the  United  States.  Prior  to  the  European 
war,  the  last  moratorium  in  England  was  declared  in  1806;  a  mora- 
torium was  declared  on  August  2  and  6,  1914,  under  authority  of  the 
Postponement  of  Payments  Act  of  August  3,  1914. 

It  has  generally  been  assumed  that  moratory  laws  in  the  United 
States  would  be  impossible  owing  to  the  repugnance  to  certain  well- 
known  constitutional  postulates.  However,  the  results  which  moratory 
laws  are  designed  to  secure  have  been  achieved  by  indirection,  such  as 
the  temporary  closing  of  courts  and  the  declaration  of  legal  holidays. 
During  the  Civil  War,  twenty-three  states — including  Alabama,  Ar- 
kansas, Florida,  Georgia,  Illinois,  Iowa,  Kentucky,  Louisiana,  Maine, 
Maryland,  Massachusetts,  Minnesota,  Missouri,  New  York,  North 
Carolina,  Ohio,  Pennsylvania,  Rhode  Island,  South  Carolina,  Tennes 
see,  Texas,  Virginia  and  Wisconsin — enacted  statutes  authorizing  post 
ponements  of  proceedings  in  action  against  persons  engaged  in  mili 
tary  service.  During  the  period  of  Reconstruction,  seven  states — in 
eluding  Alabama,  Georgia,  Mississippi,  North  Carolina,  South  Caro- 

'  The  writer  acknowledges  his  indebtedness  in  preparing  this  note  to  an  ex- 
cellent little  pamphlet  entitled  ''Moratory  Legislation  in  the  United  States/' 
prepared  by  Mr.  Frederic  C.  Dunham,  attorney  for  the  Association  of  Life  In- 
surance Presidents. 
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Una,  Texas  and  Virginia — enacted  laws  authorizing  the  stay  of  legal 
proceedings  or  the  postponement  of  payments  either  for  definite  or 
indefinite  periods  of  time.  Under  the  Articles  of  Ck>nfederation,  and 
prior  to  the  ratification  of  the  Constitution  of  the  United  States,  many 
states  had  enacted  statutes  designed  to  safeguard  the  rights  of  debtors. 
The  disastrous  efifects  of  some  of  these  laws  probably  led  to  the  incor- 
poration of  paragraph  1,  Section  10,  Article  I  in  the  Constitution  which 
prohibits  the  passage  of  laws  impairing  the  obligation  of  contracts, 
and  similar  provisions  in  the  several  state  constitutions  relative  to  the 
vaUdity  of  contracts,  retrospective  and  stay  laws.  The  conclusions 
which  are  deducible  from  the  judicial  construction  of  the  stay  laws  of 
the  Civil  War  period,  although  somewhat  contradictory,  are  that  if 
the  remedy  is  merely  a  postponement  for  a  definite  and  reasonable 
period  of  time,  a  stay  law  is  inoffensive;  if  the  period  of  time  is  indefi- 
nite and  unreasonably  long,  a  stay  law  is  void  as  postponing  payment 
and  taking  away  all  remedy  during  the  continuance  of  the  stay.* 

By  an  act  approved  March  8,  1918,  Congress  enacted  a  moratory 
and  stay  law,  known  as  the  soldiers'  and  sailors'  civil  rights  act,  which 
is  designed  to  enable  the  United  States  more  successfully  to  prosecute 
the  war,  by  extending  protection  to  members  of  military  and  naval 
establishments  for  the  purpose  of  preventing  prejudice  or  injury  to  the 
civil  rights  of  such  persons  during  the  continuance  of  their  term  of 
service  and  to  enable  them  to  devote  their  entire  energy  to  the  mili- 
tary needs  of  the  nation. 

During  the  year  1917,  before  the  passage  of  the  national  moratory 
and  stay  law,  eight  states — ^lowa,  Maine,  Maryland,  Massachusetts, 
Mississippi,  Oregon,  Texas  and  Wisconsin — ^had  enacted  similar  stat- 
utes. A  Michigan  act  dates  back  to  1911  and  a  Pennsylvania  act  to 
1915.  By  virtue  of  the  provisions  of  these  laws,  any  action  which  is 
pending  or  which  may  accrue  against  any  person  who  is  enlisted  in  the 
military  or  naval  forces  of  the  United  States,  may,  at  the  request  of 
the  defendant,  be  continued,  without  cost  to  either  party,  until  the 
termination  of  the  war  or  for  a  designated  period  thereafter.  The 
Act  of  Congress,  which  is  general  in  its  scope,  in  all  probability  super- 
sedes the  state  laws.' 

*  Breitenbach  ▼.  Bush,  44  P.  313;  Boice  ▼.  Boice,  27  Minn.  371;  Edwarda  ▼. 
Kearsey,  96  U.  S.  505. 

'  Iowa,  ch.  380,  Laws  1917;  Maine,  ch.  273,  Laws  1917;  Maryland,  ch.  23,  Laws 
1917;  Massachusetts,  oh.  342,  Laws  1917;  Michigan,  Sec.  62,  ch.  72,  Laws  1911; 
Mississippi,  ch.  36,  Laws  1917;  Oregon,  ch.  275,  Laws  1917;  PennsylTania,  ch.  47, 
Laws  1915;  Texas,  Approved  September  17, 1917;  Wisconsin,  eh.  499,  Laws  1917. 
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The  congressional  moratory  and  stay  law^  is  to  continue  in  force 
until  six  months  after  the  termination  of  the  war  and  it  applies  to  all 
persons  in  the  naval  and  military  service  from  the  date  of  entering 
active  service  and  terminates  with  discharge,  death,  or  expiration  of 
the  act.  This  law  is  extensive  and  is  designed  to  apply  specifically 
to  general  relief;  rent,  installment  contracts  and  mortgages;  insurance, 
taxes  and  public  lands. 

Rent. — ^The  wife,  children  or  other  dependents  of  any  person  regu- 
larly enrolled  in  the  military  service  cannot  be  evicted  from  pr^nises 
for  which  the  agreed  rent  does  not  exceed  $50  per  month  and  which  is 
occupied  chiefly  for  dwelling  purposes,  during  the  continuance  of  such 
service.  The  secretary  of  war  or  of  the  navy,  under  rules  regularly 
promulgated,  may  order  a  reasonable  proportion  of  pay  allotted  to  any 
person  in  the  service  to  discharge  the  rent  of  such  premises. 

Installment  Contracts. — ^Where  real  or  personal  property  is  pur- 
chased on  the  installment  plan  and  pa3rments  or  deposits  have  been 
made,  the  recipient  is  deprived  of  his  right  to  rescind  or  terminate  the 
contract  or  to  resume  possession  of  the  property  for  the  nonpayment 
of  any  instaUment  falling  due  during  the  period  of  military  service. 

Mortgages. — Mortgages  executed  to  secure  the  payment  of  real  or 
personal  property  are  subject  to  adjustment  by  the  court  having  juris- 
diction, which  may  either  stay  the  proceedings  for  the  foreclosure  of 
the  mortgage  or  make  such  disposition  of  the  matter  as  will  be  equi- 
table to  all  parties  concerned. 

Insurance. — No  insurance  poUcy  or  policies,  not  in  excess  of  $5000, 
which  have  not  lapsed  for  the  nonpayment  of  premium  before  the 
commencement  of  the  period  of  military  service  of  the  insured  and  on 
which  there  are  no  loans  in  excess  of  50  per  cent,  shall  lapse  or  be  for- 
feited for  the  nonpayment  of  premiums  during  the  period  of  service  and 
for  one  year  thereafter.  United  States  bonds  are  issued  to  the  insur- 
ance companies  as  security  for  the  defaulted  premiums  with  interest, 
and  the  United  States,  to  indemnify  itself  against  loss,  takes  a  first 
lien  upon  any  policy  receiving  the  benefit  of  this  act. 

Taxes  and  Assessments. — Real  property  cannot  be  sold  for  taxes 
or  special  assessments  by  reason  of  default  in  payment,  when  used  by 
a  person  in  the  military  service  or  his  dependents,  until  six  months 
after- the  termination  of  the  war. 

«  Public,  No.  103,  65th  Congress,  H.  R.  6361. 
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Public  Lands. — ^The  rig^hts  to  public  lands  initiated  or  acquired 
prior  to  the  beginning  of  military  service  under  the  homestead,  desert- 
land  or  mining-land  laws  cannot  be  forfeited  or  prejudiced  by  reason 
of  abeencci  failure  to  perform  the  work  necessary  to  make  improve- 
ments, or  any  other  act  required  by  law  in  normal  times. 

Chables  Kettleborough. 

unitary  Absent-Voting  Laws.^  Eighteen  states'  now  have  laws 
in  force  which  permit  qualified  voters  in  military  service  to  vote  out- 
side their  home  precincts.  Four  of  these  states  (Michigan,  Ohio,  Ten- 
nessee and  Virginia)  grant  this  privilege  in  general  absent-voting  laws 
which  expressly  include  persons  in  military  service.  Michigan  amended 
her  general  absent-voting  laws  in  1917  so  as  to  permit  absent-voting 
by  persons  ''in  the  actual  service  of  the  United  States,"  thus  not  re- 
stricting the  privilege  to  military  absentees.  In  a  number  of  other 
states  the  general  absent-voting  law  of  the  North  Dakota  type,  al- 
though intended  primarily  for  civilians,  do  not  expressly  restrict  ab- 
sent-voting to  that  class  :md  therefore  might  be  so  construed  as  to 
extend  the  privilege  to  persons  in  military  service.  In  that  case,  the 
total  number  of  states  making  provision  for  military  absent-voting 
would  be  not  far  from  thirty.  Three  other  states  (Connecticut,  Massa- 
chusetts and  Vermont)  passed  laws  in  1916  ¥4iich  have  since  expired 
because  they  expressly  restricted  military  absent-voting  to  the  presi- 
dential or  general  election  of  1916,  and,  in  Vermont,  to  the  preceding 
September  primary  also.* 

The  geographical  distribution  of  the  abovennentioned  laws  which 
make  special  provision  for  military  absentees  is  interesting,  and  affords 
a  contrast  to  the  distribution  of  general  absent-voting  laws.  The 
latter  have  been  enacted  almost  exclusively  in  states  west  of  the  Alle- 
ghenies,  Vermont  and  Virginia  being  the  only  exceptions,  although 
Massachusetts  in  1917  adopted  a  constitutional  amenchnent  permitting 
the  legislature  to  enact  such  a  law;  whereas  twelve  states,  or  more 
than  half  of  those  mentioned  above  as  making  definite  provision  for 
persons  in  military  service,  are  among  the  oldest  eastern  states.    The 

1  Absent-voting  laws  of  the  civil  war  period  are  disoussed  at  some  length  ia 
J.  H.  Benton's  Voting  in  the  FiM  (Boston,  1015). 

'  Delaware,  Illinois,  Kansas,  Maine,  Michigan,  Minnesota,  Missouri,  Nevada, 
Nebraska,  New  Jersey,  New  York,  Ohio,  Oklahoma,  Pennsylvania,  Rhode  Island, 
Tennessee,  Virginia,  West  Virginia. 

*  Journal  of  ih$  Hou9e  of  tUpreuniaiiv€%,  .  .  .  ConiMcftmi,  Special  jSm- 
fton,  1916,  pp.  14  if. ;  Oen^ral  AcU  of  Ma99aehu99U9, 1916,  pp.  Ml  ff ;  Lows  «/  Vot" 
mani,  Special  Seeeion,  1916,  pp.  4fl6,  470. 
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reason  for  this  greater  popularity  of  military  absent- voting  laws  in  the 
east  than  in  the  west,  while  the  reverse  is  true  of  the  civilian  absent- 
voting  laws,  is  not  at  once  apparent. 

Most  of  the  military  absent-voting  laws  were  enacted  in  1916  or 
1917;  but  the  law  of  Pennsylvania  and  the  detailed  constitutional 
amendments  in  Maine  and  Rhode  Island  date  back  to  1864;  the  law  of 
ICansas  to  1868;  that  of  New  Jersey  to  1898;  and  that  of  Nevada 
to  1899. 

The  analysis  which  follows  is  confined  to  the  fourteen  state  laws  now 
in  force  and  intended  solely  for  the  benefit  of  persons  in  military  serv- 
ice,^ and  therefore  does  not  include  the  four  general  absent-voting 
laws  mentioned  above,  such  laws  having  few  if  any  provisions  for 
miUtary  absentees  different  from  those  which  apply  to  civilians. 

The  privilege  of  absent-voting  is  extended  in  ten  states^  to  persons 
absent  from  their  home  precinct,  while  four  states — Maine,  Minnesota, 
Nevada  and  Rhode  Island — ^restrict  the  privilege  to  those  who  are 
outside  the  state. 

The  service  for  which  absent-voting  is  permitted  must  be  (1)  the 
''miUtary  service  of  the  United  States,"  in  Nebraska  and  Rhode  Island, 
but  Nebraska  and  Maine  expressly  withhold  the  privilege  from  ''per- 
sons in  the  regular  army  of  the  United  States;"  (2)  the  miUtary  service 
of  the  state  or  of  the  United  States,  in  Delaware,  Illinois  and  West 
Virginia;  (3)  "the  service  of  the  United  States  volunteers"  beyond  the 
limits  of  the  state,  in  Nevada;  (4)  "actual  miUtary  service"  under  a 
requisition  from  the  President  or  by  authority  of  the  commonwealth, 
in  Pennsylvania;  (6)  state  or  national  service  "in  time  of  war,"  in  New 
York,  New  Jersey,  Oklahoma  and  Rhode  Island;  (6)  in  "themiUtiaor 
volimteer  service  of  the  State  or  the  United  States,"  in  ICansas;  and 

*  Revised  Statutes  of  .  .  ,  Delaware,  1916,  ch.  SO,  pp.  885  £f.  Laws  of  the 
State  of  Illiruns,  1917,  pp.  440  ff.  Oeneral  Statutes  of  Kansas,  1916,  ch.  3,  pp. 
852  ff.  Remsed  Statutes  of  .  .  .  Maine,  6th  reyision,  1916,  ch.  7,  pp.  170-171, 
and  the  Constitution  of  Maine,  Art.  II,  sec.  4,  and  Art.  IX,  sec.  12.  Special  Ses- 
sion Laws  of  Minnesota,  1916,  p.  3  ff.  Laws  of  Missouri,  1917,  pp.  276  ff.  Laws 
of  Nebraska,  1917,  pp.  395  ff.  Revised  Laws  of  Nevada,  191B,  I,  sec.  1887  ff.  Com" 
piled  Statutes  of  New  Jersey,  1910,  II,  pp.  2144  ff.  Laws  of  the  State  of  New  York, 
1917,  III,  ch.  815,  pp.  2763  ff,  amending  the  Consolidated  Laws  of  New  York,  1909, 
II,  ch.  17,  pp.  1008  ff.  Oklahoma  Session  Laws,  1917,  pp.  247  ff.  Purdon*s  Digest 
of  the  Laws  of  Pennsylvania,  (Stewart's  13th  edition)  II,  1367  ff .  Oeneral  Laws  of 
Rhode  Island,  1909,  p.  114,  and  the  Ck>nstitution  of  Rhode  Island,  Amendment  4. 
Acts  of  West  Virginia,  2d  Extra  Session,  1917,  pp.  54  ff. 

*  Delaware,  Illinois,  Kansas,  Missouri,  Nebraska,  New  Jersey,  New  York, 
Oklahoma,  Pennsylvania,  and  West  Virginia. 
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(7)  in  the  national  guard  ''when  called  in  the  service  of  the  national 
government/'  in  Minnesota.  Although  perhaps  included  by  implica- 
tion, naval  service  is  expressly  mentioned  only  in  the  laws  of  New 
York,  New  Jersey  and  Oklahoma. 

Military  absent-voting  is  expressly  restricted  to  "general  elections" 
in  Illinois  and  Missouri;  to  primary  or  general  elections  in  West  Vir- 
ginia; to  general,  special  or  local  elections  in  New  Jersey  and  Okla- 
homa; to  general  or  presidential  elections  and  special  elections  to  fill 
vacancies,  in  Pennsylvania — ^but  does  not  apply  to  the  election  of 
members  of  the  council  or  ward  or  division  officers  in  the  city  of  Phila- 
delphia; to  general  or  special  elections  in  Nebraska;  to  ''annual  elec- 
tions'' in  Kansas;  and  in  Minnesota  to  general  elections,  but  if  a  mu- 
nicipal election  occurs  on  a  day  different  from  general  elections,  a  mu- 
nicipality may  avail  itself  of  this  law  to  the  extent  of  having  the  mem- 
bers of  any  company  of  the  national  guard  organized  in  that  city 
vote  for  municipal  officers,  provided  an  ordinance  to  that  efifect  is 
adopted  and  the  city  pays  the  expense  connected  with  such  election. 

The  officers  for  whom  the  absentee  may  vote  are  named  in  some  of 
the  laws:  in  Maine  for  governor,  state  auditor,  state  senator  and  repre- 
sentative, county  officers  and  presidential  electors,  senators  and  repre- 
sentatives in  Congress;  in  Rhode  Island  for  presidential  electors  and 
"general  officers  of  the  State;"  in  Illinois  for  all  state  officers  and  "on 
all  State-wide  questions;"  in  Nevada  for  all  officers  for  whom  the  ab- 
sentee might  vote  at  home;  in  Missouri  for  all  officers  and  upon  all 
issues  on  which  the  absentee  would  be  entitled  to  vote  at  home;  and  in 
Delaware  and  New  York  the  voter  is  entitled  "to  vote  as  fully  as  if  he 
were  present"  in  his  home  precinct,  including,  in  New  York,  the  right 
to  vote  on  constitutional  amendments. 

Only  two  states  (Missouri  and  West  Virginia)  require  any  prelimi- 
nary action  on  the  part  of  the  absentee,  aside  from  registration,  when 
that  is  required,  in  order  to  qualify  for  absent-voting.  In  Missouri 
the  voter  makes  application  in  person  or  by  mail  not  more  than  fifteen 
nor  less  than  five  days  before  election  for  a  military  absent  voter's 
ballot.  The  other  provisions  of  the  Missouri  law  conform  closely  to 
the  North  Dakota  type  of  general  absent-voting  law.  In  fact  Missouri 
is  believed  to  be  the  only  state  having  in  force  both  the  Kansas  type  of 
absent-voting  law  for  civilians  and  the  North  Dakota  type  for  persons 
in  military  service.  In  West  Virginia  the  voter  must  give  notice  of 
his  intention  to  vote  by  registered  mail  to  the  election  registrar  of  hii 
precinct  not  less  than  thirty  nor  more  than  sixty  dajrs  before  a  primary 
or  general  election. 
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With  respect  to  the  time  when  military  absentees  may  vote,  seven 
of  the  states  provide  that  the  voting  shall  occur  on  the  day  of  the 
election  in  the  home  state — ^Delaware,  Kansas,  Maine,  Minnesota, 
Nevada,  Pennsylvania  and  Rhode  Island.  Under  the  New  York  law, 
the  vote  may  be  cast  on  the  day  of  general  or  special  elections  in  that 
state,  or  on  any  secular  day  within  ten  days  next  prior  thereto,  fixed  by 
proclamation  of  the  commanding  officer.  The  date  may  be  changed 
because  of  military  necessity,  but  in  no  case  shall  it  be  Later  than  the 
day  of  the  general  or  special  election;  and  the  date  of  voting  need  not 
be  the  same  for  aU  military  or  naval  units.  In  the  Nebraska  law  the 
ballot  must  be  marked  not  less  than  ten  nor  more  than  thirty  da3r8 
before  the  first  Monday  preceding  any  special  or  general  election;  in 
the  Illinois  law,  not  less  than  five  nor  more  than  twenty  days  prior  to 
the  general  election,  the  exact  date  being  fixed  by  proclamation  of  the 
commanding  officer.  The  Missouri  law  requires  that  the  ballots  of 
absent  voters  must  be  returned  to  the  county  clerk  or  other  proper 
official  for  forwarding  to  the  precincts  not  later  tiian  sixty-four  hours 
preceding  the  opening  of  the  polls.  New  Jersey  and  Oklahoma  provide 
for  proxy- voting  on  the  day  of  election;  while  in  the  West  Virginia  law 
no  date  is  specified,  although  the  ballots  must  be  returned  by  mail 
in  time  to  be  counted  at  home  on  election  day. 

With  respect  to  the  place  where  military  absent-voting  takes  place, 
most  states  provide  for  opening  polling  places  wherever  a  company  or 
regiment  is  located.  The  laws  of  Delaware,  New  York  and  Pennsyl- 
vania further  specify  that  these  polling  places  shall  be  located  at  the 
quarters  of  the  captain  or  other  officer  in  command  of  each  company 
concerned.  Under  the  Kansas  law,  the  places  are  to  be  designated  on  the 
morning  of  election  day  by  the  commanding  officer.  Under  the  Missouri 
law  the  voter  may  mark  his  ballot  before  any  official  qualified  to  ad- 
minister oaths;  while  under  the  West  Virginia  law  the  marking  must 
be  done  in  the  presence  of  the  commanding  officer  or  of  some  com- 
missioned officer  duly  delegated  for  such  duty.  Where  proxy- voting  is 
authorized,  as  in  New  Jersey,  Oklahoma,  and  in  Pennsylvania  for  smaU 
detached  units,  the  soldier's  ballot,  previously  prepared  by  him,  is 
presented  by  the  proxy  to  the  regular  election  officiids  in  the  absentee's 
home  precinct  while  the  polls  are  open  on  election  day.  Where  the 
voting  takes  place  in  the  field,  officers  above  the  rank  of  captain  and 
soldiers  away  from  their  company  on  detached  service  are  usually  per- 
mitted to  vote  at  the  nearest  military  polling  place,  except  in  Penn- 
sylvania, where  they  are  required  to  vote  by  proxy  at  home. 
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The  officers  in  charge  of  the  military  polling  places  are  either  desig- 
nated by  title  in  the  laws  or  else  are  dected  by  the  soldiers.  Thus  in 
the  Maine  and  Nevada  laws,  the  three  ranking  officers  of  the  company 
or  regiment  are  designated  as  election  officers;  and  in  the  Rhode  Island 
law,  the  officer  in  command  of  the  regiment  or  company  is  placed  in 
charge.  The  laws  of  Delaware,  Illinois,  Kansas,  New  York  and  Penn- 
sylvania provide  that  at  the  opening  of  the  polls  the  qualified  voters 
then  present  shall  then  and  there  by  viva  voce  vote  elect  three  (in  New 
York,  four)  of  their  number  to  act  as  judges  or  inspectors  of  election. 
In  New  York  and  Pennsylvania  they  are  to  be  selected  to  represent  the 
leading  parties.  In  the  Kansas  law  two  clerks  are  also  to  be  elected  in 
the  same  way;  while  in  the  Pennsylvania  and  New  York  laws  the  clerks 
are  appointed  by  the  judges  from  among  those  present  at  the  opening 
of  the  polls.  All  officers  are  sworn  to  the  faithful  discharge  of  their 
duties. 

Other  laws  provide  for  the  appointment  of  commissioners  to  assist 
in  taking  the  soldier  vote.  Thus  in  the  Delaware  law  provision  is  made 
for  appointment  by  the  governor  of  two  ''election  messengers"  for  each 
military  encampment  on  a  bipartisan  basis,  whose  duty  it  is  to  take  to 
the  encampments  the  ballots,  polling  lists  and  other  necessary  material 
for  the  election.  During  the  voting,  they  apparently  have  no  duties 
to  perform;  but  after  the  polls  close  they  are  charged  with  the  duty  of 
collecting  the  votes,  certificates  and  poll  lists  and  returning  them  to  the 
proper  state  official.  In  Pennsylvania  the  governor  may  appoint  as 
many  commissioners  as  he  deems  necessary,  not  exceeding  one  for  each 
regiment,  and  may  apportion  the  work  among  them.  Their  duties 
are  very  similar  to  those  of  the  Delaware  messengers,  and  supplemen- 
tary to  the  work  of  the  elected  polling  officers. 

In  Minnesota  the  governor  may  likewise  appoint  one  or  more  "  vot- 
ing commissioner"  for  each  regiment  outside  the  state,  or  likely  to 
be  outside,  on  election  day.  These  commissioners  are  permitted  to 
avail  themselves  of  the  privilege  of  absent-voting  along  with  the 
soldiers,  a  provision  not  found  in  other  laws.  They  are  also  required 
to  appoint  challengers  for  each  party  selected  by  the  party  voters  in 
each  company,  and  to  decide  any  challenges  that  may  be  made.  In 
Nebraska  two  commissioners,  one  from  each  of  the  two  leading  parties, 
are  appointed  by  the  governor  for  a  two-year  term.  Apparently  the 
Nebraska  and  Minnesota  commissioners  have  full  charge  of  the  actual 
conduct  of  the  election.  The  Nebraska  law  also  requires  the  conunis- 
sioners  to  certify  under  oath  that  they  "did  not  attempt  to  influence 
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any  soldier  whose  vote  they  have  received  .  .  .  for  or  against  any 
candidate."  The  Missouri  and  West  Virginia  laws  which  provide  that 
each  voter  shall  send  his  ballot  home  by  mail  to  be  counted  there,  and 
the  New  Jersey  and  Oklahoma  laws  permitting  voting  by  proxy,  of 
course  make  no  provision  for  polling  places  and  election  officers  in  the 
encampments. 

The  preparation  of  voting  lists  to  be  used  in  these  military  elections 
is  assigned  to  the  secretary  of  state  in  Illinois,  Kansas,  Minnesota, 
Nevada  and  New  York.  In  some  instances  it  is  provided  that  he 
shall  receive  assistance  from  the  adjutant-general.  In  Delaware  the 
lists  are  prepared  by  the  regular  registration  officials.  In  Pennsyl- 
vania, Rhode  Island  and  Maine  no  mention  is  made  of  voting  lists 
prepared  in  advance;  but  Rhode  Island  requires  each  town  clerk  within 
five  days  after  an  election  to  certify  to  the  secretary  of  state  a  list  of 
voters  absent  in  military  service,  which  is  doubtless  used  for  checking 
purposes  in  the  final  canvass  of  the  votes.  Under  the  Maine  law,  the 
polling  officials  must  be  satisfied  of  the  age,  citizenship  and  residence 
of  any  person  claiming  the  right  to  vote;  and  if  that  right  is  challenged, 
they  may  examine  him  under  oath.  In  the  case  of  voters  from  Mis- 
souri and  West  Virginia  who  vote  by  mail,  and  of  voters  from  New 
Jersey  and  Oklahoma  who  vote  by  proxy,  the  regular  voting  list  in  the 
home  precinct  is  of  course  used. 

No  provision  is  made  for  an  official  ballot  in  the  absent- voting  laws 
and  constitutional  provisions  of  Maine,  Rhode  Island,  Kansas  and 
Pennsylvania,  as  these  were  adopted  before  the  day  of  the  Australian 
ballot.  The  same  is  true  of  the  proxy  system  of  New  Jersey  and 
Oklahoma.  The  Delaware  law  provides  that  the  ballots  shall  be  "the 
style  of  ballot  used  in  this  State  just  prior  to  the  adoption  of  the  Aus- 
tralian ballot  system,"  and  are  to  be  uniform  in  size  and  color.  Four 
states  require  a  distinctive  label  or  title  for  the  soldiers'  ballots:  in 
New  York  they  are  designated  as  "official  war  ballots,"  in  West  Vir- 
ginia as  "absent  voter's  ballot,''  and  in  Nebraska  as  "Nebraska  soldier 
vote." 

Illinois,  Nebraska,  Nevada  and  New  York  authorize  the  omission 
from  the  ballot  of  the  names  of  candidates  for  certain  offices.  Thus 
in  Nevada,  the  names  of  candidates  for  state  senator,  coimty  judge, 
representative  and  justices  of  the  peace  need  not  be  printed  under  the 
title  of  the  office  but  the  spaces  for  the  names  of  candidates  are  to  be 
left  blank.  The  New  York  war  ballot  must  bear  the  names  of  all 
nominated  candidates  to  be  voted  for  by  all  the  voters  of  the  state. 
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The  names  of  candidates  for  local  offices  may  also  be  printed  if  practi- 
cable; but  in  any  event  the  titles  of  the  local  offices  must  be  printed 
for  which  the  voter  might  vote  if  he  voted  at  home.  The  Nevada 
secretary  of  state  in  preparing  the  ballots  may  omit  the  names  of  can- 
didates for  coimty  and  township  offices,  if  he  does  not  know  than. 
Where  the  office  titles  are  printed  on  the  ballot,  the  voter  is  permitted 
to  write  in  the  names  of  the  candidates  of  his  choice. 

Only  two  states,  Delaware  and  New  York,  require  the  preparation 
and  posting  of  Usts  of  candidates  nominated  for  the  various  offices  to 
be  voted  for;  and  only  one  state,  Nebraska,  provides  for  the  printing  of 
sample  ballots  for  the  soldiers.  The  secretary  of  state  is  the  officer 
most  commonly  charged  with  the  duty  of  preparing  ballots,  but  in  the 
Minnesota  law  the  county  auditor  is  required  to  send  to  the  secretary 
of  state  two  proper  county  ballots  for  each  absent  voter  from  that 
county  and  two  proper  city  ballots  for  each  voter  absent  from  any  city 
in  the  county,  the  latter  being  furnished  to  the  auditor  by  the  city 
clerk.  The  West  Virginia  absent  voter's  ballots  used  in  general  elec- 
tions is  printed  on  a  different  colored  paper  from  that  of  the  regular 
ballots. 

Most  of  the  miUtary  absent-voting  laws  contain  regulations  relat- 
ing to  the  voting  process,  keeping  and  certifying  polling  lists,  challeng- 
ing voters,  counting,  canvassing  and  preserving  the  ballots  too  detailed 
and  varied  even  to  be  summarized  here.  Few  of  the  laws  make  definite 
provision  for  secrecy  in  voting,  although  the  Illinois  and  New  York 
laws  provide  that  after  a  voter  is  given  a  ballot  he  ''shall  then  retire 
to  some  convenient  place"  to  mark  it;  and  the  Minnesota  law  sa3n9 
that  the  voter  shall  mark  his  ballot  as  he  would  mark  it  were  he  pres- 
ent and  voting  ph3rsically  in  his  home  precinct.  The  Maine  constitu- 
tional amendment,  adopted  in  1864,  and  the  Kansas  law  of  1868  re- 
quire the  voter  to  write  on  the  back  of  his  ballot  his  home  address  and 
the  military  unit  to  which  he  belongs.  The  Rhode  Island  constitutional 
amendment  goes  further  and  requires  the  voter's  full  name  on  the 
ballot  in  addition  to  the  foregoing  requirement.  In  the  New  Jersey 
and  Oklahoma  proxy  laws  there  is  some  approach  to  secrecy  in  the 
requirement  that  the  voter's  ballot  shall  be  sent  to  the  proxy  to  be 
cast  at  home  on  election  day  in  a  sealed  envelope  which  must  not  be 
opened  until  after  its  acceptance  by  the  polling  officers  on  election 
day.  The  proxy  either  must,  or  may  be  required  to,  make  oath  to  the 
fact  that  the  ballot  envelope  has  not  been  opened  by  him  or  by  any 
other  person.    The  hours  during  which  the  polls  must  remain  open  are 
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specified  in  a  few  laws.  In  the  Pennsylvania  statute  they  are  to  open 
^'as  early  as  practicable"  on  election  day,  and  remain  open  at  least 
three  hours;  and  if  necessSeuy  to  accommodate  the  voters,  they  may  be 
kept  open  until  7  p.m.  The  Illinois  and  New  York  laws  are  practically 
aUke  in  requiring  that  the  polls  remain  open  at  least  three  hours  and 
as  much  longer  as  may  be  necessary,  but  in  no  case  are  they  to  be. 
kept  open  later  than  sunset.  Under  the  Delaware  law,  the  polls 
must  be  open  from  10  a.m.  to  6  p.m. 

Six  of  the  states  require  that  ballot  envelopes  be  furnished  the 
voters  along  with  the  ballots.  After  marking  his  ballot,  the  voter  seals 
it  up  in  this  official  envelope  before  it  is  deposited  in  the  ballot  box. 
In  some  instances  on  the  envelope  are  printed  blank  spaces  to  be  filled 
in  with  the  voter's  name,  home  address  and  military  unit,  and  also  an 
affidavit  as  to  his  voting  qualifications  which  must  be  subscribed  by 
the  voter  before  the  ballot  may  legally  be  accepted  by  the  polling 
officials.  In  this  connection  the  New  York  law  has  the  imique  pro- 
vision that  the  voter  must  swear  that  he  has  not  received,  and  does  not 
expect  to  receive,  any  compensation  or  reward  for  giving  or  withhold- 
ing his  vote,  and  has  made  no  promises  to  influence  the  givmg  or  with- 
holding of  any  such  vote,  nor  has  made  or  become  directly  interested  in 
any  bet  or  wager  depending  on  the  result  of  that  election;  and  that  he 
has  not  been  convicted  of  bribery  or  any  infamous  crime,  or,  if  so,  has 
been  pardoned  and  restored  to  all  the  rights  of  a  citizen. 

The  counting  of  the  ballots  cast  for  each  candidate  is  required  by  the 
laws  of  Maine,  Nevada,  Pennsylvania  and  apparently  Kansas  to  take 
place  in  the  encampment  where  the  votes  are  cast;  but  under  the  laws 
of  the  other  states  the  actual  count  takes  place  within  the  voter's  home 
state.  An  example  of  the  former  practice  is  found  in  Maine  where  the 
military  election  officers  are  required  to  "sort,  count  and  publicly  de- 
-clare  the  votes  at  the  head  of  their  respective  commands  on  the  day  of 
election,  unless  prevented  by  the  public  enemy,  and  in  that  case  as  soon 
thereafter  as  may  be."  The  result  is  certified  to  the  secretary  of  state. 
The  Pennsylvania  law  requires  each  ballot  to  pass,  in  being  counted, 
through  the  hands  of  each  of  the  three  election  officers  in  turn,  the 
third  of  whom  strings  all  from  the  same  county  ''upon  a  separate 
thread,"  and  thereafter  they  are  returned  to  the  proper  state  authori- 
ties for  canvassing  by  local  boards.  In  the  case  of  Illinois,  Minnesota 
and  New  York,  where  ballot  envelopes  are  used,  the  military  election 
officers  merely  count  the  total  number  of  ballots  cast,  certify  the  num- 
ber along  with  the  poll  books,  and  send  the  ballot  envelopes  imopened 
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to  the  secretary  of  state  who  distributes  them  among  designated  state 
or  local  canvassing  boards.  By  these  canvassing  boards  the  envelopes 
are  opoied  and  the  votes  cast  for  each  candidate  ascertained  and  re- 
corded. The  New  York  law  has  the  most  elaborate  counting  provisimis 
of  any,  but  these  are  not  ess^itially  different  from  those  in  the  laws  of 
UlincMs  and  l^Cnnesota.  In  the  mail-voting  syston  of  Missouri  and 
West  Virginia  and  the  proxy  system  (^  New  Jersey  and  Oklahoma,  the 
ballots  are  of  course  counted  in  the  voter's  home  precinct.* 

P.  Obman  Rat. 
Northwestern  UnioersUy. 

Woman  Suffrage  in  Foreign  Countries.  The  rapid  extension  of 
the  suffrage  to  women,  not  only  in  the  United  States  but  also  in  many 
foreign  countries,  may  confidently  be  predicted  as  one  of  the  important 
consequences  of  the  great  world  war.  Some  important  victories  for  the 
suffragist  cause,  directly  traceable  to  conditions  produced  by  the  war, 
have  already  been  achieved,  notably  in  Great  Britain.  By  presenting  a 
chronological  summary  of  the  progress  of  the  suffrage  movement  thus 
far,  and  an  inventory  of  the  present  political  status  of  women  in  foreign 
countries,  it  is  hoped  to  prepare  the  way  in  some  measure  for  an  accu- 
rate appraisal  of  the  ultimate  influence  of  the  war  in  this  direction. 

The  first  extensions  of  suffrage  to  women  in  foreign  countries  begin 
about  the  time  of  our  Civil  War.  Sweden  apparently  has  the  distinc- 
tion of  being  the  first  country  to  grant  women  the  right  to  vote.  In 
1862,  municipal  suffrage  was  granted  to  taxpaying  widows  and  spin- 
sters. The  next  year  Finland,  across  the  Baltic  from  Sweden,  granted 
local  suffrage  to  taxpaying  women  living  in  country  districts,  and  about 
ten  years  later  (1872)  extended  it  to  taxpaying  women  residing  in  cities. 
Bohemia,  about  1864,  granted  to  women  taxpayers  and  to  women  in  the 
learned  professions  the  right  to  vote  by  proxy,  not  only  in  municipal 
elections,  but  also  for  members  of  the  provincial  diet;  and  also  made 
than  eligible  as  manbers  of  that  legislative  body.  At  the  close  of  the 
same  decade  (1869),  widows  and  spinsters  who  were  householders  were 
given  municipal  suffrage  in  England  and  Wales;  and  the  next  year 
they  were  given  the  right  to  vote  for  school  boards  and  made  eligible 

*  A  general  order  of  the  war  department,  dated  June  28,  states  that  Tery  few 
state  laws  provide  a  practicable  method  of  taking  soldiers'  votes  under  pre- 
vailing conditions  in  Europe;  and  that  these  laws  will  need  to  be  amended  so 
as  to  validate  votes  cast  under  conditions  which  the  department  has  found 
necessary  to  prescribe. 
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to  membership.  These  provisions  were  the  first  victory  in  the  sixty- 
year  struggle  which  has  recently  culminated  in  the  winning  of  the 
parUamentary  franchise. 

Aside  from  the  concession  of  local  suffrage  to  English  women  and 
mmiicipal  suffrage  to  Finnish  women  in  cities,  the  decade  of  the  seven- 
ties witnessed  but  slight  extensions  of  woman  suffrage.  Early  in  the 
decade,  Prussian  women  property  owners  were  permitted  to  vote  by 
proxy  for  members  of  the  Kreistag,  the  local  legislative  body  in  the 
important  administrative  subdivision  of  the  kingdom  called  the  Krds 
or  Circle;  and  in  1877,  New  Zealand  granted  women  the  school  suffrage. 

The  decade  of  the  eighties  saw  many  more  gains  for  woman  suffrage 
than  any  other  decade  of  the  last  century.  With  the  exception  of 
Iceland,  where  widows  and  spinsters  who  were  householders  and  self- 
supporting  were  given  local  suffrage  in  1882,  all  of  these  gains  occurred 
within  the  British  Empire.  Scotland  and  the  Isle  of  Man  led  in  1881; 
the  former  granting  municipal  suffrage  to  women  on  the  same  terms  as 
men,  and  the  latter  giving  women  property  owners  full  suffrage  for  the 
legislative  body  of  that  political  atom.  In  England  and  Wales  the 
county  suffrage  was  conferred  on  women  in  1888. 

But  the  chief  gains  in  the  eighties  are  to  be  found  in  the  overseas 
dependencies  of  England,  especially  in  Canada.  In  1884  Quebec  and 
Ontario  granted  municipal  suffrage  to  property  owning  widows  and 
spinsters,  and  in  Ontario  they  were  made  eligible  to  sit  on  school  boards. 
Two  years  later  (1886)  New  Brunswick  followed  Ontario's  example, 
and  Nova  Scotia  gave  municipal  suffrage  to  all  property  owning  women 
except  those  whose  husbands  were  voters.  The  same  year  New  Zea- 
land extended  mimicipal  suffrage  to  all  women.  In  1888  Prince  Ed- 
ward Island,  British  Columbia,  Manitoba  and  Alberta  granted  mu- 
nicipal suffrage  to  property  owning  widows  and  spinsters;  and  in  Prince 
Edward  Island  they  were  also  made  eligible  to  municipal  offices.  In 
the  same  year  Saskatchewan  granted  municipal  suffrage  to  property 
owning  women. 

In  the  closing  decade  of  the  last  century,  the  progress  of  the  woman 
suffrage  movement  was  comparatively  slight,  so  far  as  extensions  of 
the  suffrage  are  concerned.  In  1892,  taxpaying  women  in  the  Isle  of 
Man  were  given  full  legislative  suffrage.  Two  years  later  (1894) 
women  were  given  the  right  to  vote  for  membersof  the  parish  and  dis- 
trict councils  in  England  and  Wales,  and  were  made  eUgible  as  mem- 
bers of  those  bodies.  In  1898  the  women  of  Iceland  were  given  mu- 
nicipal suffrage  on  the  same  terms  as  men.    The  same  year  saw  the 
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first  concessions  to  women  in  France,  where  women  engaged  in  com- 
merce were  given  the  right  to  vote  for  judges  of  the  tribmials  of 
commerce. 

But  the  most  important  suffrage  gains  of  this  decade  took  place  in 
Australasia.  In  1893  New  Zealand  extended  full  suffrage  to  all  women, 
not  merely  for  municipal  elections  but  for  members  of  the  colonial 
legislature,  and  also  made  women  eligible  to  all  elective  offices  except 
the  legislature.  New  Zealand  was  thus  the  first  country  to  grant 
women  complete  suffrage.  In  1895  South  Australia  gave  women  full 
suffrage  and  made  them  eligible  to  the  colonial  legislature.  South 
Australia  and  Queensland  (1905)  are  at  present  the  only  Australian 
states  in  which  women  are  eligible  to  membership  in  the  state  legis- 
lature; and  in  no  Australian  state  do  they  enjoy  the  right  to  sit  in 
municipal  councils.  In  1900,  full  state  suffrage  was  granted  women  in 
West  Australia. 

The  movement  thus  begun  in  Australia  continued  during  the  first 
decade  of  the  present  century.  When  the  Australian  Commonwealth 
was  formed  in  1901,  women  were  given  the  national  parliamentary 
suffrage  and  made  eligible  to  both  houses  of  the  Commonwealth  parlia- 
ment. In  1902  New  South  Wales  gave  the  state  legislative  franchise 
to  women;  and  the  next  year  Tasmania  did  likewise,  followed  by 
Queensland  in  1905  and  Victoria  in  1908. 

In  the  mother  country,  too,  and  also  in  continental  Europe  there 
were  important  extensions  to  the  political  privileges  enjoyed  by  women. 
In  the  United  Kingdom  by  1907,  women  had  been  given  the  right  to 
vote  in  practically  all  local  elections,  and  in  that  year  they  were  made 
eligible  to  boards  of  guardians  for  the  relief  of  the  poor,  to  borough 
and  county  coimcils,  with  the  exception  of  the  London  County  Council, 
and  as  mayors  of  boroughs.  From  that  time  the  woman  suffrage 
campaign  in  England  was  directed  toward  securing  the  parliamentary 
franchise. 

Although  Sweden  had  granted  municipal  suffrage  to  taxpaying  wid- 
ows and  spinsters  as  early  as  1862,  Scandinavian  countries  took  no 
further  steps  toward  enfranchising  women  until  1901.  In  that  year 
Norway  granted  municipal  suffrage  to  taxpaying  women  and  made  them 
eligible  to  serve  on  councils.  Six  years  later  (1907)  full  suffrage  was 
granted  to  taxpaying  women  and  they  were  made  eligible  to  pai;^a- 
ment;  and  in  1910  the  municipal  suffrage  was  extended  to  all  women, 
by  removing  the  taxpaying  qualifications.  Denmark  in  1908  granted 
mimicipal  suffrage  to  taxpa3ring  women  and  the  mves  of  male  taxpayers, 
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and  made  them  eligible  to  municipal  offices.  The  same  year  Sweden 
and  Iceland  extended  municipal  suffrage  to  all  women  on  the  same  terms 
as  men.  Finland  in  1906,  as  an  outgrowth  of  opposition  to  Russian 
bureaucracy  and  after  an  active  campaign  on  the  part  of  the  women 
themselves,  granted  them  the  full  parlia^nentary  franchise  and  made 
them  eligible  to  parliament.  Since  that  date,  from  sixteen  to  twenty- 
five  women  had  been  members  of  the  Finnish  parliament  at  every  ses- 
sion down  to  the  opening  of  the  world  war. 

In  1909  Quebec  slightly  extended  the  suffrage  by  granting  it  to  widows 
and  spinsters  who  were  householders.  The  next  year  three  minor 
suffrage  gains  were  recorded.  In  Belgium  and  Italy  women  were  per- 
mitted to  vote  for  members  of  the  board  of  trade,  but  in  Italy  this  was 
restricted  to  women  who  are  themselves  engaged  in  trade.  In  Belize, 
British  Honduras,  women  were  granted  the  right  to  vote  for  members 
of  the  town  council.  In  1911  women  in  Ireland  were  made  eligible  to 
membership  m  city  and  county  councils;  in  Alberta  the  municipal 
franchise  was  extended  to  aU  taxpaying  women,  whether  married  or 
unmarried,  and  they  were  declared  eligible  as  members  of  school  boards; 
British  Columbia  also  extended  the  mimicipal  suffrage  to  property 
owning  married  women;  and  Geneva  and  Zurich  in  Switzerland  gave 
women  the  right  to  vote  for  members  of  the  board  of  trade  and  made 
them  eligible  as  members.  In  1913  Norway  granted  full  parliamentary 
franchise  to  women,  being  the  first  fully  independent  state  to  do  this. 
The  next  year  municipal  suffrage  was  conferred  on  women  in  the 
provinces  in  the  South  African  Union.  The  same  year  recorded  the 
first  suffrage  gains  in  South  America,  when  Santa  F6,  a  state  in  the 
Argentine  Republic,  granted  full  voting  rights  to  women. 

This  brings  the  progress  of  the  woman  suffrage  movement  down  to  the 
opening  of  the  great  war.  Summing  up  the  results  of  the  movement 
to  that  date  we  find  that  no  less  than  thirteen  countries  or  states  had 
granted  women  the  right  to  vote,  either  directly  or  by  proxy,  for  mem- 
bers of  the  national,  state  or  provincial  legislative  body;  and  that  in 
most  cases  this  privilege  either  included  or  was  preceded  by  permis- 
sion to  vote  for  and  to  hold  municipal  and  other  local  offices.  In 
twenty-five  other  states,  countries  or  cities,  women  enjoyed  mimicipal 
suffrage  in  one  form  or  another. 

In  addition  to  these  achievements,  women  had  been  granted  the 
suffrage  in  various  other  parts  of  the  world,  although  it  is  difficult  to 
determine  the  exact  date  in  each  case.  Thus  in  Bosnia  and  Herze- 
govina, women  property  owners  could  vote  by  proxy  for  all  officers 
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including  members  of  the  legislature.  In  Siam  women  enjoyed 
municipal  suffrage;  in  India  and  Burmah  there  were  cities  where 
women  property  owners  had  the  right  to  vote  on  municipal  questions; 
in  Russia,  women  landowners  could  vote*  for  members  of  the  village 
coimcil;  and  in  the  Canton  of  BemCi  Switzerland,  real  estate  owning 
women  had  the  local  suffrage.  It  is  quite  possible  that  other  places 
ought  to  be  included  in  a  complete  list. 

It  is  of  course  too  early  to  appraise  the  influence  of  the  world  war 
and  woman's  part  therein  upon  the  suffrage  movement.  The  first 
effect  appears  to  have  been  a  check  upon  the  movement  in  Sweden. 
A  government  measure  giving  women  the  parliamentary  franchise 
had  passed  the  lower  branch  of  parliament  when  the  war  came  on  and 
caused  the  measure  to  be  laid  aside.  At  the  same  time  a  bill  was 
passed  making  women  eligible  to  all  offices  for  which  they  had  the  right 
to  vote.  In  1915  Denmark  granted  full  suffrage  to  all  citizens  of  good 
reputation  and  twenty-five  years  of  age,  who  were  not  paupers,  at  the 
same  time  making  women  eligible  to  all  offices.  The  same  year  Iceland 
gave  complete  suffrage  to  all  women. 

For  some  time  before  the  war,  Holland  permitted  women  to  vote  in 
proceedings  of  the  dike  associations,  if  they  were  taxpayers  or  owned 
property  adjoining  the  dike.  In  1916  a  constitutional  amendment 
was  passed  authorizing  parUament  to  extend  complete  suffrage  to 
women  and  make  them  eligible  for  provincial  councils,  for  parliament 
and  for  the  council  of  state.  The  necessary  legislation  to  make  this 
grant  of  power  effective  has  apparently  not  been  enacted.  The  same 
year  Norway  made  women  eligible  to  the  national  council  of  state. 
But  the  most  important  gains  in  1916  occurred  in  western  Canada  and 
seem  largely  due  to  the  war.  Manitoba,  Saskatchewan,  Alberta  and 
British  Columbia  granted  full,  provincial  suffrage  to  women.  In 
Alberta  women  were  made  eligible  to  all  offices  for  which  they  might 
vote,  but  in  Manitoba  they  are  still  ineUgible  for  the  municipal  council 
and  parliament,  although  eligible  for  school  boards.  In  1917,  Ontario 
extended  the  full  provincial  suffrage  to  women,  but  they  are  still  in- 
eligible to  seats  in  the  provincial  legislatiure. 

Before  the  election  of  1917,  the  Dominion  parliament  conferred  the 
parliamentary  franchise  on  certain  classes  of  women.  The  Military 
Voters  Act  (ch.  34)  gives  the  right  to  vote  to  every  person,  whether 
male  or  female,  who  being  a  British  subject,  whether  or  not  ordinarily 
resident  in  Canada  and  whether  or  not  an  Indian,  has  gone  on  activB 
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service  in  the  Canadian  naval  or  military  forces,  or  has  while  within 
Canada  joined  the  British  aviation  or  motor  boat  patrol  service.  The 
War  Times  Sections  Act  (oh.  39)  gives  the  right  to  vote  to  every  fe- 
male who  has  the  provincial  qualification  as  required  in  the  case  of 
males  and  is  the  wife,  widow,  mother,  sister  or  daughter  of  any  person, 
male  or  female,  who  is  serving  or  has  served  with  the  naval  or  mili- 
tary forces  of  Canada  or  Great  Britain  in  the  present  war. 

The  greatest  suffrage  victory  of  all  has  come  early  in  the  present 
year  (1918)  and  is  directly  traceable  to  the  important  part  played  by 
the  women  of  the  United  Kingdom  in  the  prosecution  of  the  war. 
In  February  Parliament  enacted  a  new  suffrage  law  which  extends  the 
parUamentary  franchise  to  about  six  miUion  women.  The  age  qualifi- 
cation for  the  newly  enfranchised  women  is  fixed  at  thirty  years. 
Women  of  that  age  who  come  within  any  of  the  following  classes  are 
granted  the  right  to  vote  for  members  of  the  house  of  commons,  although 
without  the  right  to  sit  therein  themselves:  (1)  women  who  already 
enjoy  municipal  suffrage;  (2)  women  who  are  wives  of  men  having 
municipal  suffrage;  (3)  women  who  are  graduates  of  a  university;  (4) 
women  who  are  engaged  in  Red  Cross  or  similar  work,  or  in  nursing 
or  other  national  service,  either  at  home  or  abroad,  and  who  but  for  the 
war  would  have  been  qualified  to  vote.  This  closes  one  of  the  longest 
and  most  dramatic  chapters  in  the  history  of  the  equal  suffrage 
movement. 

Altogether  at  the  present  time  there  are  eleven  foreign  countries  or 
places  in  which  women  may  vote  in  municipal  or  other  local  elections, 
and  twenty-one  countries  or  states — coimting  the  United  Kingdom  as 
one — in  which  women  may  vote  for  members  of  the  provincial,  state  or 
national  legislative  body;  and  in  Sweden,  Holland  and  France,  it  seems 
probable  that  the  parliamentary  franchise  will  be  extended  to  women 
in  the  near  future. 

P.  Orman  Ray. 

Narihweatem  University. 


JUDICIAL  DECISIONS  ON  PUBLIC  LAW 
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Apprapriaiions  to  Sectarian  Sdiools — CanstitiUionality.  Trost  v. 
Manual  Training  School  for  Boys  (Illinois,  February  20,  1918,  118 
N.  £.  743).  The  plain tifiFs  in  this  case  asked  for  an  injunction  to  re- 
strain the  payment  of  county  funds  to  certain  Catholic  institutions  to 
which  the  county  courts  in  accordance  with  the  statutes  have  com- 
mitted dependent  children.  Both  Catholics  and  non-Catholics  are 
sent  to  the  schools;  and  while  all  the  children  are  taught  the  Catholic 
catechism,  only  the  Catholic  children  are  required  to  attend  the  regular 
Catholic  religious  services.  It  was  alleged  that  these  appropriations 
were  in  violation  of  the  clause  of  the  state  constitution  forbidding 
the  appropriation  of  public  funds  in  the  aid  of  sectarian  institutions. 
The  court  decided  that  since  the  amount  of  money  paid  by  the  county 
to  the  schools  in  question  for  the  support  of  each  child  was  less  than  the 
actual  cost  of  maintaining  that  child  at  a  state  institution  the  appro- 
priations could  not  be  said  to  be  in  aid  of  the  sectarian  school.  The 
court  seems  to  have  been  influenced  in  part  by  the  fact  that  there  were 
available  no  other  suitable  institutions  to  which  these  dependent  chil- 
dren could  be  sent  and  that  such  schools  could  be  erected  and  maintained 
by  the  county  or  state  only  at  great  expense.  The  case  seems  to  be  in 
conflict  with  the  earlier  Illinois  case  of  County  of  Cook  v.  Industrial 
School  for  Girls  (125  lU.  540;  18  N.  E.  183). 

CampiUsory  Taking  of  Private  Property  for  Uee  in  Work  on  Public 
Roads.  Galoway  v.  State  (Tennessee,  March  23, 1918,  202  S.  W.  76). 
This  case  holds  that  persons  who  have  wagons  and  teams  may  be  com- 
pelled by  law  to  allow  their  use  by  the  county  for  work  upon  the  roads 
for  a  specified  number  of  da3rs  each  year.  Such  compulsory  use  of 
property  is  justified  upon  the  same  principle  as  that  which  underlies 
the  time-honored  custom  of  compelling  the  citizen  to  give  his  labor 
directly  for  the  same  purpose.  Laws  which  make  service  upon  the 
roads  compulsoiy  have  frequently  required  the  citisens  to  provide 
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the  tools  with  which  to  do  that  work.  The  law  in  question  is  a  less 
drastic  exercise  of  governmental  authority  than  such  a  law.  The  long 
line  of  cases  sustaining  the  compulsory  service  acts  and  culminating 
with  the  decision  of  the  United  States  Supreme  Coiut  in  the  case  of 
Butler  V.  Perry  (240  U.  S.  328;  36  Sup.  Ct.  258)  are,  therefore,  authori- 
ties in  support  of  the  statute  involved  in  this  case.  The  property  thus 
taken  for  use  on  the  roads  cannot  be  said  to  be  taken  by  the  taxing 
power,  nor  by  the  power  of  eminent  domain,  but  by  the  police  power  of 
the  state.  That  portion  of  the  act,  however,  which  compelled  the 
owners  of  the  teams  so  commandeered  to  feed  them  while  they  were 
being  so  used  was  held  void  as  a  taking  of  private  property  for  public 
use  without  just  compensation.  The  taking  of  the  feed  was  distin- 
guished from  the  taking  of  the  horses  on  the  groimd  that  the  latter 
taking  was  merely  temporary  and  in  the  nature  of  a  loan  which  would 
not  work  severe  hardship,  while  the  feed  thus  provided  was  entirely 
appropriated  by  the  public  authorities. 

Congressional  Districts — Power  of  Legislature  to  Reapportion  Fre- 
quently. People  V.  Voorhis  (New  York,  February  15,  1918,  119  N.  E, 
106).  In  this  case  the  New  York  court  of  appeals  lays  down  the  in- 
teresting rule  that  when  the  legislature  of  a  state  reapportions  the 
congressional  districts  of  that  state  after  a  decennial  census  it  does  not 
thereby  exhaust  its  power  or  completely  discharge  its  duty.  It  is 
under  a  continuing  obUgation  to  keep  on  redistricting  the  state  as 
often  as  the  shifting  of  population  may  make  it  necessary  or  advisable. 
The  state  of  New  York  was  redistricted  in  1911.  In  1916  a  congress- 
man was  elected  to  represent  the  seventh  district  and  he  resigned  in 
January,  1918.  In  Jime,  1917,  the  legislature  redistricted  the  state,  alter- 
ing the  boundaries  of  the  seventh  district  in  the  process.  The  gov- 
ernor issued  a  call  for  a  special  election  to  fill  the  vacant  seat.  Should 
the  election  be  held  in  the  seventh  district  as  constituted  by  the  appor- 
tionment of  1911  or  in  the  new  seventh  district  created  by  the  act  of 
1917?  The  court  upheld  the  validity  of  the  last  apportionment  and 
declared  that  the  seventh  district  marked  out  by  the  statute  of  1911  no 
longer  existed.  It  was  pointed  out  that  when  Congress  in  1911  called 
upon  the  states  to  create  new  congressional  districts  based  upon  the 
census  of  1910  it  used  the  words  "the  representatives  to  the  Sixty- 
Third  and  each  subsequent  Congress  shall  be  elected  by  districts  com- 
posed of  a  contiguous  and  compact  territory,  and  containing  as  nearly 
as  practicable,  an  equal  number  of  inhabitants."    This  shows  clearly 
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that  "Congress  in  its  enactment  took  into  consideration  the  fact  that 
after  a  state  had  once  been  divided  into  ^congressional  districts,  by 
reason  of  shifting  population,  it  might  become  necessary  to  redistrict 
it  in  order  fully  to  comply  with  the  intent  and  purpose  of  the  act." 

The  position  of  the  majority  of  the  court  was  vigorously  attacked  in 
two  dissenting  opinions.  It  was  pointejd  out  that  ever  since  1842, 
when  Congress  first  directed  the  creation  of  congressional  districts 
based  upon  the  federal  census,  state  legislatures  have  assumed  that 
such  districts  were  to  be  changed  only  when  a  new  census  had  been 
taken.  This,  it  was  urged,  was  the  clear  intention  of  Congress.  To 
hold  that  congressional  districts  must  be  continuously  reshaped  to 
conform  to  the  rapid  shifting  of  population  would  make  necessary  the 
frequent  enumeration  of  the  population  of  the  state  in  order  to  deter- 
mine the  amoimt  and  character  of  such  shifting.  It  was  not  the  pur- 
pose of  Congress  to  lay  upon  the  states  any  such  obligation  to  take 
frequent  censuses.  It  was  further  lu^ed  that  even  if  such  frequent 
reapportionments  were  legitimate  they  could  be  made  to  apply  only 
to  the  regular  elections  held  after  their  enactment.  Otherwise  a  man 
might  be  elected  to  Congress  only  to  find  himself  representing  a  ''migra- 
tory" district,  or  perhaps  a  district  which,  by  some  act  of  redistribu- 
tion, had  ceased  entirely  to  exist.  Such  a  result  is  clearly  contrary  to 
the  intention  of  Congress. 

If  the  New  York  court  of  appeals  has  correctly  interpreted  the  con- 
gressional act  governing  the  decennial  reapportionment  of  congressional 
districts  it  would  seem  highly  important  that  that  law  be  modified  to 
prevent  the  enormous  increase  of  gerrymandering  which  the  rule  in 
this  case  would  make  possible. 

Criminal  Law — Criminal  Syndicalism — Advocacy  of  Sabotage.  State 
V.  Moilen  (Minnesota,  April  19,  1918,  167  N.  W.  345).  This  case  in- 
volved the  question  of  the  constitutionality  of  the  Minnesota  statute 
of  1917  defining  and  punishing  the  crime  of  "criminal  syndicalism." 
Criminal  S3mdicalism  was  declared  to  be  the  doctrine  "which  advo- 
cates crime,  sabotage  (this  word  as  used  in  this  bill  meaning  the  ma- 
licious damage  or  injury  to  the  property  of  an  employer  by  an  em- 
ployee), violence  or  other  unlawful  methods  of  terrorism  as  a  means  of 
accomplishing  industrial  or  political  ends."  Teaching  this  doctrine  by 
spoken  or  written  words  or  attending,  instigating  or  aiding  meetings  for 
the  purpose  of  advocating  it  was  made  a  felony  with  a  maximum  pen- 
alty of  ten  years  imprisonmenti  five  thousand  dollars  fine,  or  both. 
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The  statute  was  held  by  the  state  supreme  court  to  be  constitutional. 
It  did  not  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  since  there  could  be  no  constitutional  right  to  advocate  a  doc- 
trine so  menacing.  It  was  not  a  denial  of  the  equal  protection  of  the 
law  in  penalizing  methods  of  carrying  on  industrial  struggles  alone  be- 
cause it  is  well  established  that  the  problems  of  labor  may  properly 
be  treated  by  special  laws  without  creating  arbitrary  classifications. 
Finally,  the  penalties  provided  for  do  not  exceed  the  limits  of  legisla- 
tive discretion  so  as  to  constitute  cruel  and  unusual  punishments. 

Elections — Bribery  at  Presidential  Elections.  United  States  v.  Bath- 
gate (U.  S.  Supreme  Court,  March  .4,  1918,  38  Sup.  Ct.  269).  A  con- 
spiracy to  bribe  voters  at  a  general  election  at  which  presidential  elec- 
tors and  members  of  Congress  are  to  be  chosen  is  not  punishable  under 
any  statute  nowj^n  the  statute  books  of  the  United  States.  It  is  not 
a  conspiracy  to  "defraud  the  United  States"  as  defined  by  section  19 
of  the  Criminal  Code,  nor  is  it  a  conspiracy  to  prevent  or  hinder  the 
free  exercise  of  any  right  or  privilege  secured  by  the  Constitution  or 
laws  of  the  United  States  as  defined  in  section  37  of  the  same  code. 
This  case  does  not  in  any  way  involve  the  question  of  the  power  of 
Congress  to  enact  a  statute  which  would  eflfectively  punish  such  brib- 
ery. The  fact  is  that  Congress  has  not  done  so.  A  review  of  the 
history  of  the  two  sections  of  the  Criminal  Code  under  which  it  was 
attempted  to  bring  these  indictments  indicates  that  they  were  not 
intended  to  apply  to  bribery  in  elections.  There  are  no  common  law 
crimes  against  the  United  States,  and  the  United  States  can  punish  a 
man  only  when  it  has  been  able  to  show  that  he  has  committed  an 
offense  which  falls  clearly  within  the  provisions  of  an  act  of  Congress. 

Elections — Right  of  Convict  to  be  Candidate  in  State  Primary.  State 
V.  Schmahl  (Minnesota,  May  17,  1918, 167  N.  W.  481).  An  injunction 
was  asked  for  to  restrain  the  secretary  of  state  from  placing  upon  the 
primary  election  ballot  the  name  of  a  man  who,  since  filing  his  affidavit 
as  a  candidate,  had  been  convicted  of  felony  in  a  U.  S.  court  and  who 
was,  therefore,  disqualified  from  holding  any  office  under  the  constitu- 
tion of  the  state.  The  court  refused  to  give  the  relief  sought.  The 
office  of  United  States  senator  is  a  federal  office  and  the  qualifications 
for  holding  it  are  fixed  by  the  federal  Constitution.  The  fact  that 
United  States  senators  are  elected  by  the  state  election  machinery 
does  not  make  applicable  to  the  candidates  for  that  office  the  restric- 
tions upon  the  right  to  hold  office  found  in  the  constitution  of  the  state. 
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Gonmar — Power  to  Issue  General  Amv%esiy  and  Remit  CirU  Penalties. 
Hutton  V.  McClesky  (Arkansas,  February  11.  1918,  200  S.  W.  1032). 
In  January,  1918,  the  governor  of  Arkansas  issued  a  proclamation  re- 
ducing to  the  sum  of  one  dollar  all  penalties  against  delinquent  taxpairers 
for  the  year  1917.  The  supreme  court  held  that  in  so  doing  the  gov- 
ernor overstepped  his  constitutional  power.  This  was  true  for  two 
reasons.  In  the  first  fdace,  the  power  of  the  governor  to  pardon  applies 
only  to  criminal  cases  and  does  not  extend  to  the  remission  of  penalties 
which  are  civfl,  remedial,  or  coercive  in  character.  This  clearly  fol- 
lows from  the  fact  that  the  clause  of  the  constitution  defining  the  power 
of  pardon  stipulates  that  it  be  used  ''in  all  criminal  and  penal  cases 
.  .  .  after  conviction."  Only  those  may  be  pardoned  by  the  gov- 
ernor who  have  been  duly  convicted  by  a  court  of  law.  In  the  second 
place,  the  proclamation  was  in  excess  of  the  governor's  power  because 
it  amounted  to  a  general  amnesty.  The  constitutional  provision  al- 
ready quoted  indicates  an  intention  to  have  the  pardoning  power  used 
only  in  the  case  of  individually  convicted  criminals  and  not  for  purposes 
of  general  amnesty ;  and  the  same  intent  is  apparent  in  a  further  clause 
of  the  constitution  providing  that  ''no  power  of  suspending  or  setting 
aside  the  law  or  laws  of  the  state  shall  ever  be  exercised  except  by  the 
General  Assembly.'' 

Minimum  Wage — Conslitutionaliiy,  Larsen  v.  Rice  (Washington, 
April  3,  1918,  171  Ptic.  1037).  This  is  the  fourth  in  an  unbroken  line 
of  favorable  state  supreme  court  decisions  upon  the  constitutionality 
of  minimum  wage  laws  appUcable  to  women  and  children.  These 
laws  have  all  been  substantially  the  same.  The  Washington  statute 
of  1913  created  an  industrial  welfare  commission  which  had  power  to 
investigate  the  conditions  in  any  industry  in  which  women  and  minors 
were  employed  and  to  issue  a  mandatory  order  regulating  those  condi- 
tions and  fixing  a  minimiun  wage.  In  upholding  this  law  the  state 
supreme  court  merely  cited  with  approval  the  opinion  of  the  supreme 
court  of  Oregon  in  the  case  of  Stetler  v.  OUara  (69  Ore.  519;  139  Pac. 
743)  without  reviewing  the  arguments  contained  in  that  opinion. 

Mothers'  Pensions— Constitutiopudity.  Rumsey  v.  Saline  County 
(Nebraska,  Mareh  16,  1918«  167  N.  W.  66).  The  case  upholds  the 
vaUdity  of  the  Nebraska  mothers'  pension  act  of  1915.  Three  objec- 
tions were  urged  against  the  constitutionahty  of  the  statute:  first,  that 
it  contained  more  than  one  subject;  second,  that,  as  an  amendment  to 
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the  poor  laws  of  the  state,  it  should  have  repealed  entirely  the  section 
which  it  was  intended  to  amend;  third,  that  it  would  necessitate  an 
overstepping  of  the  county  tax  limit  set  by  the  constitution.  The 
court  foimd  no  virtue  in  any  of  these  contentions. 

Naiuralization — Grounds  upon  Which  Certificaiea  May  he  Canceled. 
United  States  v.  Kamm  (U.  S.  District  Court,  January  3,  1918,  247 
Fed.  968).  The  defendants  in  this  case  had  made  their  final  applica- 
tion for  naturalization  before  the  date  of  the  declaration  of  a  state  of 
war  with  Germany,  but  the  statutory  period  of  ninety  days  which 
must  elapse  between  the  application  and  the  granting  of  final  papers 
had  not  expired  until  after  that  date.  The  United  States  district 
court  in  which  they  had  filed  their  petitions  took  the  view,  however, 
that  the  naturalization  statute  permitted  their  naturalization  pro- 
vided the  applications  were  made  before  they  became  alien  enemies. 
They  were  accordingly  naturalized.  The  naturalization  law  provides 
that  a  United  States  district  attorney  may  bring  suit  in  any  district  in 
which  a  naturalized  person  resides  to  cancel  his  certificate  of  citizenship 
on  the  ground  of  fraud  or  on  the  ground  that  it  was  "illegally  procured." 
Such  an  action  to  cancel  the  naturalization  certificates  of  the  defendants 
was  brought  on  the  ground  that  they  were  "illegally  prociu^,"  inas- 
much as  the  court  which  issued  them  had  misinterpreted  the  statute 
and  had  issued  the  certificate  when  it  had  no  authority  to  do  so  by 
reason  of  the  fact  that  the  defendants  were  alien  enemies  at  the  time  of 
receiving  their  final  papers.  The  question  raised  may  be  stated  thus: 
Has  one  district  court  the  power  to  cancel  as  being  "illegally  issued" 
the  naturalization  papers  issued  by  another  district  court  because  the 
second  court  disagrees  with  the  first  upon  the  interpretation  of  the 
naturalization  laws?  The  district  court  in  this  case  holds  that  it  does 
have  this  power.  The  decisions  of  the  United  States  Supreme  Court 
indicate  that  the  words  "illegally  procured"  are  not  to  be  construed 
in  a  narrow  sense,  but  should  be  made  to  cover  any  irregularity  or 
illegality  which  is  apparent  to  the  court  regardless  of  the  good  motives 
of  any  or  all  of  the  parties  involved. 

Police  Power — Sterilization  of  Defectives.  Hajmes  v.  Lapeer  Circuit 
Judge  (Michigan,  March  28,  19i8,  166  N.  W.  938) ;  In  re  Thomson 
(Supreme  Court,  Albany  County,  N.  Y.,March  6, 1918, 169  N.  Y.  Supp. 
638) .  A  Michigan  statute  of  1913  provided  for  the  sterilization  of  persons 
confined  in  state  institutions  who  had  been  adjudged  mentally  defective 
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or  insane  by  a  court  of  competent  jurisdiction.  There  were  adequate 
procedural  requirements  to  prevent  abuse  of  the  power  granted,  and  the 
operations  were  to  be  performed  upon  the  approval  of  two  qualified 
physicians.  This  act  was  held  invalid  on  the  ground  that  it  violated 
the  protection  against  the  denial  of  the  equal  protection  of  the  law, 
inasmuch  as  it  applied  only  to  such  defectives  as  were  confined  in  state 
institutions.  Even  the  attorney  general  filed  a  brief  attacking  the  law 
upon  this  ground.  The  court  did  not  indicate  what  its  attitude  would 
have  been  toward  a  law  providing  for  the  sterilization  of  criminals  and 
defectives  which  did  not  involve  an  arbitrary  classification.  In  the  case 
of  In  re  Thomson  practically  the  same  issue  was  raised.  The  New  York 
statute  of  1912  was  somewhat  broader  in  scope  than  the  Michigan 
act,  but  it  also  applied  only  to  criminals  and  defectives  in  state  insti- 
tutions. The  court  regarded  this  classification  as  arbitrary  and  there- 
fore a  denial  of  due  process  of  law.  It  furthermore  regarded  the  whole 
scheme  of  the  law  as  arbitrary  and  unjustifiable  in  character  and  a 
violation  of  due  process  of  law.  It  reviewed  with  obvious  approval  the 
testimony  of  several  ph3r8icians  and  scientists  who  for  various  reasons 
disapproved  of  the  policy  of  sterilization  of  defectives  and  concluded 
that  the  proposed  operation  ''is  not  justified  either  upon  the  facts  as 
they  today  exist  or  in  the  hope  of  benefits  to  come."  The  court  did  not 
r^ard  the  law  as  a  proper  exercise  of  the  poUce  power. 

Taxation — Public  Purpose — Validity  of  Seed  Grain  Law. — State  v. 
Wienrich  (Montana,  February  1,  1918,  170  Pac.  942).  A  suit  for  in- 
junction was  brought  to  restrain  the  holding  of  a  county  election  to 
pass  upon  the  issuance  of  $300,000  worth  of  bonds  to  be  loaned  to 
needy  farmers  in  accordance  with  the  provisions  of  the  Montana  seed 
grain  law  of  1915.  Inasmuch  as  the  amount  of  this  proposed  bond 
issue  was  in  excess  of  the  limit  set  by  law  the  injunction  was  granted. 
The  state  supreme  court  took  the  opportunity,  however,  to  examine 
carefully  the  question  of  the  constitutionality  of  the  seed  grain  law  in 
its  broader  aspects.  While,  strictly  speaking,  the  discussion  of  these 
constitutional  questions  may  be  regarded  as  obiter  dicta,  it  seems  clear 
that  it  was  intended  by  the  court  to  be  an  authoritative  pronounce- 
ment upon  those^  questions.  The  law  was  held  to  be  constitutional. 
The  statute  provided  for  the  loaning  of  money  to  ''needy  farmers  who 
are  unable  to  procure  seed,"  and  made  such  loans  a  lien  upon  the  crops 
and  land  of  the  farmers  who  received  them.  This  does  not  involve  an 
exercise  of  the  taxing  power  for  a  nonpublic  purpose.    The  constitution 
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of  the  state  permits  the  counties  to  provide  for  "those  inhabitants, 
who,  by  reason  of  age,  infirmity  or  other  misfortune,  may  have  claims 
upon  the  sympathy  and  aid  of  society."  This  is  broad  enough  to  in- 
clude farmers  who,  by  reason  of  the  failure  of  their  crops,  are  brought 
to  the  edge  of  ruin  and  who  without  help  will  become  charges  upon 
public  charity.  Loans  of  public  money  to  such  persons  are  for  a  public 
purpose.  The  conflicting  view  expressed  by  the  supreme  court  of 
Kansas  in  1875  (State  v.  Osawkee  Township,  14  Kan.  418;  19  Am. 
Rep.  99)  merely  "shows  how  even  mighty  minds  are  circumscribed 
by  the  spirit  of  their  time."  The  statute  in  the  present  case  confined 
the  benefits  of  the  act  to  those  needy  farmers  who  were  resident  free- 
holders, and  thereby  raised  the  question  of  arbitrary  discrimination 
against  homesteaders  and  renters.  On  the  theory  that  the  court  should 
so  consti-ue  a  law  as  to  validate  it  if  that  can  be  done  without  violence 
to  its  language,  the  court  held  that  both  the  tenant  farmer  and  the 
homesteader  could  take  advantage  of  the  provisions  of  the  law,  such  an 
interpretation  being  in  harmony  with  its  general  purpose.  This  case 
is  in  harmony  with  decisions  handed  down  by  the  supreme  courts  of 
North  Dakota  and  Minnesota.  See  State  v.  Nelson  County  (1  N.  D. 
88;  45  N.  W.  33)  and  Deering  and  Co.  v.  Peterson  (75  Minn.  118; 
77  N.  W.  568). 

War  Problems.  Alien  Enemies — Nonresident — License  Under  Trad- 
ing With  the  Enemy  Act.  Hungarian  General  Credit  Bank  v.  Titus 
(New  York,  Appellate  Division,  April  5,  1918,  169  N.  Y.  Supp.  926). 
The  plaintiff  was  a  Hungarian  corporation.  It  held  the  defendant's 
promissory  note  for  $5000.  In  accordance  with  the  provisions  of  the 
Trading  With  the  Enemy  Act  the  attorney  for  the  plaintiflF  corporation 
applied  to  the  alien  property  custodian  and  secured  from  him  a  license 
permitting  the  prosecution  of  an  action  to  collect  the  note.  It  is  here 
held  that  there  is  no  authority  in  the  statute  for  the  issuance  of  such 
a  license.  The  act  provides  that  under  certain  conditions  the  President 
may  authorize  the  licensing  of  nonresident  alien  enemies  to  carry  on 
business  in  this  country,  and  that  such  licensees  may  sue  in  any  cause 
of  action  arising  out  of  the  business  they  are  licensed  to  carry  on.  The 
plaintiff  had  no  such  license  to  do  business  in  the  United  States  and 
could  not,  therefore,  be  given  a  license  to  sue  in  the  courts  of  this  country. 
The  action  was  accordingly  stayed  until  the  close  of  the  war. 
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Alien  Enemies  Resident  in  United  SUOes— Right  to  Sue— Trading  With 
the  Enemy  Act.  Tortoriello  v.  Seghom  (New  Jersey,  Chancery,  March 
12,  1918,  103  Atl.  393) ;  Krachanake  v.  Acme  Mfg.  Co.  (North  Caro- 
lina, April  24, 1918,  95  S.  E.  851);  Amdt-^ber  v.  Metropolitan  Opera 
Company  (New  York,  Suprane  Court,  169  N.  Y.  Supp.  304;  also 
New  York,  Appellate  Division,  April  5,  1918,  169  N.  Y.  Supp.  944). 
These  three  cases  all  involve  the  question  of  the  rights  and  privileges 
of  resident  alien  enemies  under  the  Trading  With  the  Enemy  Act. 
In  the  New  Jersey  case  an  unnaturahzed  German  had  entered  into  a 
contract  to  sell  real  estate  before  the  passage  of  the  act.  He  resisted 
an  action  brought  for  a  writ  of  specific  performance  to  compel  him  to 
sell  in  accordance  with  the  terms  of  his  contract,  on  the  ground  that  he 
was  forbidden  to  engage  in  such  a  transaction  by  the  provisions  of  the 
law.  The  other  two  cases  involve  the  right  of  resident  alien  enemies 
to  institute  suits  in  the  courts  of  this  country.  In  each  case  it  was 
pointed  out  by  the  court  that  the  Trading  With  the  Enemy  Act  makes 
the  test  of  enemy  character  residence  and  not  nationahty  and  that  the 
only  enemy  aUens  Uving  in  this  country  who  are  to  be  xegarded  as  ene- 
mies within  the  meaning  of  the  statute  are  those  that  have  been  in- 
terned for  the  period  of  the  war.  Accordingly  a  German  citizen  living 
in  New  Jersey  could  be  compelled  to  carry  out  his  contract,  and  other 
enemy  aliens  resident  here  have  the  same  right  of  access  to  the  courts 
that  American  citizens  have. 

Artides  of  War — Scope — Persons  Accompanying  the  Armies  of  the 
United  States.  Ex  parte  Gerlach  (U.  S.  District  Court — December  10, 
1918,  247  Fed.  616).  Gerlach  was  employed  by  the  United  States 
shipping  board  and  was  sent  by  them  to  Europe.  He  was  there  dis- 
charged and  sent  back  on  an  army  transport.  On  the  return  voyage 
he  volunteered  to  stand  watch  but  finally,  as  the  ship  was  passing 
through  the  danger  zone,  refused  to  do  so.  He  was  thereupon  court- 
martialed  and  sentenced  to  five  years  imprisonment  for  disobedience 
of  orders.  He  appealed  from  this  conviction  on  the  ground  that  he 
was  not  subject  to  the  jursdiction  of  a  military  court.  The  Articles  of 
War,  as  amended  August  29,  1916,  make  subject  to  military  jurisdic- 
tion "All  retainers  and  all  persons  accompan3ring  or  serving  with  the 
armies  of  the  United  States  without  the  territorial  jurisdiction  of  the 
United  States,  etc."  The  court  decided  that  the  Articles  of  War 
applied  not  only  on  land,  but  in  any  place  where  military  operations 
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were  being  conducted.  Gerlach  was  a  person  accompanying  the 
armies  of  the  United  States  and  voluntarily  serving  in  connection  with 
them.  He  was  accordingly  amenable  to  miUtary  discipline.  Further- 
more, the  captain  of  the  vessel  had  the  right,  apart  from  the  authority 
bestowed  by  the  Articles  of  War,  to  compel  all  on  board  to  help  protect 
the  ship  from  imminent  peril.  The  court-martial  accordingly  had 
exclusive  jurisdiction  in  this  case. 

Conscription  Act — Constitutionalitji — Stare  Decisis.  Cox  v.  Wood  (U, 
S.  Supreme  Court,  May  6,  1918,  38  Sup.  Ct.  421).  The  appellant  in 
this  case  claimed  that  the  Selective  Draft  Law  is  unconstitutional 
because  its  avowed  purpose  is  to  compel  men  to  serve  in  the  army 
which  is  to  be  sent  out  of  the  country.  It  was  argued  that  while  Con- 
gress could  draft  men  into  the  national  militia  it  could  use  the  militia 
thus  organized  only  "to  execute  the  laws  of  the  Union,  suppress  insur- 
rections and  repel  invasions."  This  precise  pcAnt  had  not  been  con- 
sidered by  the  court  in  its  opinion  in  the  Selective  Draft  Cases  (245 
U.  S.  366;  38  Sup.  Ct.  159)  upholding  the  constitutionality  of  the  con- 
scription act.  The  opinion  in  this  case,  however,  states  that  the  earlier 
decision  had  rested  upon  grounds  broad  enough  to  meet  this  argument. 
The  right  of  Congress  to  create  a  conscript  army  rests  upon  the  constitu- 
tional authority  which  it  enjoys  to  declare  war  and  raise  armies,  and  this 
broad  authority  is  not  hedged  iji  by  any  "limit  deduced  from  a  sepa- 
rate and  for  the  purpose  of  the  war  power  wholly  incidental  if  not 
irrevelant  and  subordinate  provision  concerning  the  miUtia  foimd  in 
the  constitution." 

Tlie  court  was  requested  by  the  counsel  for  the  government  to  strike 
from  the  files  the  brief  presented  by  the  appellant's  coimsel,  Mr.Hannis 
Taylor,  on  the  ground  that  it  contained  passages  which  were  ''scandal- 
ous and  impertinent."  The  court  agreed  that  the  passages  "justify 
the  terms  of  censure  by  which  they  are  characterized  in  the  suggestion 
made  by  the  government,"  but  refused  to  grant  the  motion  to  strike 
on  the  ground  that  "the  pass^es  on  their  face  are  so  obviously  intem- 
perate and  so  patently  unwarranted  that,  if  as  a  result  of  permitting  the 
passages  to  remain  on  the  files  they  should  come  under  future  observa- 
tion, they  would  but  serve  to  indicate  to  what  intemperance  of  state- 
ment an  absence  of  self-restraint  or  forgetfulness  of  decorum  will  lead, 
and  therefore  admonish  the  duty  to  be  sedulous  to  obey  and  respect 
the  limitations  which  an  adhesion  to  them  must  exact." 
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ConMcripium  Act — Desertian — Penons  S^Ajed  to  MUitary  Law. 
Fimnke  v.  Mumy  (U.  S.  Circuit  Court  of  Appeals,  February  14,  1918, 
2iS  Fed.  865).  A  conscientious  objector  on  rdigious  grounds,  whose 
Aim  for  exemption  was  denied  and  who  was  ordered  to  report  for 
tranqxHtaticHi  to  training  camp,  refused  to  do  so  and  was  arrested  and 
tried  by  a  court-martial  for  the  crime  of  desn-tion.  He  alleged  that 
he  was  not  a  deserts*  since  he  had  never  joined  the  army,  that  he  was 
merely  subject  to  dvil  prosecution  for  whatever  offense  he  may  have 
committed,  and  that  the  conscription  act  was  invahd  because  it  dele- 
gated legislative  power  to  the  President.  The  court  found  no  virtue 
in  these  arguments.  The  Selective  Draft  Act  clearly  makes  a  man  sub- 
ject to  military  law  from  the  time  he  is  drafted,  certainly  from  the  time 
he  is  aco^>ted  for  service  and  receives  notice  to  report.  Failure  thus 
to  rep<^  makes  him  a  deserter  therefore.  The  rules  regarding  volun- 
tary enlistmait  do  not  iH[>ply,  and  a  man  is  a  member  oi  the  natkxial 
anny  even  before  he  takes  an  oath  at  the  time  of  actual  induction. 
The  oonscripticHi  act,  furthermore,  specifically  exempts  from  the  juris- 
diction of  the  civil  courts  those  persons  which  are  made  subject  to 
military  law.  The  contrition  that  the  law  is  void  because  it  ddegated 
legislative  power  to  the  President  has  been  effectively  disposed  of  l^ 
the  decision  of  the  Su|»^»ne  Court  in  the  Selective  Draft  Cases  (245 
U.  S.  366;  38  Sup.  Ct.  159). 

Catucripiian  Ad— Who  Are  Dedarwrd  AUen9  WiUdn  lU  Tenu. 
United  States  v.  Mitchell  (U.  S.  District  Court,  February  27,  1918, 
248  Fed.  997);  Gasiola  v.  Commanding  Officer  of  Ft.  Totten  (U.  S. 
District  Court,  March  6,  1918,  248  Fed.  1001);  United  States  ex  reL 
Warm  v.  Bdl  (U.  S.  District  Court,  February  27, 1918, 248  Fed.  1002); 
Ha^iem  v.  Commanding  Officer  at  Camp  Upton  (U.  S.  District  Court, 
February  27,  1918,  248  Fed.  1003) ;  United  States  ex  reL  Pfefer  v.  Bell 
(U.  S.  District  Court,  F^niary  19,  1918,  248  Fed.  992).  The  c<m- 
aeription  act  provides  for  the  exemption  from  compulsory  military  serv- 
ice of  aliens,  but  makes  liaUe  to  such  service  aliens  who  have  dedared 
their  intention  to  become  naturalised  and  who  have  taken  out  their 
first  papers.  In  the  Mitdidl  case  a  Russian  dtism  who  had  taken  out 
his  first  papers  had  allowed  a  period  of  iiu»e  than  seven  years  to  di4)ee, 
so  that  at  the  time  he  was  drafted  he  had  lost  his  ri^t  to  become  nat- 
uralised. It  was  hdd  that  he  was  still  a  dedarant  and  tharrf<»e  sub- 
ject to  draft.  The  fact  that  his  first  papos  had  lapsed  did  not  create 
any  piesumptioD  that  he  had  resumed  his  old  allngiance  to  a  f oragn 
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country,  and  as  long  as  he  remained  in  this  country  he  retained  the 
status  of  a  declarant.  Gazzola  was  an  Italian  who  took  out  first  papers 
in  1909  but  was  refused  final  papers  because  of  his  conviction  for  the 
illegal  sale  of  liquor.  The  court  decided  that  he  was  still  a  declarant 
and  liable  to  draft,  inasmuch  as  he  was  not  precluded  from  reapplying 
for  citizenship  at  some  future  time.  Warm  and  Halpern  were  both 
Austrians  who  had  taken  out  their  first  papers  at  the  time  they  were 
drafted.  It  was  held  that  they  could  not  subsequently  be  released 
by  the  courts  on  the  ground  that  after  their  induction  into  the  army 
they  had  become  alien  enemies  by  reason  of  the  declaration  of  war 
on  Austria.  Their  induction  was  entirely  lawful  at  the  time  it  occurred, 
and  the  conscription  act  provides  no  method  of  discharging  alien  ene- 
mies from  the  ranks  by  any  judicial  process.  In  the  Pfefer  case,  after 
considering  some  of  the  familiar  arguments  against  the  validity  of  the 
draft  act  and  answering  them  in  the  usual  way,  the  court  considered 
the  contention  that  the  statute  was  void  because  it  violated  certain 
provisions  in  the  treaties  between  the  United  States  and  foreign  nations, 
in  this  case  Russia,  and  the  further  argument  that  it  violated  rules  of 
international  law  by  which  Congress  is  bound.  The  court  replied  by 
saying  that  any  treaty  could  be  overriden  and  repealed  by  a  subse- 
quent act  of  Congress,  and  that  '*the  rules  of  international  law,  like 
those  of  existing  treaties  or  conventions,  are  subject  to  the  express  acts 
of  Congress,  and  the  courts  of  the  United  States  have  not  the  power  to 
declare  a  law  imconstitutional,  if  it  be  within  the  authority  given  to 
congress  as  to  legislation,  even  though  the  law  itself  be  in  contraven- 
tion of  the  so-called  law  of  nations." 

Courts-Martial — Review  of  Decisions  by  Civil  Courts.  People  v. 
Stotesbury  (New  York,  Sup.  Ct.  App.  Div.,  April  5,  1918,  169  N.  Y. 
Supp.  998).  An  officer  in  the  New  York  National  Guard  was  convicted 
by  court-martial  of  disobedience  of  orders  and  neglect  of  duty.  This 
conviction  was  reversed  by  the  appellate  division  of  the  supreme 
court,  after  a  review  of  the  evidence  in  the  case,  because  the  court 
"discovers  no  evidence  whatever  of  either  refusal  or  neglect,  and  there- 
fore considers  itself  competent  and  enabled  to  review  and  to  reverse 
the  findings  of  the  court-martial.'* 

Espionage  Act — Disloyal  Utterances  a«  Violation  of.  U.  S.  v.  Hall 
(U.  S.  District  Court,  January  27, 1918,  248  Fed.  150).  The  defendant 
in  this  case  was  charged  with  a  violation  of  the  Espionage  Act  of  June 
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15,  1917.  He  had  made  slanderous  remarks  about  the  President, 
impugned  the  motives  of  this  country  in  entering  the  war,  and  ex- 
pressed the  hope  that  Germany  would  win.  The  court  decided  that  he 
had  not  violated  any  of  the  provisions  of  the  Espionage  Act.  He  had 
not  circulated  false  reports  because  the  things  he  had  said  were  ex- 
pressions of  opinion  and  not  statements  of  fact.  He  had  not  tried  to 
cause  insubordination  in  the  military  and  naval  forces  of  the  United 
States,  because  no  specific  intention  to  produce  such  a  result  could  be 
shown,  and  because  there  were  no  armed  forces  within  reach  to  be  in- 
fluenced by  his  remarks.  ''It  is  as  if  A  shot  with  a  .22  pistol  with  in- 
tent to  kill  B  two  or  three  miles  away."  Finally  there  was  no  willful 
obstructing  of  recruiting  or  enlistment,  because  it  could  not  be  shown 
that  the  defendant's  utterances  had  actually  influenced  anyone  against 
enlisting.  The  court  expresses  its  conviction  that  "the  more  or  less 
public  impression  that  for  any  slanderous  or  disloyal  remark  the  utterer 
can  be  prosecuted  by  the  United  States  is  a  mistake."  The  defendant 
could  doubtless  have  been  convicted  had  the  amended  Espionage  Act 
of  May,  1918,  been  in  force  at  the  time  the  remarks  complained  of  were 
uttered. 

Internment — Liability  of  Dedarant  Alien,  Elx  parte  Graber  (U.  S. 
District  Court,  January  15,  1918,  247  Fed.  882).  A  citizen  of  an 
enemy  country,  who  has  taken  out  his  first  papers  but  has  never  com- 
pleted his  naturalization,  is  subject  to  internment  for  the  period  of  the 
war  if  the  government  decides  that  the  public  safety  demands  it.  Such 
a  person  has  not  renounced  his  allegiance  to  a  foreign  country,  but  has 
merely  declared  his  intention  of  doing  so  at  a  future  time.  He  has  not 
yet  ceased  to  be  an  alien  and  the  outbreak  of  war  has  made  him  an 
enemy  alien.  The  President  acting  throu^  properly  constituted 
authorities  is  the  final  judge  as  to  the  necessity  of  detaining  any  enemy 
alien.    The  courts  will  not  review  his  action. 

Vice — Power  to  Suppress  Near  Military  Posts — Constiiutionality. 
United  States  v.  Casey  (U.  S.  District  Court,  January  11,  1918,  247 
Fed.  362);  United  States  v.  Scott  (U.  S.  District  Court,  February  28, 
1918,  248  Fed.  361).  The  defendants  in  these  two  cases  denied  the 
constitutional  authority  of  the  secretary  of  war  to  issue  a  proclamation 
in  pursuance  of  section  13  of  the  Selective  Service  Act  making  it  a 
penal  offense  to  establish  or  maintain  a  house  of  prostitution  within 
five  miles  of  any  military*  post  or  station.    It  was  alleged  that  this  was 
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an  unconstitutional  invasion  of  the  police  power  of  the  states.  In  each 
case  the  court  sustained  the  validity  of  the  statutory  provision  and  the 
proclamation.  These  restrictions  were  not  imposed  as  an  exercise  of 
poUce  power  but  as  an  exercise  of  the  war  power  of  Congress.  The 
power  to  raise  and  equip  an  army  carries  with  it  by  implication  the 
power  to  protect  the  morals  of  the  soldiers  composing  it.  Nor  was 
there  any  unconstitutional  delegation  of  legislative  power  to  the  secre- 
tary of  war.  He  did  not  make  the  law  nor  decide  what  its  policy  and 
scope  was  to  be.  He  merely  gave  effect  through  an  administrative 
regulation  to  the  law  which  was  already  complete  when  it  left  the  hands 
of  Congress. 

War — Incomplete  State  of — Criminal  LiabUity  of  Mexican  Soldiers  for 
Killing  American  Soldiers.  Arce  v.  State  (Texas,  Court  of  Criminal 
Appeals,  April  17,  1918,  202  S.  W.  951).  The  four  defendants  in  this 
case  were  soldiers  under  the  military  authority  of  the  Carranza  govern- 
ment in  Mexico.  As  such  they  participated  in  an  attack  upon  United 
States  troops  at  San  Ygnacia  and  were  captured.  They  were  tried  for 
the  murder  of  the  American  soldiers  whose  lives  were  lost  in  the  en- 
coimter  and  were  convicted  and  sentenced  to  be  executed.  This  de- 
cision reverses  the  conviction.  The  court  recognized  that  at  the  time 
of  the  fighting,  a  state  of  war  existed  between  the  United  States  and 
Mexico,  even  though  it  might  be  regarded  as  an  inchoate  and  incom- 
plete state  of  war.  This  being  true  the  Mexican  soldiers  engaged  in 
such  war  were  amenable  to  the  rules  of  international  law,  or  perhaps  to 
our  national  law,  for  acts  committed  in  this  country,  but  not  to  the 
law  of  the  state  of  Texas.  If  they  were  guilty  of  crime  they  should 
have  been  tried  in  the  federal  courts.  But  even  if  the  state  had  juris- 
diction in  this  case  the  conviction  of  the  defendants  must  be  reversed 
because  in  their  conduct  they  had  been  subject  to  the  authority  of  their 
superior  officers,  so  that  no  criminal  liability  could  attach  to  their  acts 
done  in  pursuance  of  the  orders  of  those  officers. 
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EDITED   BT   FREDERIC   A.   OGG 
Umwertiiy  of  WiMcaiuin 

The  American  Historical  Association  will  meet  in  Cleveland  next 
Decanber  at  about  the  same  time  as  the  American  Political  Science 
Association  and  the  American  £kK)nomic  Association.  Professor  W. 
F.  WiUoughby,  director  of  the  Institute  for  Government  Research  at 
Washington,  has  been  appointed  chairman  of  the  American  Political 
Science  Associiition's  committee  on  program. 

Dr.  Edward  S.  Corwin  has  been  appointed  to  the  McCormick  pro- 
fessorship of  jurisprudence  at  Princeton  University  in  succession  to 
Professor  W.  F.  Willoughby,  who  has  severed  his  connection  with  the 
university  in  order  to  devote  his  time  exclusively  to  the  Institute  for 
Government  Research.  The  McCormick  professorship  is  the  chair 
formerly  held  by  President  Wilson. 

Dr.  Lindsay  Rogers,  adjunct  professor  of  political  science  in  the 
University  of  Virginia,  has  been  made  an  associate  professor.  Mr. 
Tipton  Ray  Suavely,  of  Harvard  University,  has  been  made  instructor 
in  economics  and  political  science,  and  will  take  over  the  work  of 
Professor  Thomas  Walker  Page,  who  has  leave  of  absence  to  serve  on 
the  Federal  Tariff  Commission.  Mr.  S.  J.  Hart  has  been  appointed 
instructor  in  political  science.  During  Professor  Page's  absence, 
Professor  Rogers  will  have  charge  of  the  department. 

Professor  Ra3rmond  G.  Gettell,  of  Amherst  College,  is  engaged  in 
administrative  work  for  the  priorities  division  of  the  Shipping  Board  at 
Washington. 

Mr.  Rinehart  J.  Swenson,  who  received  the  doctor's  degree  at  the 
University  of  Wisconsin  in  June,  has  been  appointed  instructor  in 
political  science  at  New  York  University. 
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Dr.  Charles  G.  Fenwick,  associate  professor  of  political  science  at 
Bryu  Mawr  College,  has  been  advanced  to  a  full  professorship. 

Miss  Marjorie  L.  Franklin,  instructor  in  poUtical  science  at  Vassar 
College,  has  accepted  an  instructorship  at  Bryn  Mawr  College  for  the 
coming  year. 

Professor  J.  M.  Mathews,  of  the  University  of  Illinois,  has  been 
engaged  by  the  Consolidation  and  Efficiency  Commission  of  Oregon 
to  make  an  investigation  of  the  administrative  departments  of  govern- 
ment in  that  state. 

Professor  Edgar  Dawson,  of  Hunter  College,  gave  courses  in  political 
science  at  Columbia  University  during  the  summer  session. 

Professor  Herman  0.  James,  of  the  School  of  Government  of  the 
University  of  Texas,  director  of  the  Bureau  of  Municipal  Research  and 
Reference,  has  received  leave  of  absence  to  accept  a  position  with  the 
War  Camp  Community  Service  for  the  duration  of  the  war. 

Mr.  Frank  M.  Stewart,  instructor  in  the  School  of  Government  of 
the  University  of  Texas,  and  Mr.  William  C.  O'Donnell,  assistant  in 
the  Bureau  of  Municipal  Research  and  Reference,  are  on  leave  of 
absence.    Both  hold  commissions  in  the  army. 

Mr.  Edward  T.  Paxton,  secretary  of  the  Bureau  of  Municipal  Re- 
search and  Reference  at  the  University  of  Texas,  has  accepted  a  posi- 
tion with  the  Philadelphia  Bureau  of  Municipal  Research.  Mr.  Albert 
A.  Long  will  be  in  charge  of  the  Texas  bureau  during  the  coming  year. 

Professor  E.  R.  Cockrell,  of  Texas  Christian  University,  gave  courses 
in  government  in  the  summer  session  of  the  University  of  Texas. 

Professor  Ellery  C.  Stowell  has  resigned  from  the  faculty  of  political 
science  of  Columbia  University. 

Professor  John  A.  Fairlie,  of  the  University  of  Illinois,  managing 
editor  of  the  Review,  is  attached  to  the  Quartermaster  Generars 
Office  at  Washington. 
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Dr.  William  Starr  Myers  has  been  advanced  to  a  full  professorship 
of  poHtics  at  Princeton. 

The  Beecher  lectures  at  Amherst  College  were  given  during  the 
past  year  by  Dr.  Harold  J.  Laski,  of  Harvard  University.  They  dealt 
with  the  general  subject  of  the  theory  of  the  state. 

During  the  spring  months  a  series  of  public  lectures  intended  for  ad- 
vanced students  in  law  and  poUtical  science  was  delivered  at  the 
College  of  the  City  of  New  York  under  the  auspices  of  the  New  York 
bar  associations.  Among  the  lectures  dealing  with  public  law  were 
the  following:  "New  Phases  of  Public  Utilities  Regulation,"  by  Judge 
William  L.  Ransom;  "Due  Process  of  Law,  its  Modem  Development," 
by  Judge  Charles  M.  Hough;  "Treaties  as  Sources  of  International 
Law,"  by  Arthur  K.  Kuhn;  "Municipal  Taxation  or  Local  Taxation," 
by  Curtis  A.  Peters;  and  "Evolution  of  Alsace-Lorraine,"  by  Maurice 
Leon. 

The  first  annual  meeting  of  the  Ohio  Academy  of  Social  Sciences 
was  held  at  Columbus  on  March  29  and  30.  The  general  theme  of  the 
sessions  was  economic,  political,  and  social  reconstruction  following 
the  war,  with  special  reference  to  the  situation  in  Ohio.  Subjects  cov- 
ered most  fully  were  the  organization  of  the  labor  market;  the  status 
of  women  as  affected  by  the  war;  possible  new  sources  of  revenue; 
effect  of  the  war  on  pohtical  thought,  organization,  and  action;  and 
teaching  of  political  and  social  science  in  the  public  schools.  The 
academy  elected  as  its  president  Professor  A.  R.  Hatton,  of  Western 
Reserve  University. 

The  Baldwin  prize,  offered  through  the  National  Municipal  League, 
has  been  awarded  for  1918  to  Mr.  Harris  Berlack,  a  sophomore  at  Har- 
vard University,  with  honorable  mention  of  the  essay  submitted  by 
Mr.  Maurice  H.  Merrill,  a  junior  at  the  University  of  Oklahoma. 

It  has  been  annoimced  that  there  will  shortly  be  established  in  New 
York  City  an  independent  College  of  Political  Science,  designed  to 
afford  facilities  for  advanced  study  of  political  and  social  subjects, 
with  a  minimum  of  routine  instruction  and  of  administrative  ma- 
chinery. An  endowment  fund  of  $150,000  a  year  for  ten  years  has 
been  largely  secured.  A  brief  discussion  of  the  plan  will  be  found  in 
the  Nation,  May  11,  1918. 
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The  annual  meeting  of  the  National  Municipal  League  was  held 
June  5-6  in  New  York  City  in  conjunction  with  the  National  Confer- 
ence on  War  Time  Economy  called  by  the  Academy  of  Political  Science 
and  the  New  York  Bureau  of  Municipal  Research.  The  Assbtsiation  of 
State  Leagues  of  Municipalities,  the  Governmental  Research  Confer- 
ence, and  the  Association  of  City  Managers  were  in  session  at  the  same 
time  and  place.  The  subjects  takeh  up  at  the  sessions  of  the  National 
Conference  on  War  Time  Economy  were  executive  leadership  in  de- 
mocracy, war  economy  in  financing  local  improvements,  the  govern- 
ment as  an  employer,  the  new  era  in  budgets,  and  new  duties  of  city 
and  state  governments  in  war  times.  The  principal  papers  included: 
"The  Recent  Growth  of  Executive  Leadership,"  by  Dr.  Frederick  A. 
Cleveland;  "The  Pay-As-You-Go  Policy  in  New  York  Qty,"  by  Comp- 
troller Charles  L.  Craig;  "Regulation  of  Capital  Issues  for  Local  Im- 
provements and  Maturing  State  and  Municipal  Debts,"  by  Paul  M. 
Warburg;  "A  War  Chest  for  Public  Improvements,"  by  Mayor  A.  J. 
Peters  of  Boston;  "First  Steps  toward  a  Budget  System,"  by  W.  F. 
Willoughby,  of  the  Institute  for  Government  Research;  "Budget  Re- 
organization in  Illinois,"  by  Governor  Frank  O.  Lowden;  and  "The 
First  State  Executive  Budget,"  by  Governor  E.  C.  Harrington  of 
Maryland. 

A  Program  of  Responsible  Democracy.^  When  a  program  of 
poUtical  reform  is  offered,  an  illimitable  field  is  open  for  discussion. 
The  character  of  the  proposals,  the  nature  of  the  principles  they  em- 
body, their  accordance  with  the  spirit  of  the  Constitution,  their  suita- 
bility to  American  conditions,  their  harmony  with  American  ideals, 
their  acceptability  to  popular  sentiment,  their  relative  importance  in 
comparison  with  other  reform  projects,  are  all  matters  that  admit  wide 
range  of  treatment  and  furnish  occasion  for  endless  consideration;  for 
the  subject  is  really  inexhaustible  in  its  connections. 

In  addition  to  this  inherent  difficulty  a  program  of  reform  suffers 
from  the  special  disadvantage  that  experience  has  shown  that  reforms 
never  fulfill  the  expectations  with  which  they  are  introduced.  We 
have  already  had  much  reform;  have  the  results  been  satisfactory? 
At  the  1907  meeting  of  this  association  a  program  of  reform  was  dis- 
cussed under  the  title,  "The  Newer  Instijbutional  Forms  of  Democracy," 

^  A  paper  read  at  the  annual  meeting  of  the  American  Political  Science  Asso- 
ciation at  Philadelphia,  December  2S,  1917. 
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by  which  were  designated  such  reforms  as  the  direct  primary,  the 
initiative,  referendum,  and  recall.  In  the  decade  that  has  elapsed  since 
that  discussion  those  reforms  have  been  extensively  introduced.  As  a 
matter  of  fact,  has  any  one  of  them  accomplished  what  was  expected? 
Is  it  not  a  question  whether  the  actual  consequence  has  not  been  to  make 
practical  politics  more  confused,  irresponsible,  and  costly  than  before? 
The  August  (1917)  number  of  the  American  Poutical  Science  Re- 
view contains  an  analysis  of  the  working  of  the  direct  primary  in  New 
York  State,  which  is  exhibited  as  proof  that  ''the  poUtical  powers  can 
easily  nominate  their  candidate,  although  their  actual  following  may  be 
a  small  percentage  of  the  actual  party  membership."  But  the  ground 
on  which  the  direct  primary  was  urged  for  adoption  was  that  it  would 
transfer  power  from  the  professional  politicians  to  the  people;  so  it 
appears  that  the  practical  result  has  been  exactly  the  reverse  of  what 
was  intended.  It  seems  to  me  that  the  actual  situation  with  respect 
to  all  the  items  of  the  program  of  reform  considered  by  this  association 
ten  years  ago  is  this:  that  the  extent  to  which  they  are  still  approved 
is  on  the  score  of  what  ought  to  be  and  not  what  is.  Faith  in  them  is 
justified  by  the  merit  of  their  purpose,  and  failure  in  practice  is  ex- 
cused on  the  ground  that  it  is  the  fault  of  the  people.  Whether  or  not 
this  is  a  sensible  way  of  viewing  the  subject  is  not  now  to  the  point. 
Be  the  cause  what  it  may,  the  fact  is  manifest  that  results  have  not 
fulfilled  expectations. 

Turning  from  our  own  experience  to  constitutional  history  in  general, 
is  it  not  the  case  that  the  only  thing  certain  about  any  reform  is  that  it 
will  never  work  in  the  way  that  had  been  expected?  I  am  not  saying 
that  the  consequences  need  necessarily  be  bad;  I  admit  that  salutary 
reform  may  be  instanced.  My  point  is,  and  I  think  all  history  will 
verify  it,  that  results  always  differ  from  what  is  anticipated.  This 
characteristic  fallibility  of  anticipation  is  further  illustrated  by  the  fact 
that  great  constitutional  developments  are  apt  to  arrive  unobserved, 
establishing  themselves  in  practice  before  their  nature  is  perceived. 
I  suppose  that  everyone  will  admit  that  the  most  important  poUtical 
forms  now  extant  are  nationality  and  representative  government. 
It  is  well-known  that  in  neither  case  was  the  rise  of  the  institution 
perceived  by  the  generations  that  produced  it. 

If,  then,  reform  is  incalculable  in  its  results,  and  constitutional  de- 
velopment has  the  habit  of  taking  people  unawares,  what  is  left  for  us 
to  do?  Where  is  there  any  field  for  the  application  of  political  science? 
The  answer  is  that  we  can  make  our  object  improvement  instead  of 
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situated  for  knowing  just  what  is  taking  plaoe.  Enactmatits  may  con- 
tain features  of  which  Congress  was  not  aware  in  passing  than,  their 
presence  being  due  to  private  opportunity  suppUed  by  the  daribiess  in 
iHiich  IhUs  take  their  final  shape.  Notorious  instances  of  this  oc- 
curred during  the  hist  session  of  Congress.  Is  not  this  darkness  a 
genuine  grievance  that  calls  for  redress?  What  improvem^it  could  be 
more  natural  and  desirable  than  to  bring  the  process  out  of  darkness 
intoli^t? 

The  specific  demand  for  improv»nait  in  legislative  procedure  need 
therrfore  go  no  further  than  this:  that  the  administration  shall  pro- 
pose and  explain  all  its  measures — ^the  bills  and  the  budget — openly  in 
Congress  and  fix  the  time  when  they  shall  be  considered  and  put  to 
vote.  That  is  all,  no  more  and  no  less.  Aside  from  those  particulars, 
the  existing  deposit  of  authority,  both  with  the  President  and  with 
Congress,  wiU  remain  unimpaired.  There  will  be  no  change  whatever 
exc^t  this  one  change  caused  by  making  the  administoition  do  openly 
and  pubUcly  what  it  now  does  hiddenly  and  privately.  Undoubtedly 
this  one  change  will  breed  more  change,  but  that  will  come  spontane- 
ously under  the  prompting  of  party  convenience.  Just  what  form 
the  adjustments  would  evmtually  assume  cannot  be  anticipated  and 
speculation  on  this  point  is  sheer  futility.  All  that  it  is  safe  to  say  is  that 
it  will  not  be  the  parliamentary  type  of  government  as  in  England.  The 
definite  term  and  the  independent  authority  of  the  presidential  oflSce 
is  a  solid  circumstance  that  will  condition  all  our  constitutional  de- 
velopment. The  eventual  tjrpe  will  probably  di£Fer  from  any  existing 
type  of  government.  It  will  be  a  distinctly  American  type,  the  product 
of  our  own  needs  and  experiences. 

The  part  which  political  science  can  take  in  such  matters  is  quite 
subordinate  and  altogether  accessory.  The  starting  point  of  political 
improvement  is  not  a  theory,  but  a  condition — ^the  existence  of  a 
popular  grievance  demanding  redress.  But  the  mode  of  redress  is  a 
proper  concern  of  political  science.  In  this  accessory  relation,  and 
there  only,  political  science  has  an  important  function  to  discharge. 
Any  real  improvement  has  to  overcome  the  resistance  of  interests  at- 
tached to  existing  conditions.  There  are  those  who  love  darkness  rather 
than  light.  Their  tactics  can  give  the  members  of  this  association 
plenty  to  do  in  correcting  perversions  of  organic  principles  and  mis- 
representations of  our  constitutional  history.  For  it  is  a  fact  that 
may  be  authenticated  by  political  science,  that  this  particular  im- 
provement in  procedure  would  be  a  restoration  rather  than  an  innovm- 
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tion.  This  fact  is  obscured  by  the  habit  of  taking  the  adoption  of  the 
instrument  of  1787  as  the  beginning  of  our  constitutional  history, 
whereas  the  true  beginning  is  the  organization  of  the  Continental  Con- 
gress. The  measures  of  1781 ,  by  which  executive  departments  were 
created  to  administer  the  public  service  and  to  act  as  advisors  of  con- 
gressional action,  were  prompted  by  considerations  of  the  same  char- 
acter as  those  now  inciting  action.  The  close  relation  of  these  de- 
partments with  Congress  explains  the  peculiar  and  now  superfluous 
clause  of  the  Constitution  which  confers  upon  the  President  the  ri^t 
to  require  the  written  opinion  of  the  principal  officer  in  each  of  the 
executive  departments  upon  any  subject  relating  to  his  duties.  Evi- 
dently the  departments  contemplated  by  the  framers  of  the  Consti- 
tution were  such  as  then  existed,  whose  habit  was  to  work  in  conjunc- 
tion with  Congress. 

The  action  taken  at  the  first  session  of  the  new  Congress,  breaking 
off  direct  relations  with  the  heads  of  departments,  was  a  relapse  to  the 
behavior  of  the  Continental  Congress  prior  to  1781,  producing  the 
same  kind  of  consequences.  The  actual  system  introduced  by  this 
relapse  was  incongruous  with  that  feature  of  the  Constitution  which 
makes  it  the  duty  of  the  President  to  ''give  to  the  Congress  informa- 
tion on  the  state  of  the  Union,  and  recommend  to  their  consideration 
such  measures  as  he  shall  judge  necessary  and  expedient."  No  public 
means  now  exists  for  the  discharge  of  that  duty,  imless  the  theory  be 
adopted  that  this  signifies  no  more  than  that  the  President  may  re- 
quest Congress  to  take  the  subject  under  consideration.  Elxactly  that 
language  was  used  in  the  French  constitution  of  1791,  such  being  the 
intention  of  its  framers.  But  our  Constitution  makes  no  such  state- 
ment, nor  has  such  an  interpretation  ever  been  successfully  applied  in 
practice.  On  the  other  hand,  the  Constitution  says  nothing  as  to 
the  form  in  which  the  President  shall  present  his  measures  or  the 
means  by  which  he  shall  get  them  before  Congress  and  obtain  its  de- 
cision. The  consequences  of  that  defect  are  written  large  in  our  con- 
stitutional history.  They  are  discussed  judiciously  in  Story's  Com- 
merUaries,  They  are  impressively  characterized  in  Senate  Report  No. 
837,  46th  Congress,  3d  session,  February  4,  1881,  subscribed  by  lead- 
ing statesmen  of  both  the  great  national  parties. 

While  political  science  may  abundantly  justify  from  our  own  his- 
tory the  propriety  of  introducing  public  means  for  the  discharge  of  the 
presidential  function  of  legislative  initiative,  it  may  also  cite  the  ex- 
perience of  other  nations.    The  Swiss  constitution  provides  that  the 
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Federal  Council — corresponding  to  our  President  and  his  Cabinet — 
"shall  introduce  bills  or  resolutions  into  the  Federal  Assembly;"  that  it 
shall  "introduce  the  budget/'  and  that  its  members  "shall  have  the 
right  to  speak,  but  not  to  vote,  in  both  houses  of  the  Federal  Assembly, 
and  also  the  right  to  make  motions  on  the  subject  under  consideration."' 
It  will  scarcely  be  claimed  that  the  character  of  Swiss  government  has 
suffered  because  of  those  provisions.  In  fact,  the  present  reputation  of 
Swiss  government  for  economy  and  efficiency  has  been  established  since 
those  provisions  were  adopted.  There  has  been  a  strong  disposition  in 
this  country  to  look  to  the  experiences  of  Swiss  democracy  for  in- 
struction to  American  democracy;  and  wisely  so  if  the  study  is  thor- 
ough. Upon  no  point  will  consideration  of  Swiss  experience  be  so 
salutary  in  its  lessons  as  in  this  matter  of  open  and  direct  relations 
between  the  executive  and  legislative  branches. 

But  all  this  examination  of  possibilities  of  service  by  pohtical  science 
is  contingent  upon  the  assumption  that  demand  for  redress  of  griev- 
ances will  take  the  direction  that  has  been  noted.  There  are  unmis- 
takable indications  that  it  will.  The  issue  of  budget  procedure  has 
obtained  an  urgency  that  has  drawn  to  it  special  thought  and  effort 
for  some  years  past.  In  his  message  at  the  opening  of  the  present 
session  of  Congress,  President  Wilson  confronted  that  body  with  the 
need  of  improvement  in  budget  procedure  in  terms  that  do  not  admit 
of  further  avoidance  of  that  task.  The  improvement  of  legislative  pro- 
cedure is  a  cognate  task  quite  as  lurgent  in  its  foundations;  and  now 
the  country  is  confronted  with  the  need  of  making  its  constitutional 
system  fit  to  cope  with  tremendous  problems  of  subsistence  and  de- 
fense. Now  that  national  legislation  involves  the  management  of 
every  system  of  transportation  and  the  direction  of  every  important 
industry,  now  that  it  penetrates  every  home  and  reaches  every  in- 
come, defects  that  were  formerly  an  occasional  annoyance  have  be- 
come a  constant  peril.  Is  it  supposable  that  in  such  a  situation  the 
people  will  put  up  with  legislation  by  chance  medley  in  the  dark? 
No  such  combination  of  elements  generating  pohtical  force  as  now  exists 
has  ever  occurred  in  all  history  without  producing  deep  effects  upon 
pohtical  structure.  Either  the  times  will  mend  existing  institutions 
or  dse  will  make  new  institutions. 

Henry  Jones  Ford. 

Princeton  University. 

*  Swim  eonstitution.  Articles  101  and  102. 
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The  British  Representation  of  the  People  Act.  On  the  eve- 
ning of  February  6,  1918,  a  measure  which  history  may  pronounce 
more  momentous  than  any  other  passed  by  the  British  Parliament 
since  the  beginning  of  the  present  war  was  given  the  royal  assent. 
It  was  not  by  choice  that  the  ministry  and  the  two  houses  turned  their 
attention  to  electoral  questions  while  the  nation  was  yet  fighting  for 
its  life  within  hearing  of  the  Channel  ports.  Rather,  they  were  com- 
pelled to  do  so  by  the  sheer  breakdown  of  the  electoral  system,  caused 
by  wholesale  enlistments  in  the  army  and  by  the  further  dislocation  of 
population  incident  to  the  development  of  war  industries.  The  situa- 
tion was  bad  enough  in  county,  mimicipal,  and  parish  elections.  But 
a  parliamentary  election  under  the  new  conditions  would  have  been  a 
bald  anomaly.  By  general  consent  the  life  of  the  ParUament  chosen 
in  December,  1910,  has  been  prolonged,  in  order  to  defer,  and  perhaps 
to  avoid  altogether,  a  war-time  election.  A  general  election,  however, 
there  must  eventuaUy  be;  and  whether  before  or  after  the  cessation  of 
hostiUties,  it  would  demand,  in  all  justice,  a  radically  altered  system  of 
registration  and  voting,  if  not  new  franchises  and  other  important 
changes.  ParUament  acted  wisely,  therefore,  in  addressing  itself  to 
this  great  task,  and  in  entrusting  the  preliminary  consideration  of  a 
new  electoral  law  to  an  extraordinary  commission,  chosen  by  the  speaker 
of  the  house  of  commons  and  presided  over  by  him,  and  constituted 
with  much  care  to  represent  in  proper  proportion  not  only  the  parties 
and  groups  in  ParUament  but  the  various  bodies  of  pubUc  opinion  on 
electoral  questions  throughout  the  United  Kingdom. 

This  "Speaker's  Conference,"  consisting  of  thirty-six  members 
from  both  houses,  began  its  work  October  10,  1916.  Its  report  was 
presented  to  the  house  of  commons  in  the  following  March,  and  on 
May  5  a  biU  based  upon  its  recommendation  was  introduced  as  a 
government  measure.  Debate  proceeded  intermittently  until  De- 
cember 7,  when  the  biU,  considerably  enlarged,  was  passed  and  sent 
up  to  the  house  of  lords.  Here,  seventeen  days  were  devoted  to  the 
project,  and  on  January  30, 1918,  the  measure  was  returned  to  the  house 
of  commons  with  eighty-seven  pages  of  amendments.  At  least  one  of 
the  proposed  changes — that  providing  for  proportional  representa- 
tion— was  of  a  highly  contentious  nature;  and,  momentarily,  the  total 
failure  of  the  biU,  with  the  possibility  of  a  constitutional  crisis,  loomed 
ominously.  Happily,  pressure  of  time  made  for  compromise,  and  on 
February  6  the  houses  came  into  agreement  upon  a  completed  measure, 
which  forthwith  received  the  king's  assent. 
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The  Representation  of  the  People  Act  is  primarily  a  piece  of  suffrage 
legislation.  Yet  it  is  a  great  deal  more  than  that.  Upon  the  basis 
of  a  doubled  electorate  it  erects  an  electoral  system  which  is  almost 
entirely  new;  and  the  measure  itself  is  to  be  thought  of  as  a  general 
electoral  law,  more  comprehensive  and  far-reaching  than  any  kindred 
act  in  Ekiglish  history.  Its  principal  features  may  be  summarized  as 
follows: 

1.  Manhood  suffrage — plurcd  voting.  Effort  to  adapt  electoral  ma- 
chinery to  the  conditions  entailed  by  the  war  early  convinced  the 
Speaker's  Conference  that  the  old  practice  of  defining  franchises  in 
terms  of  relationship  to  property  would  have  to  be  discontinued,  and 
that  in  lieu  thereof  it  would  be  necessary  to  adopt  the  principle  that 
the  suffrage  is  a  personal  right  inherent  in  the  individual.  In  pursu- 
ance of  this  revolutionary  decision,  the  act  swept  away  the  entire  mass 
of  existing  intricate  parliamentary  franchises  and  extended  the  suffrage 
to  all  male  subjects  of  the  British  crown  twenty-one  years  of  age  or 
over,  and  resident  for  six  months  in  premises  in  a  constituency,  without 
regard  to  value  or  kind. 

Liberal  reformers  have  long  urged  the  abolition  of  plural  voting,  and 
since  1905  several  bills  for  that  purpose  have  passed  the  house  of 
commons.  Many  persons  supposed  that  the  principle  of  "one  man, 
one  vote"  would  now  prevail.  Events  proved  the  contrary.  In  the 
first  place,  the  university  franchise,  which  has  long  been  under  fire  and 
which  the  government  electoral  bill  of  1912  proposed  to  abolish,  was 
retained.  Indeed  it  was  considerably  broadened,  first  by  extending  the 
right  of  separate  representation  to  several  of  the  younger  provincial 
universities,  and,  second,  by  conferring  the  university  franchise  upon 
all  persons  who  have  obtained  a  degree  of  any  kind,  rather  than,  as  at 
Oxford  and  Cambridge  heretofore,  merely  upon  recipients  of  the  de- 
gree of  M.A.  In  the  second  place,  a  man  may  acquire  a  vote  in  a 
constituency  other  than  that  in  which  he  votes  as  a  resident,  by  the 
occupation  and  use  for  business  purposes  of  premises  worth  £10  or 
more  a  year.  The  Conservative  elements  insisted  upon  these  ar- 
rangements as  means  of  preventing  the  submerging  of  the  more  wealthy 
and  more  educated  part  of  the  electorate.  But  the  Liberals  triumphed 
in  so  far  as  to  procure  a  stipulation  that  no  person  may  vote  at  a  gen- 
eral election  in  more  than  two  constituencies. 

£,  Absent  and  proxy  voting — soldiers  and  sailors.  The  main  imme- 
diate purpose  of  the  act  is  to  bring  back  into  the  electorate  the  mil- 
lions of  men  whose  war  service  temporarily  disfranchised  them  under 
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the  old  system.  Accordingly,  full  provision  is  made  for  the  registra- 
tion of  soldiers  and  sailors  as  electors  in  their  home  constituencies.  If 
within  reasonable  distance,  the  elector  of  this  class  may  personally 
vote  at  a  general  election,  receiving  and  returning  his  ballot-paper  by 
post.  If  the  distance  be  such  as  to  involve  too  great  delay,  the  elec- 
tor may  designate  some  person  at  home  to  act  as  his  proxy  and  vote  in 
his  behalf.  Furthermore,  the  voting  age  for  all  men  who  have  ren- 
dered military  or  naval  service  in  the  present  war  is  fixed  at  nineteen, 
rather  than  twenty-one.  Provision  is  made,  too,  for  absent-voting 
irrespective  of  war  service,  thus  liberating  from  practical  disfranchise- 
ment many  thousands  of  merchant  seamen,  commercial  travelers, 
fishermen,  and  other  men  whose  occupations  keep  them  away  from 
their  homes. 

S.  Woman  suffrage.  The  withdrawal  of  the  profusely  amended 
government  electoral  bill  of  1912  was  a  hard  blow  to  woman  suffrage, 
and  the  outbreak  of  the  war  in  1914  seemed  to  end  all  hope  of  early 
legislation  on  that  subject.  The  effect  of  the  war  was,  however,  pre- 
cisely the  opposite  of  that  expected.  Within  two  years  and  a  half  the 
conflict  brought  the  suffragists  an  advantage  which  no  amount  of  agi- 
tation had  ever  won  for  them,  i.e.,  the  o£Gicial  support  of  the  govern- 
ment, and  a  few  months  more  carried  their  cause  to  a  victorious  conclu- 
sion which  would  hardly  have  been  reached  in  a  full  decade  of  peace. 
There  were  two  main  reasons  for  this  turn  of  events.  One  was  the 
necessity  which  the  war  imposed  of  undertaking  a  wholesale  revision 
of  the  electoral  system,  leading  to  the  decision  to  base  the  franchise 
upon  personal  right  rather  than  property  relationship,  and  inevitably 
suggesting  an  equality  in  rights,  as  individuals,  of  women  with  men. 
But  the  fundamental  reason  brought  forward  by  the  war  for  enfranchis- 
ing women  was  the  great  variety  and  value  of  women's  services  to  the 
nation  during  the  conflict.  This  was  the  thing  that  won  over  thou- 
sands of  former  opponents,  from  Mr.  Asquith  down.  It  soon  became 
manifest  that  a  majority  of  the  conference  and  of  both  houses  of  Par- 
liament stood  ready  to  admit  women  to  the  franchise;  only  the  method, 
the  time,  and  the  extent  were  seriously  in  dispute.  On  June  19  the 
house  of  commons  adopted  the  proposals  of  the  conference,  somewhat 
amended,  by  a  vote  of  387  to  57.  As  finally  passed,  the  act  conferred 
the  franchise  upon  every  woman  over  thirty  years  of  age  who  occupies 
a  home,  without  regard  to  value,  or  any  landed  property  of  the  annual 
value  of  £5,  of  which  either  she  or  her  husband  is  the  tenant.  A 
woman  may  vote  also  for  a  university  member  if  she  is  a  graduate  of  a 
imiversity  that  confers  degrees  on  women,  or  if  she  has  qualified  for  a 
degree  in  a  university  that  does  not  admit  women  to  degrees. 
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The  effect  of  the  foregoing  legislation  is  to  double  the  British  elec- 
torate at  a  stroke.  The  reform  act  of  1832  created  half  a  million  new 
electors,  raising  the  proportion  of  electors  to  the  total  population  to 
one  in  twenty-four;  the  act  of  1867  created  a  miUion  electors,  raising  the 
proportion  to  one  in  twelve;  the  act  of  1884  added  two  miUion  electors, 
making  the  proportion  one  in  seven;  the  act  of  1918  adds  eight  mil- 
Uons,  bringing  the  proportion  up  to  the  remarkable  figure  of  one  in 
three.  Of  the  eight  Hiillion  new  voters,  one-fourth  are  men  and  three- 
fourths  women. 

No  strong  objection  was  raised  to  the  enfranchisement  of  the  two 
miUion  men.  But  the  provisions  of  the  act  relating  to  women  were 
vigorously  opposed.  All  of  the  old  anti-suffrage  arguments — that 
woman's  sphere  is  the  home,  that  women  do  not  want  the  ballot — 
were  brought  to  bear;  and  it  was  especially  urged  that  a  measure  of 
the  present  nature,  whatever  its  intrinsic  merits,  ought  not  to  be 
passed  under  the  circumstances  existing. 

Still  other  objections  were:  (1)  that  six  miUion  inexperienced  women 
voters  ought  not  to  be  added  to  the  electorate  at  precisely  the  time 
when  the  problems  of  war,  peace,  and  reconstruction  were  to  make  unpre- 
cedented denumds  upon  the  electoral  capacities  of  the  country;  (2)  that, 
in  the  words  of  Mrs.  Humphry  Ward,  the  act  would  ''cripple  dis- 
astrously the  indisp)ensable  conservative  forces  of  the  country  at  a  time 
when  there  is  the  most  imperative  need  of  a  due  balance  between  con- 
servative and  Uberal  principles  and  influences;"  (3)  that  the  wholesale 
enfranchisement  of  women  was  dictated  largely  by  the  Labor  party, 
which  expects  to  tiun  the  new  stream  of  electoral  power  to  its  own  ad- 
vantage; and  (4)  that  whUe  the  present  measure  is  so  drawn  as  to 
keep  male  voters  in  the  majority,  the  age  disparity  between  men  and 
women  wiU  hardly  outlast  another  parliament,  and  that  when  the  in- 
evitable equalization  takes  place  women  voters  wiU  be  in  a  majority 
by  upwards  of  two  miUions.  In  support  of  this  last  contention  it  may 
be  added  that  the  National  Union  of  Woman  Suffrage  Societies  has 
already  officially  announced  its  purpose  to  make  the  lowering  of  the 
female  age  limit  its  next  achievement. 

4'  The  loccd  declaraU.  As  the  biU  left  the  Speaker's  Ck>nference  it 
somewhat  absurdly  gave  the  parliamentary  franchise  to  six  miUion 
women  without  in  any  degree  extending  the  woman's  local  govern- 
ment electorate,  which  stood  at  about  one  and  one-fourth  miUions. 
In  the  house  of  commons  suffragists  and  anti-suffragists  united  to 
carry,  without  a  division,  an  amendment  conceding  the  municipal 
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franchise  to  female  parliamentary  electors,  in  addition  to  the  existing 
women  rate-payers.  To  the  new  female  electorate  in  local  govern- 
ments belongs,  therefore,  (1)  every  woman  twenty-one  years  of  age  who 
for  six  months  has  occupied  premises  in  her  own  right,  and  (2)  every 
woman  who  is  the  wife  of  a  man  so  occupying,  provided  she  is  thirty 
years  of  age. 

6,  Redisiributum  of  seals — proportional  representation.  The  redis- 
tribution act  of  1885  made  the  parliamentary  constituencies  only 
approximately  equal,  and  since  that  time  inequalities  have  steadily 
grown.  In  its  bill  of  1912  the  Asquith  ministry  made  no  provision  for 
redistribution,  saying  that  redistribution  would  be  feasible  only  after 
the  new  franchise  arrangements  should  have  been  fully  determined. 
The  act  of  1918,  however,  brackets  redistribution  with  franchise  re- 
form. It  provides  for  one  member  for  every  70,000  inhabitants  in 
Great  Britain,  and  one  for  every  43,000  in  Ireland.  It  allots  to  the 
London  boroughs  62  members  (a  gain  of  3);  to  other  boroughs,  258 
members  (a  gain  of  33,  44  old  boroughs  being  abolished  and  31  new 
ones  created);  to  counties,  372  (5  less);  and  to  universities  15  (6  more). 
The  total  membership  of  the  house,  formerly  670,  thus  becomes  707, 
apportioned  by  countries  as  follows:  England,  492  (31  more);  Wales, 
36  (2  more);  Scotland,  74  (2  more);  Ireland,  105  (2  more).  It  will  be 
observed  that  the  disproportionate  representation  of  Ireland  is  con- 
tinued. But  it  is  understood  that  the  Irish  quota  is  subject  to  change 
when  the  home  rule  question  shall  be  finally  settled. 

The  Speaker's  Conference  reconunended  that  there  be  substituted 
for  the  single-member  constituencies  that  have  generally  prevailed 
since  1885  a  system  of  large  constituencies  returning  several  members 
under  a  plan  of  proportional  representation.  The  house  of  commons 
rejected  this  proposal,  in  one  form  or  another,  three  times  before  the  bill 
went  to  the  house  of  lords.  The  latter  re-incorporated  it,  and  during  the 
closing  stages  of  the  debates  the  commons  had  occasion  twice  more  to 
vote  in  disapproval  of  the  innovation.  The  upper  chamber  proving 
inflexible,  the  bill  was  finally  saved  by  a  clause  providing  that  com- 
missioners should  be  appointed  to  prepare  a  plan  for  the  election  of  one 
hundred  members  on  the  principle  of  proportional  representation  in 
town  and  country  areas  combined  into  constituencies  returning  from 
three  to  seven  members;  the  plan  not  to  take  effect,  however,  imtil 
specially  approved  by  both  houses  of  Parliament.  Proportional  rep- 
resentation is  applied  outright  to  university  constituencies  returning 
two  or  more  members.    If  it  be  thought  strange  that  the  conservative 
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upper  chamber  should  hold  out  so  strongly  for  a  novel,  untried  scheme, 
it  must  be  remembered  that  the  forces  of  conservatism  felt  that  they 
were  about  to  be  inundated,  and  that  proportional  representation  is 
conceived  mainly  in  the  interest  of  minorities.  The  Unionists  in  the 
house  of  commons  seem  to  have  been  less  apprehensive,  for  on  five 
occasions  they  aided  heavily  in  defeating  the  proposal. 

6,  Other  electoral  changes.  The  act  revises  the  entire  system  of 
registration  of  voters.  The  register  in  each  parliamentary  borough 
and  county  is  to  be  made  up  twice  a  year  instead  of  but  once,  and  re- 
sponsibility for  the  work  is  placed  upon  the  town  clerks  and  clerks  of 
the  county  councils.  Registration  has  hitherto  been  a  difficult  and  ex- 
pensive process,  but  it  is  expected  that,  notwithstanding  the  doubling 
of  the  electorate,  the  simplification  of  the  franchise  will  make  the  task 
far  easier  than  before.  Another  change,  and  one  that  will  give  parlia- 
mentary elections  an  entirely  new  aspect,  is  the  limitation  of  all  polling 
at  a  given  election  to  a  single  day.  The  former  system,  under  which 
polling  was  drawn  out  through  a  period  of  approximately  two  weeks 
and  returning  officers  exercised  considerable  discretion  (sometimes  with 
party  ends  in  view)  in  fixing  the  polling  dates  in  the  various  constitu- 
encies, lent  itself  peculiarly  to  plural  voting,  seriously  interrupted  busi- 
ness, and  was  otherwise  open  to  objection.  Limitation  of  plural  vot- 
ing removed  the  chief  purpose  of  the  old  system. 

The  Corrupt  and  Illegal  Practices  Act  of  1883  fixed,  upon  a  sliding 
scale  in  proportion  to  the  number  of  voters  in  the  constituency,  the 
maximiun  electoral  expenditure  of  parliamentary  candidates.  It  has 
been  felt  for  some  time  that  the  amounts  allowed  were  so  large  as  to 
give  an  undue  advantage  to  candidates  of  means.  On  this  account, 
and  for  the  further  reason  that  the  doubling  of  the  electorate  would 
have  automatically  increased  the  sums  that  might  be  legally  expended, 
the  new  law  sets  up  a  new  and  reduced  scale.  In  county  constituencies 
the  maximum  expenditure  (aside  from  a  small  agent's  fee)  is  7  pence 
per  elector,  and  in  borough  constituencies  5  pence.  The  act,  how- 
ever, puts  the  returning  officers'  expenditures  (for  ballot-papers,  clerk 
hire,  printing,  travel,  etc.)  upon  the  public  funds,  thus  relieving  the 
candidates  of  a  considerable  burden.  Finally  may  be  mentioned  the 
novel  requirement,  intended  to  prevent  an  imdue  multiplicity  of  can- 
didates, that  every  person  offering  himself  for  election  to  Parliament 
shall  deposit  £150,  to  be  returned  to  him  if  he  obtains  more  than  one- 
eighth  of  the  votes  recorded,  but  otherwise  to  be  forfeited. 

F.  A.  0. 
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The  Coalition  GoTemment  at  Ottawa.  The  session  of  the 
Canadian  parliament  which  terminated  on  May  23, 1918,  was  the  most 
remarkable  in  the  history  of  the  Dominion.  There  was  at  least  one 
coaUtion  government  during  the  era  of  the  miited  provinces  of  Ontario 
and  Quebec — ^the  era  that  extended  from  1841  to  1867.  But  it  was 
short-lived,  and  itA  only  mission  was  to  bring  about  confederation. 
With  the  exercise  of  tact  by  the  premier  and  his  cabinet,  and  with  good 
management  generally,  a  longer  life  may  be  secured  for  the  coaUtion 
government  that  came  into  being  at  Ottawa  in  the  autumn  of  1917, 
and  that  was  endorsed  and  returned  to  power  at  the  general  election  in 
December  of  that  year.  The  war  and  the  conscription  act  of  1917 
were  the  only  issues  at  that  election.  In  six  or  seven  of  the  provinces 
there  was  a  successful  fusion  of  the  old  poUtical  parties — Conservative 
and  Liberal — on  these  issues;  with  the  result  that  when  the  new  parlia- 
ment assembled  on  the  18th  of  March,  the  Unionist  government  was 
able  to  command  a  majority  of  sixty  in  the  house  of  commons — the 
only  branch  of  parliament  at  Ottawa  that  really  counts  in  the  political  life 
of  the  Dominion. 

Fusion  at  the  election  of  1917,  so  far  as  the  rank  and  file  of  the  voters 
were  concerned,  was  a  matter  of  no  great  difficulty  in  most  of  the 
English-speaking  provinces.  The  war  has  been  the  dominating  factor 
in  Canadian  politics  since  the  autumn  of  1914;  and  for  seventeen  years 
before  the  war — from  1897  when  the  Liberal  government  adopted  and 
greatly  extended  the  national  poUcy  of  the  Conservatives — there  were 
no  continuing  political  issues  on  which  it  was  possible,  even  with  a 
microscope,  to  trace  any  dividing  line  between  the  Conservatives,  who 
originated  the  poUcy  of  protection  in  1870  and  1879,  and  the  official 
Liberal  party,  which  adopted  it  in  1897,  which  twice  increased  the 
tariff  (1897  and  1907),  and  steadfastly  adhered  to  a  high  protectionist 
policy  from  1897  until  it  was  defeated  at  the  general  election  in  1911. 
From  1897  to  1914  only  the  offices  and  tradition  divided  the  Liberals 
from  the  Conservatives;  and  in  these  years  there  was  a  decided  de- 
cline in  popular  interest  in  poUtics,  as  compared  with  the  period  1879- 
1896 — the  years  during  which  the  Liberals  were  in  opposition. 

Sir  Robert  Borden,  premier  of  the  Conservative  government  of  1911- 
1917,  was  the  only  man  available  for  the  premiership  of  the  Unionist 
government  formed  in  October.  He  is  a  good  parliamentary  figure; 
but  quite  lacks  the  strength  and  force  of  Macdonald,  Thompson  or 
Tupper — three  of  the  Conservative  premiers  who  preceded  him.  Sir 
Wilfrid  Laurier,  who  was  premier  of  the  Liberal    governments  of 
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1896-1911,  and  leader  of  the  old  Liberal  opposition  from  1911-1917, 
was  not  a  possibility  for  the  headship  of  the  new  government.  He 
had  lost  much  of  his  hold  on  the  Liberals,  especially  of  the  grain  grow- 
ing provinces,  by  his  sudden  switching  over  to  high  protection  in 
1897,  and  by  his  adherence  to  protection  of  the  type  dictated  by  the 
Manufacturers'  Association.  Moreover,  in  1917,  the  old  Liberal  party 
in  the  house  of  conunons  became  divided  on  the  conscription  bill  much 
as  the  Liberal  party  at  Westminster  was  divided  over  Gladstone's 
home  rule  bill  of  1886.  Laurier  went  with  the  minority  against  con- 
scription— a  minority  largely  composed  of  Liberals  from  the  province 
of  Quebec;  and  his  attitude  towards  the  bill  and  the  attitude  of  the 
French-Canadian  Liberals  made  it  impossible  that  Laurier,  despite  his 
long  service  as  premier  and  his  much  longer  service  in  the  house  of 
commons,  could  be  acceptable  as  leader  of  the  Unionist  government. 

Cabinet  and  ministerial  places  in  the  new  government  were,  at  its 
organization,  almost  equally  divided  between  Conservatives  and 
Liberals.  A  place  was  found  in  the  cabinet  for  one  representative  of 
the  grain  growers;  and  there  were  included  seven  or  eight  men  who 
had  not  hitherto  been  of  the  house  of  commons.  Two  or  three  of  these 
ministers  were  altogether  new  to  political  life.  The  other  newcomers 
to  Ottawa  were  men  who  had  seen  some  service  in  legislatures  or  in 
governments  at  the  political  capitals  of  the  provinces.  The  new  ad- 
ministration was  consequently  very  much  of  a  "Who's  Who"  body; 
and  the  first  session  of  the  new  parliament  disclosed  no  member  of  the 
cabinet  as  a  man  of  outstanding  political  ability. 

Neither  for  members  on  the  treasury  bench,  nor  for  members  sup- 
porting the  Unionist  government,  nor  for  members  of  the  opposition 
led  by  Laurier,  did  the  session  offer  many  parliamentary  opportuni- 
ties. Throughout  there  was  a  disposition,  especially  in  the  last  four 
or  five  weeks,  to  hurry  business  in  order  that  the  premier  and  several 
of  the  ministers  might  leave  for  London  at  the  end  of  May;  and  judg- 
ing from  the  attendance  in  the  public  galleries  and  the  space  assigned  to 
parliamentary  reports  in  the  daily  newspapers,  there  was  unusually 
little  popular  interest  in  the  proceedings  of  the  new  house  of  conmions. 

It  soon  became  obvious  that  the  opposition  had  accepted  the  con- 
scription act — that  it  had  come  to  the  conclusion  that  the  act  had  been 
endorsed  by  the  great  majority  of  the  electors  at  the  general  election, 
and  was  not  to  be  assailed.  It  was  equally  noticeable  that  the  oppo- 
sition was  not  disposed  to  raise  any  question,  or  at  all  events  not  to 
push  any  question,  in  such  a  way  as  to  bring  about  a  closer  union  of 
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were  considered  aoti-social  and  antagonistic  to  the  donocratic  ccMidi- 
ticms  and  traditicMis  of  the  country.  Recmt  bestowals  of  banmetcies 
and  peerages  cm  Canadians  of  great  wealth — inishing,  self-advertising 
mm,  of  the  bounder  type — brou^t  matters  to  a  head;  and  the  im- 
pmal  government  was  faced  with  one  of  the  most  awkward  c(d(Hiial 
questiiHis  since  Gait,  in  1859,  told  the  Duke  of  Newcastle  that  if  as 
eokmial  secretary  he  counseled  the  cabinet  to  advise  the  queen  to 
disallow  the  protectionist  tariff  enacted  by  the  legislature  of  the  united 
provinces  in  that  year,  the  government  in  London  had  better  said  out 
tro(^  to  put  the  colony  under  military  rule. 

To  students  of  political  science,  perhi^is,  the  most  noteworthy  de- 
velopments of  the  session  and  in  the  history  ot  the  Unionist  govern- 
m^it  to  the  end  of  the  session  of  1918  arose  out  of  the  free  use  of 
orders  in  council  by  the  government.  By  one  of  these  orders,  which 
had  all  the  appearance  of  having  been  framed  to  help  the  Unionist 
gov^nment  over  a  difficulty  which  was  confronting  th^n  midway  in 
the  electoral  campaign — by  an  audacious  use  of  the  power  of  order 
in  council — a  most  important  variation  was  made  in  the  conscription 
act  of  1917,  a  variation  for  winch  there  would  seon  to  have  been  no 
statutory  warrant.  Pressure  for  men  for  the  military  forces  resulted 
in  the  cancellation  of  this  order  in  council  before  the  session  was  many 
weeks  old;  and  when  the  constitutional  history  of  Canada  during  the 
war  comes  to  be  written,  the  closest  attention  will  have  to  be  given 
to  the  free  and  in  at  least  one  instance  extraordinary  use  to  which  the 
Unionist  government  put  that  most  undemocratic  instrument — ^the 
order  in  council.  Then  it  will  be  expedient  to  ascertain  why  the 
order  issued  midway  in  the  electoral  campaign  was  deemed  necessary; 
and  also  what  action  the  Duke  of  Devonshire,  the  governor-general, 
took  in  regard  to  this  particular  order;  for  if  the  governor-general  exer- 
cises any  one  function  that  is  more  constitutionally  important  than 
another,  it  is  the  function  of  seeing  that  there  are  no  unwarranted  de- 
partures from  constitutional  rules  and  usages — of  seeing  that  the 
game  is  played  strictly  in  accordance  with  the  rules. 

In  any  study  of  the  working  of  representative  institutions  at  Ottawa 
under  war-time  conditions,  some  attention  will  also  have  to  be  be- 
stowed on  a  singular  retrograde  development  that  marked  the  1918 
session  of  the  house  of  commons.  For  weeks  there  stood  on  the 
order  paper  a  resolution,  which,  if  the  government  had  pressed  it  and  it 
had  been  carried  by  the  house,  would  have  thrown  upon  the  speaker 
the  onerous  and  disturbing  duty  of  censoring  speeches  made  in  the 
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house  before  their  publication  in  the  parliamentary  debates.  There 
have  accrued  to  the  speakership  at  Ottawa  most  of  the  usages  and 
traditions  that  since  the  middle  years  of  the  eighteenth  century  have 
attached  to  the  great  office  of  speaker  of  the  house  of  commons  at 
Westminster.  As  an  office  it  approximates  closely  to  the  speakership 
of  the  house  of  commons  of  the  imperial  Parliament.  At  Westminster 
it  is  the  usage  that  the  speaker  must  not  be  nominated  from  the  treas- 
ury bench.  At  Ottawa  there  is  no  such  usage.  The  speaker  is  and 
always  has  been  since  the  era  of  responsible  government  began  the 
nominee  of  the  government;  and  his  election  is  proposed  from  the 
treasury  bench.  Thereafter  his  association  or  connection  with  the 
government  is  supposed  to  come  to  an  end.  He  is  not  a  partisan  sup- 
porter of  the  government;  and  his  position  towards  the  house,  and 
towards  political  parties  in  the  house,  becomes  much  the  same  as  that 
of  the  speaker  at  Westminster. 

But  the  resolution  that  was  so  long  on  the  order  paper  at  Ottawa 
disclosed  one  or  other  of  two  conditions,  neither  favorable  to  the  dig- 
nit}'  or  position  of  the  chair.  It  disclosed  either  that  a  relationship 
had  been  established  between  the  government  and  the  speaker  that 
was  adverse  to  all  the  honored  traditions  associated  with  the  chair, 
and  adverse  to  the  good  order  and  discipline  of  the  house;  or  that  the 
speaker,  without  being  consulted  by  the  government,  was  willing  that 
the  government  should  jeopardize  the  position  of  the  chair  in  the  esti- 
mation of  the  house  of  commons  and  also  of  the  constituencies.  The 
government  for  some  reason  or  other  did  not  press  the  resolution  in  the 
house.  To  have  done  so  would  have  given  the  opposition  a  provoking 
and  legitimate  opportunity  of  driving  a  wedge  deep  into  the  coalition. 
From  any  point  of  view  the  episode  was  regrettable;  and  it  was  un- 
fortunate that  the  speaker  did  not,  so  far  as  can  be  ascertained  from 
the  official  reports  of  the  proceedings  of  the  house,  dissociate  himself 
from  the  obnoxious  resolution,  and  the  inferences  as  regards  the  chair 
which  its  presence  so  long  on  the  order  paper  suggested. 

It  is  to  the  interest  of  the  Dominion,  and  also  to  the  interest  of  the 
Allies,  that  the  existing  coalition  at  Ottawa  should  continue  at  least 
until  the  end  of  the  war.  But  more  tact  will  be  needed  than  was  evi- 
denced in  the  framing  of  this  resolution,  if  the  coalition  is  to  continue 
working  smoothly  and  eflfectively  until  the  world  is  again  at  peace. 

Edward  Porritt. 

Hartford,  Conn. 


STATE  ADMINISTRATION 

EDITED   BT  J.   M.   MATHEWS 

Univernty  of  lUinoia 

• 

State  Councils  of  Defense.  Even  before  the  declaration  of  a 
state  of  war  with  Germany,  councils  of  defense  or  similar  bodies  had 
been  created  in  some  states.  Immediately  upon  the  issuance  of  the 
declaration,  the  Council  of  National  Defense  established  a  department 
to  coordinate  the  state  defense  activities  throughout  the  nation.  This 
department  later  developed  into  the  section  on  cooperation  with 
states.  In  May,  1917,  a  conference  of  the  states  called  by  the  na- 
tional council  was  held  at  Washington,  attended  by  representatives 
from  every  state.  Within  two  months  after  the  conference,  state 
councils  of  defense  had  been  organized  in  every  state.  These  councils 
have  been  of  great  assistance  in  promoting  various  activities  incident 
to  the  prosecution  of  the  war  and  in  co6p>erating  with  the  national 
council.  In  more  than  a  dozen  states  ''they  have  been  established  by 
formal  legislative  act,  in  the  others  they  have  been  created  by  admin- 
istrative act  of  the  governor,  or  by  the  governor  with  the  consent  of  the 
senate,  and  vary  in  size  from  six  to  more  than  100  members.  They 
are  sometimes  composed  of  ex  officio  state  officers,  the  governor  serving 
as  chairman,  but  more  frequently  they  are  composed  of  prominent 
men  in  the  state  who  hold  no  other  public  office.  In  the  latter  case, 
they  ordinarily  hold  office  at  the  pleasure  of  the  governor.  The  broad 
purposes  for  which  some  of  these  councils  are  created  are  indicated 
by  the  preamble  to  the  act  creating  the  California  Council: 

"To  make  investigation  into  the  effect  of  the  occurrence  of  war  upon 
civil  and  economical  life  of  the  people  of  the  state,  to  reconunend  to  the 
governor  measures  to  provide  for  the  public  security,  the  better  pro- 
tection of  the  public  health,  a  fuller  development  of  the  economic  re- 
sources of  the  state  and  the  encouragement  of  military  training.^ 

"In  endeavoring  to  attain  these  objects,  the  powers  which  the  coun- 
cils may  exercise  are  usually  advisory  in  character,  but  sometimes  they 
have  been  vested  with  more  and  far-reaching  powers.    Thus,  the  West 

>  Laws  of  1017,  ch.  32. 
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Virginia  Council  may  regulate  mines,  factories,  and  railroads,  fix  prices 
and  suppress  disorders.  In  Wisconsin  the  council  may  control  the 
distribution  of  the  supply  of  food  and  fuel.  In  Minnesota,*  the  Com- 
mission of  Public  Safety  has  been  granted  the  broad  power  to  do  all 
acts  and  things,  not  inconsistent  with  the  law,  for  the  protection  of 
life,  property  and  public  safety."*  These  powers,  however,  are  to  be 
exercised  in  subordination  to  the  superior  control  of  national  admin- 
istrative authorities. 

Work  of  Efficiency  and  Economy  Commissions.  The  move- 
ment for  reorganization  of  state  administration  in  the  interests  of 
efficiency  and  economy  continues  to  gather  headway.  Although  the 
war  has  focused  the  attention  of  the  people  throughout  the  country 
upon  international  relations,  it  is  nevertheless  possible  to  discern  cer- 
tain by-products  of  the  great  conflict  in  the  increased  interest  of  the 
people  in  efficient  government,  both  in  nation  and  in  state,  and  in  their 
growing  impatience  with  the  results  obtained  from  the  cumbrous  and 
antiquated  forms  of  government  with  which  we  have  hitherto  been 
afflicted.  Some  positive  improvements  in  state  administration  have 
recently  been  effected.  An  account  has  already  been  given  in  this 
Review^  of  the  civil  administrative  code  enacted  by  the  legislature  of 
Illinois  in  1917.  The  enactment  of  this  code  was  the  direct  result  of 
the  investigation  made  two  years  previously  by  the  Efficiency  and 
Economy  Committee  of  that  state.  This  code  constitutes  the  most 
important  advance  yet  made  by  any  state  in  the  direction  of  improved 
and  simplified  administration.  In  most  states  which  have  considered 
the  matter  at  all,  the  development  is  still  largely  in  the  investigational 
stage. 

Two  official  commissions  appointed  in  Colorado  and  Virginia  to 
investigate  the  state  administration  and  make  recommendations  for 
reorganization  in  the  direction  of  efficiency  and  economy  have  recently 
issued  reports.  The  Survey  Committee  of  State  Affairs  of  Colorado 
was  created  by  legislative  act  of  1915,  and  consisted  of  seven  mem- 
bers— two  appointed  by  the  senate,  two  by  the  house  of  representa- 
tives, and  three  citizens  appointed  by  the  governor.  It  was  given  large 
powers  of  investigation  and  report,  covering  practically  the  whole 
field  of  state  administration.    It  secured  the  assistance  of  experts  from 

•  Laws  of  1917,  ch.  "261. 

s  J.  M.  Mathews  in  American  Year  Book,  1917,  p.  174. 

*  Vol.  XI,  No.  2,  p.  310. 
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Other  states  and  from  the  United  States  bureaus  to  investigate  specific 
phases  of  the  general  subject.  The  report  has  been  issued  in  a  series 
of  pamphlets,  each  devoted  to  a  particular  topic,  concluding  with  a 
sunmiary  of  the  findings  and  recommendations  of  the  committee,  ac- 
companied by  two  charts,  one  showing  the  existing  organization  of  the 
executive  branch  of  the  state  government  and  the  other  indicating  ten- 
tative proposed  changes  in  certain  state  departments.  On  account  of 
lack  of  time  the  committee  did  not  reconmiend  a  general  plan  for  the 
complete  reorganisation  of  the  state  administration,  but  made  a  num- 
ber of  specific  recommendations  relating  to  the  offices  of  governor, 
secretary  of  state,  state  auditor,  state  treasurer  and  other  officers  and 
boards,  together  with  a  number  of  miscellaneous  recommendations 
relating  to  such  matters  as  purchasing  methods,  state  finances  and 
budget  procedure. 

Apparently  the  Colorado  conunittee  is  the  only  similar  body  which 
has  made  a  comprehensive  survey  of  the  office  of  state  governor.  As 
a  result  of  their  investigation  they  found  that,  while  the  governor  was 
ex  officio  member  of  a  number  of  state  boards,  there  was  nothing  in 
the  laws  nor  in  the  nature  of  the  duties  performed  to  indicate  why  the 
governor  was  designated  a  member  of  some  boards  and  not  of  others. 
In  regard  to  the  governor's  power  of  appointment  the  committee  found 
a  similar  lack  of  S3rstem.  They  found  that,  whereas  the  state  engineer 
IB  appointed  by  the  governor  alone,  the  five  division  engineers  serving 
under  him  cannot  be  appointed  by  the  governor  except  with  the  advice 
and  consent  of  the  senate.  The  committee  recommends  that  all  ad- 
ministrative officers  now  appointed  by  the  governor  with  the  advice 
and  consent  of  the  senate  should  be  appointed  by  the  governor  alone, 
who,  as  chief  executive,  is  responsible  for  results.  Further,  they 
recommend  that  all  subordinate  employees  now  appointed  by  the 
governor  alone  or  with  the  consent  of  the  senate  should  be  either 
under  civil  service  rules  and  regulations  or  appointed  by  the  respective 
administrative  officers. 

The  Virginia  Commission  on  Economy  and  Efficiency  consisted  of 
three  members  of  the  legislature  and  two  citizens,  appointed  under 
an  act  of  1916,  and  "charged  with  the  duty  of  making  a  careful  and 
detailed  study  of  the  organization  and  methods  of  the  state  and  local 
governments  and  with  reporting  to  the  next  general  assembly  in  what 
way  the  state  and  local  government  can  be  more  efficiently  and  eco- 
nomically administered."  The  report  of  the  commission,  issued  early 
in  1918,  consists  of  a  pamphlet  of  67  pages,  to  which  is  appended  three 
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charts  giving  a  graphic  representation  of  the  three  general  depart- 
ments of  the  state  government.  The  report  deals  in  the  main,  however, 
only  with  the  executive  department  and  points  out  the  familiar  defects 
of  state  administration  which  are  illustrated  in  the  experience  of  Vir- 
ginia— such  as  the  diffusion  of  authority  and  responsibiUty,  the  lack  of 
official  accountability  for  the  administration  of  the  state's  affairs,  the 
excessive  number  of  p)etty  elective  officers,  and  the  useless  multiplica- 
tion of  boards,  bureaus  and  other  agencies  without  any  attempt  to 
coordinate  fimctions,  make  readjustments,  or  establish  proper  executive 
control.  The  commission  recommends  that  the  power  of  appointment, 
control  and  removal  of  all  administrative  officers  should  be  vested,  as 
far  as  possible,  in  the  governor.  ''The  governor  should  be  the  busi- 
ness manager  of  the  state  in  fact  as  well  as  in  name.  He  should  be  held 
responsible  for  the  prop)er  management  of  all  departments  and  agencies, 
and  should  be  given  the  power  to  have  his  policies  carried  out  and  his 
orders  promptly  executed."  A  number  of  other  miscellaneous  sugges- 
tions are  made,  relating  to  the  supervision  of  accounts,  including  ex- 
pense accounts,  uniform  fiscal  year,  aboUtion  of  fees,  uniform  office 
hours,  leaves  of  absence,  collective  purchasing  of  supplies,  state  insur- 
ance, civil  service  regulations  and  the  reorganization  of  the  public 
school  system. 

Both  the  Colorado  and  the  Virginia  commissions  recommend  the 
introduction  of  scientific  budget  systems,  the  main  features  of  which 
are  similar.  The  report  of  the  Virginia  commission  contains  a 
completely  drafted  bill  designed  to  introduce  without  constitutional 
amendment  the  recommendations  of  the  commission  in  this  respect. 
The  bill  as  drafted  makes  the  governor  the  chief  budget  officer  of  the  state 
and  authorizes  him  to  employ  competent  assistants  in  the  preparation 
of  the  budget.  The  general  assembly  is  aUowed  to  increase  or  decrease 
items  in  the  budget  bill  as  it  sees  fit;  but  the  proposed  biU  prohibits 
either  house  from  considering  further  or  special  appropriations,  except 
in  the  case  of  emergency,  until  the  budget  bill  shall  have  been  finally 
acted  upon  by  both  houses,  and  requires  that  all  bills  introduced  in 
either  house  carrying  appropriations  be  itemized  in  accordance  with  the 
classifications  used  in  the  budget. 

The  Colorado  commission  also  recommends  the  plan  of  an  executive 
budget  and  undertakes  to  disarm  opposition  to  the  proposal  by  point- 
ing out  that,  while  the  legislature  should  control  the  purse  strings,  its 
handling  of  estimates,  of  expenditures  and  revenues  is  the  assumption 
of  an  inherently  executive  function.     ''The  purpose  of  the  executive  is 
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to  carry  on  the  government  within  the  limits  set  by  the  legislature.  By 
submitting  a  budget  to  the  legislature,  the  executive  asks  the  assent 
of  the  legislature  to  carry  on  the  government  according  to  the  plan 
which  he  has  therein  outlined.  There  is  nothings  therefore,  in  this 
procedure  which  can  be  construed  as  executive  encroachment  upon 
legislative  functions."  The  budget,  as  recommended  by  the  com- 
mission, would  be  compiled  under  the  direction  of  the  governor  and 
submitted  by  him  to  the  legislature.  In  order  that  the  governor  may 
be  the  better  able  to  carry  out  this  suggestion,  the  commission  suggests 
that  there  be  created  the  office  of  budget  and  efficiency  commissioner, 
with  the  necessary  expert  staff,  who  should  be  empowered  to  investi- 
gate the  activities  of  the  various  boards  and  institutions.  The  rec- 
ommendations as  submitted  by  the  commission  relating  to  finances 
contemplate  only  such  changes  as  may  be  made  by  statute  or  by  changes 
in  the  house  and  senate  rules.  It  is  suggested,  however,  that ''  there  are 
certain  other  changes  which  it  would  be  desirable  to  efifect,  but  which 
would  require  amendment  to  the  constitution,  such  as  the  right  of  the 
governor  and  heads  of  departments,  institutions,  etc.,  of  the  state  to 
appear  before  the  legislature  in  defense  or  explanation  of  requests  for 
funds;  provision  for  executive  control  by  the  governor  over  all  execu- 
tive departments,  boards,  commissions,  offices,  or  institutions;  that  the 
legislature  be  restricted  to  reducing  any  item  in  the  governor's  budget 
for  the  executive  branch  of  the  government  and  be  not  permitted  to 
raise  any  of  those  items;  that  budget  estimates  for  the  judiciary  may 
be  increased  by  the  legislature  but  not  reduced;  that  no  special  bill 
making  an  appropriation  shall  be  enacted  by  the  legislature  unless 
special  provision  is  made  to  raise  the  revenue  therefor;  provision  that  all 
appropriations  recommended  in  the  budget  be  authorized  and  included 
in  one  bill;  also  provisions  protecting  the  interests  of  the  state  in  the 
event  of  a  deadlock  between  the  governor  and  the  legislature  on  the 
budget  and  appropriation  bills." 

An  account  of  the  work  of  state  efficiency  and  economy  commissions 
has  recently  been  published  in  a  bulletin  of  the  New  York  Bureau  of 
Municipal  Research,  entitled  "The  State  Movement  for  Efficiency  and 
Economy,"  by  Raymond  Moley.*  A  report  on  '*  Economy  and  Effi- 
ciency Commissions  in  Other  States,"  by  A.  C.  Hanford,  had  been  pub- 
lished in  1915  in  the  Report  of  the  Efficiency  and  Economy  CommUtee  of 
Illinois  (pp.  975-998).    This  earlier  report  covered  the  work  of  such 

*  Bulletin  No.  90,  October,  1917. 
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bodies  in  only  six  states:  Massachusetts,  New  Jersey,  New  York,  Penn- 
sylvania, Minnesota  and  Iowa.  The  more  recent  monograph  by  Mr. 
Moley  gives  an  accoimt  of  the  work  of  fourteen  state  commissions,  in 
addition  to  that  of  the  state  board  of  public  affairs  of  Wisconsin  and 
the  former  department  of  efficiency  and  economy  of  New  York.  A 
statement  of  the  origin  and  personnel  of  each  commission  is  given,  fol- 
lowed by  chapters  dealing  successively  with  the  suggestions  of  the 
commissions  regarding  the  election  of  public  officers,  proposals  concern- 
ing general  administration,  the  budget,  and  the  administration  of  public 
service  fimctions,  ending  with  a  chapter  on  ''Results  and  Conclusions.'' 
This  monograph  will  be  a  welcome  aid  and  guide  to  those  who  wish  a 
bird's-eye  view  of  the  work  of  the  commissions  and  a  summary  in 
convenient  form  of  their  principal  recommendations. 

Another  monograph  largely  based  on  the  reports  of  state  efficiency 
and  economy  commissions  is  entitled  A  Survey  of  State  Executive  Or- 
ganization and  a  Plan  of  Reorganization  (1916),  by  C.  H.  Crennan,  a 
doctor's  thesis  submitted  at  the  University  of  Pennsylvania.  It  is 
divided  into  three  chapters  dealing  respectively  with  ''Present  Organi- 
zation of  the  State  Executive,"  "State  Executive  Organization  De- 
fective," and  "A  Plan  of  Executive  Reorganization."  The  last  chap- 
ter is  the  most  valuable.  The  author  not  only  outlines  the  proposals 
of  the  principal  efficiency  and  economy  commissions,  but  also  submits 
a  proposed  plan  of  reorganization,  based  on  the  analogy  of  the  national 
government  and  adapted  to  conditions  in  Pennsylvania. 

Operation  of  the  Maryland  Budget.  The  first  state  executive 
budget  system  in  the  United  States,  and  the  first  system  to  be  made  a 
part  of  a  state  constitution,  is  that  of  Maryland.  The  amendment 
providing  for  it  was  ratified  by  the  electors  of  the  state,  voting  two  to 
one  in  its  favor,  on  November  7,  1916.  Since  that  time  and  even  be- 
fore the  Maryland  system  began  to  operate  several  other  states  either 
adopted  the  plan  almost  in  its  entirety,  or  took  up  certain  features  of 
it  and  embodied  them  in  law.^  An  account  of  the  operation  of  the 
Maryland  system  is,  therefore,  of  more  than  local  interest. 

^  Utah  has  enacted  a  statute  (Ch.  15,  Laws  1917)  providing  for  a  budget  system 
modeled  directly  after  the  Maryland  amendment.  Two  other  states  have  adopted 
modified  forms  of  the  Maryland  plan — New  Mexico  (Ch.  81,  Laws  1917)  and  Dela- 
ware (Ch.  278,  Laws  1917)  adopting  the  S3rstem  for  one  legislative  session. 
West  Virginia  has  passed  an  act  (Ch.  15,  Laws  2d  ex.  sess.  1917)  proposing  an 
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Actual  work  in  preparing  the  first  Maryland  budget'  was  begun  in 
November,  1917.  The  estimate  forms  were  prepared  by  the  depart- 
ment of  legislative  reference  and  approved  by  Governor  Harrington. 
The  budget  classifications,  chosen  according  to  the  object  of  expendi- 
ture, were  of  a  simple  and  easily  understood  type.  They  were:  (1) 
salaries  and  wages,  (2)  expenses — ^maintenance  other  than  personal 
service,  (3)  purchase  of  land,  (4)  buildings,  (5)  equipment  and  (6) 
new  construction.  A  number  of  subdivisions,  such  as  rent,  fuel,  print- 
ing, food,  etc.,  were  enumerated  under  the  expense  classification  in 
order  to  give  some  uniformity  to  the  itemization  of  the  data  when 
submitted.  A  complete  set  of  the  estimate  forms  contained  four  sheets : 
sheet  No.  1  being  for  salaries  and  wages;  sheet  No.  2  for  expenses;  sheet 
No.  3  for  purchase  of  land,  buildings,  equipment  and  new  construction; 
and  sheet  No.  4  for  a  summary  of  the  preceding  sheets.  The  neces- 
sary instructions  for  making  up  the  estimates  were  printed  at  the  top 
of  each  sheet.  The  amounts  appropriated  and  expended  for  the  fiscal 
year  just  ended,  also  the  amounts  appropriated  for  the  current  fiscal 
year,  were  required  in  detail.  A  lack  of  uniform  methods  of  account- 
ing prevented  this  information  from  being  complete  in  many  instances. 
The  appropriations  requested  for  each  of  the  fiscal  years  of  the  next 
biennium  were  required  to  be  clearly  itemized.  A  few  of  the  spending 
agencies  at  first  hesitated  to  make  itemizations,  since  they  had  been 
so  long  accustomed  to  request  lumpnsimi  appropriations  from  the 
legislature.  E^ch  estimate  sheet  provided  space  for  the  governor's 
allowances  and  necessary  explanatory  remarks.  The  experience 
gained  in  preparing  the  budget  suggested  a  nimiber  of  changes  that 
will  improve  the  form  of  the  estimate  blanks. 

Estimates  were  required  to  be  filed  with  the  governor  by  December 
10.  But  many  of  the  spending  agencies  were  late  in  filing  their  re- 
quests, owing  to  the  novelty  of  the  system  and  to  the  insufficient  and 
inadequate  data  at  hand  for  preparing  their  estimates.    Many  of  the 

amendment  to  the  conBtitution  and  embo<l3ring  several  of  Maryland's  budget 
provisions.  Bills,  proposing  modifications  of  the  Maryland  system,  were  sub- 
mitted in  1917  to  the  legislatures  of  Colorado,  Massachusetts  and  Arisona.  Gov- 
ernor Keyes  of  New  Hampshire  in  his  inaugural  message  to  the  1917  legislature 
suggested  the  Maryland  system  for  consideration,  but  no  action  was  taken.  A 
law,  signed  by  Governor  Davis  on  February  19,  1918,  provides  an  executive  bud- 
get system  for  Virginia  very  similar  to  that  of  Maryland. 

*  For  the  provisions  of  the  Maryland  budget  amendment  see  Article  III^ 
Section  52  of  the  Constitution. 
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estimates  were  incorrect  when  submitted  and  had  to  be  returned  and 
made  up  a  second  time.  Had  the  forms  been  prepared  and  sent  out 
earlier,  the  estimates  might  easily  have  been  submitted  to  the  governor 
a  month  before  they  were,  since  the  fiscal  year  of  Maryland  ends  on 
September  30.  This  would  have  allowed  the  spending  agencies  a 
month's  time  after  the  close  of  the  fiscal  year  for  the  preparation  of  their 
estimates,  and  at  the  same  time  would  have  given  the  governor  more 
time,  which  proved  to  be  much  needed,  for  review  of  the  estimates  and 
preparation  of  the  budget. 

Early  in  December  Governor  Harrington  secured  the  services  of  a 
budget  specialist,  who,  with  the  assistance  of  the  executive  office  force, 
compiled  the  estimates  and  other  data  for  the  budget  and  drafted  the 
budget  bill,  embracing  the  governor's  recommendations  for  appro- 
priations. About  the  middle  of  December  the  Governor  began  to  hold 
public  hearings  upon  the  requests  for  appropriations  and  continued 
almost  daily  until  the  end  of  the  month,  in  which  time  he  heard  more 
than  eighty  of  the  state's  spending  agencies.  He  required  a  number 
of  the  agencies  to  appear  before  him;  to  others  he  granted  hearings 
upon  request. 

After  the  hearings  were  concluded  the  governor  set  to  work  to  review 
all  of  the  estimates  and  make  his  allowances  for  the  budget.  The  total 
of  the  requests  for  appropriations  far  exceeded  the  total  estimated  rev- 
enues as  calculated  by  the  state  comptroller,  so  the  governor's  big 
task  was  to  make  the  expenditures  of  the  first  state  budget  commen- 
surate with  the  anticipated  revenues  from  all  sources.  This  he  at 
length  accomplished  by  having  the  administrative  heads  of  the  larger 
departments  and  institutions  collaborate  with  him  on  several  occasions. 
Acting  upon  the  governor's  advice,  they  reduced  their  estimates  at 
those  points  where  they  judged  reductions  would  least  hamper  the 
normal  growth  of  their  work.  The  governor,  under  a  provision  of  the 
budget  amendment,  included  the  legislative,  judicial  and  educational 
estimates  in  the  budget  without  revision;  but  he  had,  nevertheless, 
been  consulted  as  to  their  probable  totals  while  they  were  in  preparation. 

Governor  Harrington  was  unable  to  deliver  his  budget  to  the  legisla- 
ture within  the  time  limit  fixed  in  the  budget  amendment  (twenty  days 
after  the  convening  of  the  legislature,  which  met  on  January  2),  owing 
to  delay  in  printing  the  budget  and  to  other  contingent  circumstances. 
The  legislature,  however,  agreed  to  extend  the  time  one  week,  and  on 
January  29  the  governor  transmitted  his  budget  and  budget  bill  in 
printed  form  to  the  presiding  officer  of  each  house.    At  the  same  time 
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each  member  of  the  legislature  was  supplied  with  a  copy  of  the  budget. 
The  budget  bill  was  immediately  introduced  by  both  the  president  of 
the  senate  and  the  speaker  of  the  house. 

The  general  form  of  the  budget  is  prescribed  in  the  amendment.  As 
actually  made  up,  the  first  24  pages  of  it  contain  revenue  and  expendi- 
ture statements.  The  actual  and  estimated  revenues  and  expenditures 
for  the  fiscal  years  of  1917  and  1918  are  shown  together  with  the  bal- 
ance at  the  end  of  each  fiscal  period.  A  balance  sheet  of  the  current 
assets  and  liabilities  of  the  state  is  given.  The  condition  of  the  state 
debt  and  sinking  funds  is  set  forth.  A  statement  of  the  estimated  rev- 
enues for  the  period  to  be  financed,  that  is,  the  fiscal  years  of  1919  and 
1920,  is  followed  by  a  general  summary  of  the  financial  requirements 
for  each  of  these  years,  showing  estimates  of  the  state's  financial  con- 
dition at  the  end  of  each  year.  Then  follows  a  statement  from  the 
governor  relative  to  a  possible  decrease  of  the  rate  of  the  direct  state 
tax.  On  pages  25  to  28  appears  a  general  summary  of  all  the  estimates 
for  appropriations.  A  complete  tabulation  of  the  estimates  with  the 
governor's  allowances  is  included  within  the  next  110  pages. 

Estimates  are  classified  by  organization  units,  and,  according  to  a 
provision  of  the  budget  amendment,  are  divided  into  two  parts:  ''gov- 
ernmental appropriations"  and  ''general  appropriations."  Included 
under  part  one,  governmental  appropriations,  are  the  legislative,  ex- 
ecutive and  judiciary  departments,  the  various  state  departments, 
boards  and  commissions,  the  pubUc  schools  and  the  pubUc  debt  of  the 
state.  Under  part  two,  general  appropriations,  are  grouped  the  re- 
maining estimates,  namely,  those  of  state  institutions,  state-aided  in- 
stitutions and  for  miscellaneous  purposes.  A  number  of  deficiency 
appropriations  for  the  current  fiscal  year,  to  become  available  on  June 
1,  1918,  are  listed  following  the  budget  for  the  biennium  of  1919-1920. 
Appended  to  the  budget  are  40  pages  of  supplementary  data  concern- 
ing state  and  state-aided  institutions  as  compiled  by  the  board  of  state 
aid  and  charities.  This  appendix  contains  certain  important  statistics 
relating  to  the  expenditures,  receipts,  per  capita  cost,  etc.,  of  more 
than  100  institutions  which  receive  state  aid,  ranging  from  $500  to 
$75,000,  aggregating  an  annual  expenditure  of  approximately  $850,000, 
or  nearly  one-fourth  of  the  general  funds  annually  available  in  the 
state  treasury. 

The  general  arrangement  of  the  organization  units  in  the  budget  bill 
follows  that  of  the  budget.  The  appropriations  to  the  various  organi- 
zation units  are  made  in  lump  sums  for  salaries  and  wages  and  for  ex- 
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pensesi  with  itemixed  schedules  following  each  sum  so  appropriated 
whenever  more  than  one  item  is  included.  These  schedules  ''represent 
the  initial  plan  of  distribution  and  apportionment  of  the  appropriations." 
Each  lumpHSum  appropriation  must  be  paid  out  in  accordance  with 
the  schedule  which  relates  to  it,. unless  and  until  such  schedule  is 
amended.  In  order  to  give  flexibility  to  the  expenditure  of  the  ap- 
propriations and  to  provide,  at  the  same  time,  for  executive  control  over 
the  spending  officers,  the  governor  is  empowered  to  authorize  transfers  be- 
tween items  within  any  schedule,  thus  amending  the  schedule.  He  may 
make  transfers  in  the  appropriations  of  the  executive  department,  and 
may  approve  or  disapprove  any  requests  for  transfers,  which  are  sub- 
mitted to  him  by  other  spending  agencies  relative  to  their  own  appro- 
priations. Whenever  a  schedule  is  amended  by  the  governor,  it  must 
be  transmitted  with  his  approval  to  the  comptroller,  who  thereafter  is 
required  to  pay  out  the  appropriation,  or  whatever  balance  may  remain, 
in  accordance  with  the  amended  schedule.  Finally,  it  is  provided  that 
all  transfers  and  changes  in  the  schedules,  made  or  approved  by  the 
governor,  must  be  reported  by  him  to  the  next  session  of  the  legislature.* 
While  the  budget  amendment  places  certain  definite  limitations  upon 
the  action  of  the  legislatiu'e  in  considering  the  budget,  it  prescribes  no 
very  definite  procedure.  It  will,  therefore,  be  of  interest  to  note  briefly 
the  procedure  that  was  followed  by  the  legislature  in  the  consideration 
and  passage  of  the  budget  bill.  The  bill,  as  has  been  stated,  was  in- 
troduced simultaneously  in  each  house  of  the  legislature  on  January 
29,  and  it  was  immediately  referred  to  the  finance  committee  of  the 
senate  and  to  the  ways  and  means  committee  of  the  house.  The  sen- 
ate finance  committee  seems  to  have  taken  the  lead  in  the  consideration 
of  the  bill.  Joint  sessions  of  the  two  committees  were  held,  and  the 
various  appropriations  were  critically  reviewed.  No  public  hearings 
were  held  by  either  committee  on  the  budget,  since  it  was  not  neces- 
sary, as  formerly,  for  the  spending  agencies  to  appear  before  the  com- 
mittees urging  their  requests  for  appropriations.  The  only  matter 
that  now  concerned  the  state  agencies  was  to  see  that  the  allowances 
made  to  them  by  the  governor  were  not  reduced  or  eliminated  by  the 
action  of  the  committees  or  the  legislature.  The  senate  finance  com- 
mittee, however,  found  occasion  to  call  before  it  a  few  of  the  depart- 
ment heads,  for  the  purpose  of  explaining  some  of  the  budget  allow- 
ances, and  also  in  one  or  two  instances  the  committee  desired  to  ascer- 
tain whether  or  not  certain  subordinates  gave  full  time  to  the  state  work. 

*  Section  3  of  the  Budget  Act,  Ch.  206,  Laws  1018. 
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The  governor  also  explained  to  the  finance  committee  certain  of  the 
appropriations.  It  appears  that  the  members  of  both  the  finance 
conmiittee  of  the  senate  and  tbe  ways  and  means  committee  of  the 
house  studied  the  budget  bill  rather  closely  and  found,  as  a  result,  very 
few  items  that  they  could  attack  or  criticise. 

On  March  20  the  governor  submitted  to  the  senate,  with  the  consent 
of  both  houses,  his  first  supplemental  budget,  which  under  the  provisions 
of  the  budget  amendment  became  a  part  of  the  budget  bill  as  amend- 
ments or  supplements  to  the  appropriations  and  items  contained  in  it.^ 
On  March  22  the  finance  committee  reported  the  budget  bill  and  sup- 
plement favorably  to  the  senate.  A  motion  to  defer  action  on  the 
bill  was  voted  down,  and  the  conmiittee's  favorable  report  was  adopted. 
Immediately  the  president  of  the  senate  submitted  a  second  supple- 
ment to  the  budget  by  the  governor,  who  asked  that  it  might  also  be 
made  a  part  of  the  budget  bill.*  Upon  a  motion  the  additional  supple- 
ment was  accepted.  The  budget  bill  was  then  read  a  second  time  and 
ordered  to  be  printed  for  a  third  reading.  It  passed  the  senate  without 
amendment  on  March  26,  and  was  sent  to  the  house  where  it  had  its 
first  reading  on  March  27.  It  was  reported  out  of  house  committee 
on  March  28  and  read  a  second  time. 

Among  the  several  amendments  that  were  proposed  at  this  time,  two 
were  adopted,  one  eliminating  the  salary  of  the  assistant  chairman  of  the 
roads  commission,  amounting  to  $2000  (the  governor  having  reduced 
it  from  $3000  by  his  first  supplemental  budget),  and  the  other  striking 
out  the  appropriation  for  a  director  of  farm  products  amounting  to 
$12,000.  The  elimination  of  the  latter  item  would  have  followed  as  a 
matter  of  course,  since  the  bill  creating  the  office  had  been  defeated  in 
the  legislature,  so  that  only  $2000  was  really  eliminated  from  the 
governor's  budget  for  each  of  the  two  years.  When  this  amount  is 
compared  with  the  total  budget  of  each  year,  aggregating  $3,750,000 
from  the  general  funds,  the  house,  although  the  majority  was  politi- 
cally opposed  to  the  governor,  may  nevertheless  be  regarded  as  ap- 
proving the  governor's  budget  practically  as  he  submitted  it.  The 
rules  of  the  house  were  suspended  and  the  bill  was  passed  on  the  same 
day  that  it  was  amended.  The  senate,  being  of  the  same  political  faith 
as  the  governor,  refused  to  accede  to  the  amendments  of  the  house  and 
a  conference  committee  was  appointed.  The  first  conference  com- 
mittee disagreed  and  another  was  appointed;  this  committee  made  its 

* 

^  Senate  Journal  of  Proceedinge,  pp.  720-733. 
•  Ibid.,  pp.  812-^13. 
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report  on  March  30,  when  the  senate  concurred  in  the  amendments  of 
the  house  and  finally  passed  the  budget  bill  as  thus  amended.  Since 
the  governor  had  the  assurance  that  the  budget  bill  would  be  passed 
within  three  legislative  dasrs  before  the  end  of  the  session  (April  1), 
he  did  not  issue  a  proclamation,  as  provided  for  in  the  budget  amend- 
ment extending  the  session. 

During  the  1916  session  of  the  legislature  between  35  and  40  bills, 
appropriating  money  out  of  the  state  treasury,  were  passed  and  be- 
came law.  The  legislature  of  1918,  acting  under  the  provisions  of  the 
budget  amendment,  passed  only  seven  bills  making  appropriations  out 
of  the  state  treasury,  two  of  which  were  duplicates  of  two  others  and 
were  for  that  reason  vetoed  by  the  governor.  Another  was  also 
vetoed,  and  still  another  was  reduced  by  half.  The  four  bills  approved 
by  the  governor  carried  appropriations  totaling  only  $19,000.  The 
seven  appropriation  bills  which  were  passed  appropriated  unexpended 
funds  now  in  the  treasury  and,  upon  the  ruling  of  the  attorney  general, 
were  not  in  conflict  with  the  budget  amendment,  which  requires  such 
bills  to  make  provision  for  their  own  revenue,  since  the  budget  bill 
which  was  passed  in  compliance  with  the  budget  amendment  does  not 
go  into  effect  until  October  1,  1918.  The  provisions  of  the  budget 
amendment  with  reference  to  supplementary  appropriation  bills  oper- 
ated as  an  effective  check  upon  the  passage  of  the  usual  large  num- 
ber of  special  appropriation  bills,  which  have  in  former  years  been 
one  of  the  main  causes  of  recurring  deficits  in  the  finances  of  the  state. 
There  was  not,  therefore,  a  single  supplemental  appropriation  bill 
passed  for  the  years  1918  and  1919  in  addition  to  the  budget  bill. 

As  yet,  nothing  can  be  said  of  the  execution  of  the  Maryland  budget, 
but  certain  conclusions  may  be  drawn  from  the  operation  of  the  first 
two  stages  in  the  budgetary  procedure,  namely,  the  formulation  of  the 
budget  by  the  governor,  and  the  ratification  of  it  by  the  legislature. 
The  strongest  indication  that  the  budget  was  well  prepared  by  the 
executive  may  be  seen  in  the  fact  that  the  members  of  the  lower  house 
of  the  legislature,  the  majority  of  whom  were  politically  hostile  to  the 
governor,  found  little  in  the  budget  bill  that  they  could  attack  and 
only  a  few  items  that  they  cared  to  amend.  It  was  evident  that  the 
various  state  departments  and  institutions  felt  that  their  requests  for 
appropriations  had  been  carefully  considered  by  the  governor,  and  that 
he  had  allowed  them  as  much  as  was  commensurate  with  the  probable 
revenues  of  the  state.  For  these  reasons  the  spending  agencies  gener- 
ally accepted  the  governor's  allowances  for  appropriations  and  as- 
sumed that  the  legislature  would  ratify  them  as  included  in  the  budget. 
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The  legislature  in  its  action  upon  the  budget  seems  to  have  been 
efifective  as  a  reviewing  and  criticizing  agent  of  the  governor's  pro- 
gram. Most  of  the  review  work,  however,  was  done  by  the  finance 
and  ways  and  means  committees.  The  intent  of  the  budget  amend- 
ment, it  appears,  was  that  more  consideration  should  be  given  to  the 
budget  upon  the  floors  of  the  legislature  than  it  received  this  3rear. 
There  is  room  for  much  improvement  in  the  legislative  procedure  for 
handling  the  budget.  While  it  is  true  that  every  member  of  the 
legislature  was  supplied  with  a  printed  copy  of  the  governor's  budget, 
and  knew  at  once  from  the  printed  journal  of  each  house  just  what 
supplements  the  governor  had  made,  still  it  is  not  probable  that  many 
of  the  members  scrutinized  the  budget  very  closely. 

The  governor's  budget  has  so  far  given  general  public  satisfaction 
and  no  desire  has  been  expressed  to  return  to  the  former  haphazard 
methods  of  making  appropriations.  Of  course,  it  must  be  borne  in 
mind  that  the  governor  was  not  so  free  in  making  his  budget  recom- 
mendations as  he  might  be  if  he  were  the  real  head  of  the  administrative 
branch  of  the  state  government.  He  was  also  hampered  in  gathering 
his  budget  data  by  a  system  of  public  accounting  that  is  not  at  all 
adapted  to  efficient  budget  making.  Adjustment  and  reform  along 
these  lines  will  tend  greatly  to  improve  the  system  and  to  make  it  a 
real  executive  budget.  In  addition  to  these  changes,  Maryland  needs 
to  adopt  methods  for  standardizing  the  positions  and  salaries  of  the 
state  employees,  and  also  to  install  a  central  purchasing  department 
for  state  agencies,  both  of  which,  however,  are  not  directly  a  part  of 
the  budgetary  procedure  but  are  designed  to  contribute  effectively  to 
the  successful  operation  of  the  budget  S3rstem. 

A.  E.  Buck.* 

Bureau  of  Municipal  Research,  New  York  City. 

Budget  Progress  in  New  Tork,  New  Jersey  and  Massachusetts. 

The  New  York  legislature  of  1916  passed  a  law  establishing  a  legisla- 
tive budget  system  for  the  state.^  In  the  same  year,  through  the  efforts 
of  Senator  Walter  E.  Edge  (now  governor),  the  legislature  of  New  Jersey 
enacted  a  law  providing  for  a  state  budget  S3rstem  of  the  executive  type.' 

*  Mr.  A.  E.  Buck  was  the  specialist  secured  by  Governor  Harrington  to  aid 
in  preparing  the  budget  and  the  budget  bill. 

1  Laws  of  1916,  ch.  130.  See  American  Political  Science  Review,  xi,  111-118 
(1017)  for  an  analysis  of  the  law. 

*  Laws  of  1916,  ch.  15.  See  American  Political  Science  Review,  xi,  113  (1917) 
for  an  analysis  of  the  law. 
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Two  budgets  have  smce  been  made  up  in  each  of  these  states  under  the 
operation  of  their  respective  laws.  In  1916  the  legislature  of  Massachu- 
setts created  a  supervisor  of  administration^  who  took  over  the  budget 
duties  of  the  commission  on  economy  and  efficiency  established  in  1912.* 
It  will  be  of  interest  to  record  briefly  the  progress  made  in  the  budget 
procedure  of  these  states  since  the  passage  of  these  laws. 

New  York,  Each  of  the  three  budget  agencies — the  governor,  the 
comptrolleri  and  the  joint  legislative  budget  committee — ^used  a  sepa- 
rate set  of  estimate  forms  in  collecting  the  data  for  the  1917  budget. 
The  preparation  of  so  many  f  orms,  twenty-one  in  all,  created  a  great 
deal  of  confusion  among  the  various  state  agencies,  and  besides  there 
was  little  uniformity  in  the  information  so  furnished.  Before  the 
budget  was  completed  the  need  for  a  uniform  set  of  estimates  was  evi- 
dent. When  it  came  time  to  make  up  the  1918  budget  the  three  bud- 
get agencies  worked  out  and  agreed  upon  a  standard  set  of  estimate 
forms.  Full  instructions  were  sent  out  with  these  forms,  and  as  a 
result  the  estimates  when  filed  were  much  more  satisfactory  in  their 
contents  than  they  had  been  the  previous  year.  However,  the  prac- 
tice was  continued  this  year  of  making  and  presenting  to  the  legisla- 
ture three  separate  compilations  of  the  estimates,  one  by  each  of  the 
budget  agencies.  The  main  purpose  of  each  of  these  compilations 
seems  to  be  to  tabulate  the  estimates,  and  even  this  is  done  more  or 
less  incompletely.  All  three  are  lacking  in  full  and  complete  informa- 
tion as  to  how  the  expenditure  program  is  to  be  financed.  Besides, 
there  is  the  added  and  useless  expense  of  thousands  of  dollars  to  the 
state  for  editing  and  publishing  three  compilations,  which  are  only 
transcripts,  more  or  less  complete,  of  the  same  data.  It  would  seem 
wise  to  combine  the  good  points,  both  in  form  and  arrangement,  of  the 
three  compilations  into  a  single  document,  which  would  contain  all  the 
information  submitted  upon  the  standard  estimate  forms,  and  at  the 
same  time  set  forth  a  complete  survey  of  the  state's  financial  resources 
together  with  the  condition  of  its  bonded  indebtedness. 

For  three  years  Governor  Whitman,  with  the  aid  of  a  special  budget 
staff,  has  prepared  a  tentative  appropriation  bill  and  submitted  it  to  the 
legislature  at  the  beginning  of  the  session.  In  the  first  of  these  acts, 
which  was  submitted  to  the  legslature  of  1916,  the  governor  proposed 
to  bring  all  appropriations  into  a  single  bill  and  to  make  the  appro- 
priations in  lump  sums  with  itemized  schedules  and  a  S3rstem  of  transfers 
under  executive  control.    The  legislative  conmiittees  in  preparing  their 

•  Laws  of  1916,  oh.  206;  also  Laws  of  1912,  oh.  719. 
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general  appropriation  bill  accepted  the  governor's  plan  to  the  extent 
of  adopting  the  high  itemization  of  appropriations,  but  without  sched- 
ules or  provisions  for  transfers.  The  joint  legislative  budget  committee 
has  followed  the  same  scheme  in  making  up  the  annual  appropriation 
bill  for  1917  and  that  for  1918.  The  governor  in  preparing  his  appro- 
priation bill  for  1917  abandoned  his  plan  of  the  previous  year 
based  upon  lump-sum  appropriations  with  itemized  schedules  and  the 
power  of  transfer,  and  adopted  the  legislative  system  of  segregated 
appropriations  without  transfers.  He  carried  this  to  the  extent  of 
requiring  all  appropriations  to  be  thoroughly  itemized.  The  legis- 
lature refused  to  itemize  its  appropriations  for  salaries  and  maintenance 
and  the  governor  vetoed  them,  but  they  were  immediately  passed  over 
his  veto.  The  effect,  however,  was  that  the  appropriations  for  legis- 
lative purposes  were  itemized  for  the  1918  budget.  As  a  result,  a  highly 
itemized  form  of  making  appropriations  has  been  developed. 

Two  years  of  experience  have  shown  that  this  extremely  segregated 
form  of  appropriation  bill  is  very  inelastic  and  does  not  operate  satis- 
factorily, especially  as  applied  to  the  institutions.  Already  Senator 
Sage,  chairman  of  the  senate  finance  committee,  has  expressed  himself 
in  favor  of  making  lumpnsum  appropriations  for  maintenance  and 
operation,  and  of  continuing  to  itemize  only  the  personal  service.  It  is 
observed  that  this  would  give  the  administrative  officers  of  the  insti- 
tutions and  departments  the  necessary  leeway  in  making  expenditures 
and  would  be  much  better  than  the  present  rigid  program.  The  same 
itemization  would  be  continued  in  the  estimates  and  the  allowances 
would  be  made  for  each  item  by  the  conunittee,  just  as  they  are  now, 
but  they  would  only  serve  as  a  guide  in  the  expenditure  of  the  lump- 
sum amounts  that  the  appropriation  bill  would  carry.  Each  spending 
agency  would  be  required  to  report  monthly  to  the  comptroller  its  ex- 
penditures under  each  lump  sum;  and  if  it  did  not  follow  the  itemiza- 
tion of  the  budget,  it  would  be  required  to  explain  the  changes, 
next  legislature. 

Acting  under  the  provisions  of  the  budget  laW|  the  legislature  has 
created  a  permanent  budget  staff  to  assist  the  joint  legislative  budget 
committee  in  its  consideration  of  the  proposals  and  requests  for  ap- 
propriations. This  staff,  during  the  two  years  that  it  has  been  in  exist- 
ence, has  gathered  a  mass  of  valuable  data  relative  to  the  services  and 
needs  of  the  several  spending  agencies  of  the  state. 

The  procedure  of  the  legislature  in  enacting  the  appropriations  leaves 
much  to  be  desired  in  the  way  of  effective  criticism.    It  is  true  that 
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the  budget  law  provides  for  a  procedure  by  which  the  general  appropria- 
tion bill  may  be  open  to  discussion  for  at  least  eight  legislative  days 
between  the  time  of  its  introduction  and  passage.  However,  such  dis- 
cussions are  becoming  more  and  more  a  matter  of  form,  and  are  usually 
participated  in  after  the  bill  has  reached  its  third  reading  and  just  pre- 
ceding its  final  passage.  The  minority  party,  despite  the  fact  that  there 
are  always  a  few  minority  members  on  the  joint  legislative  budget 
committee,  is  practically  without  influence  in  the  preparation  of  the 
budget  and  has  very  little  weight  when  it  comes  to  the  passage  of  the 
appropriations,  owing  to  its  inability  to  offer  telling  criticism.  Senator 
Wagner,  the  present  minority  leader,  proposed  in  1916  and  again  in 
1917  an  amendment  to  the  senate  rules  providing  for  the  appointment 
of  an  audit  committee  consisting  of  five  minority  senators.  The  func- 
tion of  this  committee  was  to  review  and  criticize  the  financial  measures 
of  the  majority,  and  also  to  examine  the  comptroller's  reports  in  order 
to  detect  waste  and  inefficiency  in  administration.  It  seems  advisable 
that  such  a  committee  should  be  created  to  give  the  members  of  the 
minority  first-hand  information  of  the  finances  of  the  state  and  to 
develop  intelligent  criticism. 

There  are  far  too  many  appropriation  bills  under  the  present  pro- 
cedure to  be  at  all  consistent  with  sound  budget  making.  The  budget, 
or  general  appropriation  bill,  as  made  up  by  the  joint  legislative  budget 
committee  and  passed  by  the  legislature,  does  not  by  any  means  com- 
prehend all  the  demands  made  upon  the  state  treasury  It  appears 
that  the  budgetary  procedure  amoimts  to  deciding  upon  and  enacting 
individual  measures,  one  by  one,  throughout  the  entire  legislative  ses- 
sion, without  the  formation  of  any  definite  plan,  except  as  one  exists 
in  a  tentative  form  in  the  mind  of  the  joint  legislative  budget  com- 
mittee. In  1917  there  were  89  separate  appropriation  acts;  in  1918 
there  were  90.  Each  of  these  bills  is  reported,  considered,  enacted  and 
signed  by  the  governor  separately.  The  result  is  to  complicate  the 
budget  procedure  and  to  confuse  both  the  legislature  and  the  public. 
An  additional  complication  is  introduced  by  the  fact  that  appropriations 
for  the  same  organization  unit  are  scattered  through  several  appro- 
priation acts  passed  at  different  times  during  the  legislative  session. 
A  definite  procedure  should  be  adopted  for  handling  all  special  appro- 
priation bills,  and  besides,  all  appropriations  for  any  given  organiza- 
tion unit  should  be  included  as  far  as  possible  in  one  appropriation  bill. 

Through  the  efforts  of  the  comptroller  a  uniform  system  of  ac- 
counting is  being  introduced  into  all  the  state  agencies.    Such  a  63n3- 
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tern  will  assist  very  materially  in  the  collection  of  the  estimate  data 
and  in  the  better  execution  of  the  budget  appropriations.  It  will  also 
enable  the  appropriations  to  be  intelligently  compared. 

A  concurrent  resolution  to  amend  the  state  constitution  in  relation  to 
debts  contracted  by  the  state  passed  the  1918  legislature.^  This  resolu- 
tion embodies  the  provisions  of  sections  2,  4,  5,  6  and  7  of  article  ix 
of  the  defeated  constitution  of  1915.  It  provides  for  a  serial  bond 
system  instead  of  bond  issues  secured  by  sinking  funds,  which  have 
proved  uncertain,  complicated  and  expensive.  It  also  prevents  long 
term  bonds  from  being  issued  to  pay  for  short-lived  improvements. 
At  present  the  contributions  to  the  sinking  funds  vary  in  amounts  and 
are  so  uncertain  that  there  is  a  surplus  of  about  S35,000,000  above 
the  amount  needed  for  amortization,  as  computed  upon  an  actuarial 
basis.  The  proposed  amendment  provides  for  automatic  and  correct 
annual  contributions  to  insure  a  normal  increase  in  these  fimds,  so  that 
each  will  be  sufficient  to  pay  the  debt  at  maturity,  and  also  for  exchang- 
ing the  sinking  fund  bonds  for  the  simpler  and  safer  serial  bonds.  In 
order  to  become  a  part  of  the  constitution  this  proposed  amendment 
must  be  passed  by  the  next  legislature  and  ratified  by  the  people. 

For  a  number  of  years  the  state  hospital  commission  of  New  York 
has  been  purchasing  supplies  for  the  insane  hospitals  under  its  con- 
trol. The  legislature  of  1918,  however,  acting  upon  the  reconunenda- 
tions  of  a  commission  appointed  in  1917  to  investigate  methods  of  pur- 
chasing, enacted  a  law  providing  for  the  establishment  of  a  central 
purchasing  department.'  Such  a  system  when  once  established  should 
operate  to  increase  the  economy  and  efficiency  of  the  budget  system. 
It  should  also  act  as  an  effective  means  of  controlling  the  supply  end 
of  the  budget.  The  experience  of  central  purchasing  in  other  states 
has  demonstrated  the  value  of  such  a  system  in  securing  a  better  qual- 
ity of  supplies  at  lower  prices  than  can  be  done  by  other  methods. 

A  law  passed  in  1917  provided  that  service  records  and  ratings  be 
kept  in  the  various  departments,  and  the  civil  service  conunission  is 
now  installing  such  a  syBtem.'  There  is,  however,  still  great  need  of 
classification  and  salary  standardization  of  the  civil  service.'    Such  a 

•  Print  No.  8.  1668,  proposing  to  amend  Motions  2,  4,  5,  11  and  12  of  artielt 
vii  of  the  constitution. 

•  Laws  of  1918.  ch.  400. 

•  Laws  of  1917,  eh.  653. 

'  Recommendations  were  made  for  civil  service  standardisation  in  the  report 
of  the  Horton  Civil  Service  Committee  (1916). 
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system  would  place  the  responsibility  of  making  salary  increases  in  the 
budget  largely  upon  the  shoulders  of  the  administration  and  would  not 
take  up  the  time  of  the  joint  legislative  budget  committee  and  the 
legislature.  Moreover,  it  would  allow  the  administrative  officers  of 
the  state  to  exercise  their  judgment  in  the  choice  of  their  subordinates, 
and  would  provide  a  means  whereby  efficient  service  could  be  re- 
warded on  the  basis  of  merit  rather  than  because  of  political  influence. 

New  Jersey.  The  estimate  blanks  employed  in  the  preparation  of  the 
first  budget  (1917),  while  modeled  directly  after  the  forms  suggested 
in  the  rules  appended  to  the  budget  law,  were  found  in  practice  to  be 
indefinite  and  confusing  in  their  classifications;  they  did  not  provide 
for  the  reporting  of  sufficient  information,  and  they  did  not  coordinate 
the  budget  data  with  the  work  of  the  central  purchasing  department. 
In  the  preparation  of  the  1918  budget  the  estimate  blanks  previously 
used  were  supplemented  by  other  forms  calling  for  a  detailed  estimate 
of  farm,  shop  and  industrial  activities,  a  complete  summary  of  requests 
for  appropriations  to  accompany  the  estimates  of  schools,  and  a  similar 
summary  to  accompany  the  estimates  of  institutions.  The  main  budget 
classifications  were  the  same  as  those  used  the  previous  year,  but 
somewhat  greater  detail  was  required.  The  institutions  were  required 
to  give  their  per  capita  cost  for  each  budget  classification. 

In  preparing  the  budgets  of  1917  and  of  1918  it  was  found  that  too 
little  time  was  allowed  for  the  careful  review  and  revision  of  the  esti- 
mates by  the  governor.  The  estimates  were  not  submitted  to  the 
governor  until  November  15  of  each  year,  owing  to  the  fact  that  the 
fiscal  year  of  the  state  ended  on  October  31.  The  space  of  two  weeks 
after  the  close  of  the  fiscal  year  was  too  brief  for  the  satisfactory  prepa- 
ration of  the  estimates  by  the  spending  agencies,  and  the  governor  had 
only  about  six  weeks  at  his  disposal  after  the  estimates  had  been  sub- 
mitted to  him  until  he  was  required  to  send  his  budget  to  the  legisla- 
ture. To  remedy  this  situation  a  law  was  passed  by  the  1918  legisla- 
ture, which  changed  the  beginning  of  the  fiscal  year  to  July  1  .^  Another 
law,  amending  the  budget  law,  made  October  15  the  time  for  the  sub- 
mission of  the  estimates  to  the  governor.'  This  change  has  the  advan- 
tage of  bringing  the  beginning  of  the  fiscal  year  about  four  months 
nearer  the  time  of  the  filing  of  the  estimates,  and  likewise  the  passage 
of  the  budget  correspondingly  nearer. 

•  Laws  of  1918,  ch.  144. 

•  Laws  of  1918,  ch.  221. 
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The  budget  law  provides  that  the  governor  may  appoint  two  special 
assistants  to  help  him  in  the  review  of  the  estimates  and  the  prepara- 
tion of  the  budget.  In  the  preparation  of  the  first  budget  Governor 
Fielder  designated  one  special  assistant,  whose  duties  were  mainly 
clerical.  He  also  consulted  with  the  state  treasurer  and  the  state 
comptroller  in  the  review  of  the  estimates.  Governor  Edge,  however, 
in  the  preparation  of  the  1918  budget,  employed  two  budget  assistants, 
one  of  whom  visited  all  the  state  institutions  and  investigated  the 
necessity  of  the  requests  for  appropriations.  He  was  likewise  assisted 
by  the  state  comptroller  and  the  state  treasurer,  who  with  himself  con- 
stitute the  state  house  commission.  He  also  invited  the  joint  appro- 
priation committee  of  the  legislature,  the  members  of  which  had  been 
designated  in  advance  of  the  session,  to  sit  with  him  at  the  public 
hearings  on  the  requests,  and  thus  obviated  the  necessity  of  the  ap- 
propriation committee  duplicating  the  hearings,  as  had  been  done  the 
year  before. 

Considerable  improvement  has  been  made  in  the  form  and  contents 
of  the  1918  budget  over  the  previous  one.  The  arrangement  of  this 
budget  is  much  better  and  the  information  that  it  contains  more  com- 
plete. An  account  is  set  up  for  each  organization  unit  and  the  various 
amounts  to  be  appropriated  under  this  account  are  designated  as  items. 
The  items  within  an  organization  unit  are  grouped  under  the  heads  of 
the  budget  classification,  that  is,  salaries  and  wages,  maintenance, 
repairs  and  replacements,  new  buildings  and  miscellaneous.  Totals 
and  subtotals  are  given  and  the  explanations  of  the  requests  are  printed. 
The  number  of  employees,  students,  inmates,  etc.,  are  shown.  How- 
ever, the  information  given  in  the  budget  still  lacks  considerable  of  the 
necessary  detail  to  enable  the  members  of  the  legislature  judiciously 
to  consider  the  various  needs  of  the  several  spending  agencies. 

For  constitutional  reasons  the  budget  law  contains  no  provisions 
governing  the  legislative  procedure  upon  the  governor's  proposals.  It 
has  been  the  practice  of  the  joint  appropriation  conmiittee,  after  having 
received  the  governor's  budget,  to  do  whatever  investigating  it  deemed 
necessary  and  then  proceed  to  draft  the  appropriation  bill^  disregard- 
ing, if  it  chose  to  do  so,  the  governor's  recommendations.  In  fact, 
the  governor's  proposals  have  had  very  little  influence  over  the  amount 
of  the  final  appropriations,  especially  when  he  was  a  member  of  a  dif- 
ferent political  party  from  that  of  the  majority  of  the  legislature.  The 
legislature  has  followed  practically  the  same  procedure  since  the  adop- 
tion of  the  budget  system  as  it  did  before  in  making  appropriations. 
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In  1917  the  joint  appropriation  committee  did  not  present  the  appro- 
priation bill  to  the  legislature  until  the  final  day  of  the  session,  when  the 
bill  was  passed  with  little  opportimity  for  examination  or  discussion. 
The  procedure,  however,  was  improved  somewhat  in  1918  by  the  fact 
that  the  joint  committee  sulnnitted  the  appropriation  bill  to  the 
legislature  three  or  four  da3rs  before  final  adjournment. 

A  striking  improvement  has  been  made  in  the  general  form  of  the 
appropriation  act.  In  the  1917  appropriation  bill  the  amounts  appro- 
priated for  each  item  were  spelled  out  in  full,  classification  was  want- 
ing, and  there  were  no  totals.  It  was,  therefore,  difficult  for  the  legis- 
lators, or  anyone  else,  to  ascertain  the  total  appropriated  to  any  organi- 
zation unit.  The  1918  appix>priations  have  been  set  up  in  items  of 
sufficient  detail  to  reflect  the  budget,  and  the  amounts  appropriated 
have  been  given  in  figures,  extended  to  a  column,  and  totaled  for  each 
organization  unit.  A  compromise  has  also  been  effected  to  some  extent 
between  the  highly  itemized  form  of  making  appropriations  and  the 
lumpHsum  form.  In  practice  the  former  method  has  proved  too  rigid 
to  permit  the  proper  exercise  of  administrative  ability,  and  the  latter 
form  has  been  regarded  as  giving  an  opportunity  for  graft.  The  ap- 
propriations to  a  number  of  the  state  institutions  have  been  made  in 
lump-sum  amounts  with  supporting  schedules  to  control  the  expendi- 
ture of  the  funds.  By  sections  6  and  7  of  the  appropriation  act  the 
comptroller  has  been  given  the  power  to  interpret  the  intention  of  the 
purpose  of  all  appropriations.^^  This  is  designed  to  give  greater 
flexibility  to  the  expenditure  of  the  state's  money.  The  budget  law 
has  also  been  amended  to  permit  greater  freedom  of  transfer  by  per- 
mission of  the  state  house  commission  between  items  of  appropriations 
granted  to  an  organzation  unit."  All  the  appropriations  for  the  fiscal 
year  1918-19,  with  two  or  three  minor  exceptions,  have  been  included 
in  the  general  appropriation  act,  so  that  practically  all  special  appro- 
priation acts  are  eliminated. 

Formerly,  a  large  supplemental,  or  deficiency,  appropriation  bill  was 
passed  each  year;  but  since  the  budget  law  forbids  the  passage  of  such 
bills,  the  legislature  of  1917  placed  in  the  hands  of  the  state  house  com- 
mission the  sum  of  half  a  million  dollars  to  take  care  of  all  emergencies 
that  might  arise  throughout  the  year.  This  policy,  it  is  claimed,  has 
worked  well,  and  is  to  be  continued. 

New  Jersey  has  several  laws  recently  enacted,  the  operation  of  which 

'•Lawsof  1018,  oh.  221. 
>'  Laws  of  1918,  oh.  290. 
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tend  to  develop  and  strengthen  the  financial  system  of  the  state.  A 
central  purchasing  department,  ci^ted  in  1916,  has  operated  success- 
fully in  conjunction  with  the  budget  system  to  secure  greater  economy 
in  the  expenditure  of  the  public  funds.  All  supplies  of  the  various 
state  departments  and  institutions  are  pim^hased  through  this  central 
agency.^'  Several  laws  were  passed  in  1917  providing  a  uniform 
budget  procedure  for  mimicipalities  and  counties  of  the  state,  and 
establishing  a  scientific  policy  for  their  financing  in  anticipation  of 
the  receipt  of  the  tax  revenues.^  The  legislature  of  1918  passed  a 
law  vesting  the  regulation  and  control  of  all  the  state  charitable  and  cor- 
rectional institutions  in  a  state  board  of  charities  and  corrections.  This 
board  has  control  of  all  appropriations  made  to  these  institutions  and  is 
the  only  agency  that  can  submit  to  the  governor  their  estimates,  which 
may  be  reviewed  and  modified  by  the  board  before  submission.^^  An- 
other law  provides  for  the  classification  and  salary  standardisation  of  the 
civil  service  of  the  state  and  the  establishment  of  a  bureau  of  personal 
service  standards  and  records.^*  A  third  law  empowers  the  civil 
service  commission  to  apply  classification  and  standardisation  to  the 
positions  and  employments  in  the  civil  service  of  the  several  counties 
and  municipalities.^* 

MassachuaeUa.  In  1916  the  economy  and  efficiency  commission, 
established  in  1912,  and  charged  with  the  duties  of  examining  the  esti- 
mates and  making  financial  investigations,  was  abolished  and  the  office 
of  supervisor  of  administration  was  created  with  practically  the  same 
budget  duties  as  those  of  the  commission.  He  is  appointed  by  the 
governor  and  confirmed  by  the  council  for  a  term  of  three  years,  and  is 
given  authority  to  appoint  a  staff  of  assistants. 

Under  a  joint  order  of  May  23,  1917,  a  joint  special  committee  on 
finance  and  budget  procedure  was  appointed,  consisting  of  three  sena- 
tors and  six  representatives.  This  conunittee  was  directed  to  "concern 
itself  especially  with  a  study  of  budget  procedure"  and  to  "report  a 
preliminary  budget  or  financial  scheme  for  the  fiscal  year  commencing 
December  1,  1917." 

The  committee  was  formally  organized  on  June  12  and  sat  during 

"  Laws  of  1916,  ch.  58. 

»  Laws  of  1917,  ch.  192,  153,  154,  155,  156  and  212. 

>«  Laws  of  1918,  ch.  147. 

>•  Laws  of  1918,  ch.  24. 

>•  Laws  of  1918,  ch.  54. 
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the  remainder  of  1917.  It  was  divided  into  three  subcommittees  in 
order  to  cover  the  field  of  investigation  for  which  the  committee  was 
created.  The  work  of  the  committee  was  grouped  imder  three  main 
heads,  namely:  budget  and  other  financial  matters;  motor  vehicle  fees 
and  fines;  and  the  consoUdation  of  commissions.  Each  of  these  divi- 
sions was  assigned  to  a  subcommittee  for  investigation.  Mr.  L.  H. 
GuUck,  of  the  Training  School  of  the  New  York  Bureau  of  Municipal 
Research,  served  as  secretary  to  the  committee. 

Estimates  were  received  by  the  committee,  numerous  hearings 
were  held,  and  the  subcommittee  on  the  budget  visited  practically  all 
the  institutions  of  the  state  to  study  at  first  hand  their  various  needs. 

A  preliminary  budget  plan  for  financing  the  state  for  the  fiscal 
year  1918,  together  with  an  appropriation  act  was  drawn  up  by  this 
committee  and  submitted  to  the  legislature  in  January,  1918.^^  Special 
emphasis  was  laid  upon  the  requests  of  institutions  for  capital  outlay. 

In  its  report  on  state  finances  and  the  budget^^  the  committee  dis- 
cussed at  length  the  defects  of  the  present  system  of  state  financing, 
and  recommended  the  adoption  of  a  budget  system  in  which  ''the 
governor  must  be  connected  with  the  preparation  of  the  budget." 

An  act  was  passed  by  the  1918  legislature^^  requiring  the  super- 
visor of  administration  "to  prepare  a  budget  for  the  governor,  setting 
forth  such  recommendations  as  the  governor  shall  determine  upon." 
The  contents  and  general  arrangement  of  the  budget  are  prescribed. 
It  must  be  submitted  to  the  legislature  not  later  than  the  second 
Wednesday  of  each  January.  All  appropriations  based  upon  the 
budget  are  required  to  be  incorporated  in  a  single  bill.  No  legisla- 
tive procedure  for  considering  the  budget  is  prescribed  in  the  act. 

The  constitutional  convention  of  Massachusetts,  which  met  during 
1917,  received  five  resolutions  relating  to  the  budget,  all  designed  to  in- 
crease the  authority  of  the  governor,  and  four  providing  for  an  execu- 
tive budget,  one  of  which  was  a  copy  of  the  Maryland  amendment  and 
another  a  modified  form  of  it.  This  convention  took  a  recess  during 
the  session  of  the  legislature;  and  is  again  meeting  to  consider,  among 
other  things,  the  adoption  of  a  budget  system. 

A.  E.  Buck. 

Bureau  of  Municipal  Research,  New  York  City, 

*'  House  doc,  no.  17. 
*•  House  doc,  no.  1185. 
»•  Laws  of  1918,  ch.  244. 
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The  Life  of  the  Rt.  Hon.  Sir  Charles  W.  Dilke.  Begun  by 
Stephen  Gwynn,  M.P.  Completed  and  edited  by  Gertrude 
M.  Tuck  well,  Literary  Executrix  of  Sir  Charles  W.  Dilke. 
Two  volumes.  (New  York :  The  Macmillan  Company.  1917. 
Pp.  xix,  557;  vii,  614.) 

Within  a  year  after  Sir  Charles  Dilke  left  Trinity  Hall,  Cambridge, 
and  at  the  time  when — in  1866 — he  was  making  a  tour  of  the  English- 
speaking  world,  he  confided  to  his  brother,  Ashton  Dilke,  that  he  had 
educated  himself  and  was  still  educating  himself,  so  that  he  could  be 
most  useful  as  a  statesman  and  as  a  writer.  ''My  aim  in  life,"  he 
added,  '4s  to  be  of  the  greatest  use  I  can  to  the  world  at  large,  not  be- 
cause that  is  my  duty,  but  because  that  is  the  course  which  will  make 
my  Ufe  happiest." 

Dilke  was  not  born  into  the  English  governing  class.  His  grand- 
father was  owner  of  the  Athenaeum  and  was  associated  in  a  managerial 
capacity  with  the  Daily  News  in  its  early  years.  It  was  Charles  Dilke's 
father  on  whom  the  baronetcy  was  conferred  for  his  part  in  organizing 
the  international  exhibition  of  1851  in  London.  But  the  grandfather 
was  a  pubUcist;  and  it  was  his  grandfather  who  was  chiefly  responsible 
for  Sir  Charles  Dilke's  education  and  for  the  bent  towards  poUtics  that 
was  characteristic  of  Dilke  even  before  he  wrote  from  Denver,  Colorado, 
the  letter  in  which  he  informed  his  brother  that  he  had  begun  his  appren- 
ticeship to  statesmanship.  Two  years  later  Dilke  was  elected  for 
Chelsea  as  a  Radical;  and  except  for  an  interval  from  1886  to  1892  he 
was  of  the  house  of  commons  from  1868  to  his  death  in  1910. 

Mr.  Stephen  Gwynn  and  Miss  Gertrude  Tuckwell's  well-written, 
well-ordered,  and  exceptionally  informing  biography,  tells  with  an  in- 
terest that  is  continuous  how  Dilke,  in  seasons  that  were  prosperous, 
and  in  seasons  that  were  adverse,  worked  to  reaUze  the  aim  that  ia 
1866  he  had  set  before  himself  as  his  guiding  principle  in  life.    Dilks^l 
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prosperous  season  (1868-1885)  brought  him  advancement  to  an  amas- 
ing  d^;ree.  By  temperament,  inteUectual  equipment  and  interest  he 
was  singularly  well-adapted  for  both  parliamentary  and  official  life; 
and  his  advancement  in  the  years  from  1868  to  1885  is  an  indication 
of  the  extent  to  which  politics  at  Westminster  in  the  two  decades  that 
came  after  the  second  reform  act  became  less  and  less  a  field  reserved 
for  the  territorial  governing  class  and  its  prot£g£s.  Dilke  had  no 
connection,  direct  or  indirect,  with  the  governing  class.  A  man  of 
his  independence  and  outspokenness  could  never  have  sat  for  a  nomi- 
nation borough;  although  some  nomination  boroughs  survived  both  the 
reform  act  of  1832  and  that  of  1867.  Dilke  would  have  been  ill  at  ease 
as  the  representative  of  such  a  borough  or  as  the  prot^gd  of  any  highly- 
placed  member  of  the  governing  class.  He  went  into  Parliament  as 
the  representative  of  a  large  London  borough,  in  which,  in  the  years 
from  1867  to  1884,  the  radical  element  was  predominant. 

From  his  entrance  into  the  house  of  commons  he  took  politics  seri- 
ously. It  was  his  only  business  in  life.  He  was  assiduous  in  his  work  at 
Westminster;  always  kept  in  closest  touch  with  his  constituency;  and 
the  remarkable  progress  he  made  from  1868  to  1885  in  the  house  and 
in  the  constituencies  was  due  partly  to  his  equipment,  partly  to  his  in- 
tense interest  in  politics,  and  to  a  considerable  degree  to  the  industry 
and  thoroughness  that  were  characteristic  of  his  long  political  life. 
His  prominence  and  service  in  the  house  of  commons  as  an  unofficial 
member,  and  his  acceptability  in  the  constituencies  as  an  exponent  of 
advanced  Liberalism,  had  by  1879  secured  for  him  so  well-established  a 
place  in  the  Liberal  party,  that  in  that  year  Beaconsfield,  always  alert 
to  note  the  development  of  new  ability  in  the  political  world,  predicted 
that  Dilke  would  be  Gladstone's  successor.  Gladstone  himself  arrived 
at  the  same  conclusion  in  1882,  after  Dilke  had  served  two  years  in  the 
first  office  to  which  he  was  appointed — that  of  imder-secretary  for 
foreign  affairs  in  the  Liberal  administration  of  1880-85. 

Promotion  came  quickly  to  Dilke.  He  was  of  the  cabinet  as  presi- 
dent of  the  local  government  board  by  the  end  of  1882;  and  the  premier- 
ship was  well  in  sight  when,  to  the  astonishment  and  dismay  of  the 
political  world  of  England,  he  was  cited  as  co-respondent  in  the  Craw- 
ford case  that  came  before  the  divorce  court  in  London  in  1885.  Dilke 
was  dismissed  from  the  suit.  His  biographers  are  convinced  that  the 
allegations  against  him  were  unfounded.  But  their  history  of  the  case 
is  not  convincing.  It  is  the  least  satisfactory  chapter  in  a  biography 
that  for  many  years  to  come  must  rank  high  in  the  political  Uterature 


BOOK  RSVISW8  533 

of  England,  that  must  be  read  by  every  student  who  would  familiarize 
himself  with  the  constitutional,  parliamentary,  party  and  social  history 
of  England  of  the  period  between  the  reform  act  of  1867  and  the  Teu- 
tonic onslaught  on  civilization  that  began  in  1914. 

Fortunately  it  is  not  necessary  to  arrive  at  any  opinion  on  the  Craw- 
ford case  as  it  is  presented  in  these  pages  in  order  to  appreciate  Dilke's 
political  work,  either  before  or  after  his  disappearance  from  the  house 
of  commons  from  1885  to  1892.  What  is  clear  from  the  biography  is 
that  after  his  return  to  the  house  of  commons  for  the  Forest  of  Dean 
in  1892  the  possibility  of  the  premiership  or  even  of  a  place  in  the 
Liberal  ministries  of  1892-95  and  1906-10  was  gone;  that  he  did  not 
regain  the  position  he  had  held  as  an  unofficial  member  before  1880; 
and  that  despite  adverse  conditions,  he  accomplished  much  in  and 
out  of  Parliament  in  the  years  from  1892  to  1910  as  a  result  of  his  keen 
interest  in  industrial  and  social  questions,  such  as  old  age  pensions, 
dangerous  trades  and  sweated  industries,  and  of  his  continuous  asso- 
ciation in  its  legislative  aims  with  the  Labor  party  that  established 
itself  in  the  house  of  commons  at  the  general  election  of  1906. 

Labor  politics  had  an  attraction  for  Dilke  during  his  first  term  in 
Parliament.  George  Odgers,  one  of  the  earUest  of  Labor  candidates, 
assisted  him  in  his  electoral  campaign  in  Chelsea  in  1868;  and  in  1869 
Dilke,  Fawcett  and  Lord  Eklmond  Fitzmaurice  supported  Odgers,  when 
as  a  Labor  candidate  he  contested  the  borough  of  Southwark  in  opposi- 
tion to  a  Liberal  and  a  Conservative  candidate.  To  social  politics,  and 
in  particular  to  the  movement  for  better  housing  of  the  wage-earning 
classes,  Dilke  had  given  much  attention  when  he  was  at  the  local  gov- 
ernment board  in  1882-1885;  and  when  he  resumed  his  political  activi- 
ties in  the  constituencies  and  in  the  house  of  commons,  so  far  as  domestic 
politics  were  concerned,  it  was  to  labor  and  industry  that  he  devoted 
most  of  his  attention. 

It  is  not  possible  to  estimate  what  English  political  life  lost  by  the 
catastrophe  of  1885.  But  it  is  certain  that  industrial  legislation  was 
beneficently  accelerated — that  some  industrial  reforms,  hitherto  re- 
garded as  impossible,  were  achieved — through  Dilke's  later  career  in  the 
house  of  commons,  and  by  the  organization  work  of  which  his  home  in 
Sloane  Street,  Chelsea,  was  for  many  years  the  center.  One  word 
more.  The  Dilke  biography  covers  much  more  ground,  opens  up 
avenues  of  English  political,  industrial  and  social  conditions  more 
than  is  usual  in  biographies  of  men  who  reached  cabinet  rank.    Dilke's 
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political  interests  after  1886  account  for  this,  and  put  his  life  outside 
the  conventional  run  of  much  English  political  biography. 

Edward  Porritt. 
Harifordy  Conn. 

D&mocratie  et  Politique  itrangkre.  By  JosEPH-BARTH^LEBfY, 
Professeur  Agr6g6  k  la  Faculty  de  Droit  de  Paris,  Professeur  k 
rficole  Libre  des  Sciences  Politiques.  (Paris:  Librairie  F61ix 
Alcan.     1917.    Pp.  531.) 

This  is  one  of  the  most  scholarly  and  comprehensive  treatises  in  the 
vast  output  of  Uterature  which  the  present  war  may  be  said  to  have 
provoked.  There  had  already  appeared  in  England  and  America  a 
considerable  literatiu-e  dealing  with  the  subject  of  secret  diplomacy  to 
which  many  persons  are  disposed  to  attribute  responsibility  for  wars  in 
general  and  the  present  war  in  particular,  but  most  of  it  was  unscien- 
tific and  polemic  in  character.  In  the  present  work,  however,  we  have 
the  first  elaborate,  scientific  treatment  of  the  subject  by  a  distinguished 
scholar  whose  familiarity  with  the  history  of  European  foreign  policy 
reveals  itself  throughout  his  treatise. 

M.  Barth^lemy  divides  his  work  into  three  parts:  the  first,  entitled 
"democracy  and  diplomacy''  in  which  he  discusses  the  question  as  to 
whether  a  democratic  form  of  government  is  as  well  fitted  as  mon- 
archy for  conducting  diplomacy  and  examines  into  the  proper  organi- 
zation of  a  democracy  for  efficient  diplomacy;  the  second,  entitled  "de- 
mocracy and  war"  in  which  he  considers  the  capacity  of  a  democracy 
for  prosecuting  war,  its  proper  organization  for  the  efficient  carrying  on 
of  war,  the  r61e  of  the  legislature,  the  executive,  etc.,  in  time  of  war; 
and  the  third,  entitled  ''the  democracy  of  nations"  in  which  he  consid- 
ers the  relations  between  the  internal  and  international  policy  of 
country,  the  liberty  and  solidarity  of  nations,  etc. 

There  is,  as  the  author  points  out,  a  more  or  less  widespread  belief 
that  a  democratically  organized  government,  controlled  by  pubhc 
opinion,  whose  processes  must  be  open  and  subject  to  the  Ught  of  pub- 
licity, and  which  does  not  look  with  favor  upon  a  permanent  profession- 
ally trained  diplomatic  service,  is  at  a  disadvantage  as  compared  with 
monarchy  in  the  conduct  of  diplomatic  intercourse.  Monarchy  has  the 
advantage  of  a  permanent,  highly  trained  diplomatic  personnel;  it  is 
less  controlled  by  an  uninstructed  public  opinion;  the  influence  of  a 
highly  respected  and  long  experienced  hereditary  executive  is  often  a 


BOOK  REVIEWS  535 

source  of  stren^h,  and  it  may  have  the  advantage  of  family  alliances 
with  other  states.  Thus  Germany  has  derived  an  advantage  in  her 
Balkan  relations  from  having  German  princes  on  the  thrones  of  various 
Balkan  states.  M.  Barth^lemy  admits  that  these  circumstances  may 
be  an  advantage,  but  at  the  same  time  they  may  be  a  source  of  danger, 
and  he  points  out  that  the  German  Emperor's  family  connections  with 
the  Balkan  powers  were  not  sufficient  to  prevent  the  outbreak  of  the 
present  war.  He  points  out  also,  what  is  well-known,  that  the  char- 
acter and  ability  of  the  diplomatic  representatives  of  democratic  gov- 
ernments are  often  in  no  manner  inferior  to  that  of  the  representatives 
of  monarchical  governments,  as  the  diplomatic  history  of  France  and 
the  United  States  clearly  shows.  The  diplomacy  of  France  under  the 
third  republic,  he  adds,  has  been  quite  equal  to  that  under  the  monarchy. 
The  facts,  he  says,  demonstrate  that  the  faults  of  republican  diplomacy 
have  been  neither  more  frequent  nor  serious  than  those  of  monarchical 
diplomacy,  and  the  marked  diplomatic  success  of  republican  presidents 
like  Camot  and  Faure  in  France  and  Wilson  in  the  United  States  is 
evidence  enough  that  the  head  of  a  repubUc  may  exert  as  decisive  an 
influence  upon  international  policy  as  kings  or  emperors. 

Regarding  the  now  much  discussed  subject  of  secret  diplomacy 
M.  Barth^lemy  very  properly  distinguishes  between  secret  negotiations 
and  secret  treaties.  The  conduct  of  negotiations  is  very  much  like  a 
game  at  cards  and  as  it  would  be  folly  for  the  players  to  exhibit  their 
cards  to  their  opponents  so  it  would  be  absurd  to  require  negotiators 
to  conduct  their  negotiations  openly.  Secrecy  of  negotiations,  as  he 
points  out,  is  often  necessary  to  insure  peace;  moreover,  the  public 
may  not  be  well  informed  regarding  the  questions  at  issue  and  it  might 
be  fatal  to  make  the  negotiations  dependent  upon  the  approved  of 
public  opinion.  In  all  democratic  states  the  results  of  the  negotiations 
generally  require  the  approval  of  one  or  both  chambers  of  the  legisla- 
ture, and  this  check  is  sufficiedt  to  protect  the  country  against  possible 
dangers  of  secret  negotiations. 

The  conclusion  of  secret  treaties,  however,  is  a  different  matter. 
Against  such  diplomacy  there  have  recently  been  many  protests  in 
England,  France  and  Germany;  and  in  England  there  has  been  organ- 
ized the  Union  for  Democratic  Control  as  a  protest  against  the  policy 
of  secret  diplomacy.  In  France  the  General  Confederation  of  Labor 
in  1915  announced  its  intention  of  calling  after  the  close  of  the  war  a 
congress  of  representatives  of  labor  organizations  of  the  different  nations 
to  establish  a  durable  peace  on  certain  bases,  the  first  of  which  was 


536  THE  AMERICAN  POLITICAL  SCIENCE  REVIEW 

"the  suppression  of  the  r6giine  of  secret  treaties."  M.  Barth^lemy 
reviews  the  European  practice  and  calls  attention  to  the  fact  that  Europe 
is  covered  by  a  network  of  secret  treaties,  conventions  and  understand- 
ings, that  is,  agreements  which  have  never  been  submitted  to  the  legis- 
lature or  made  public.  He  does  not,  however,  share  the  view  that  such 
treaties  are  necessarily  dangerous  or  in  contradiction  with  the  principles 
of  democracy  rightly  imderstood.  France,  as  he  points  out,  owes  her 
alliance  with  Russia  and  her  imderstandings  with  England  and  Spain 
to  secret  agreements.  Nevertheless,  while  he  admits  that  secret 
treaties  may  be  desirable  and  even  necessary,  the  power  of  the  govern- 
ment to  bind  the  nation  by  such  agreements  should  be  subjected  to 
certain  restrictions. 

His  final  conclusion  regarding  the  whole  matter  is  that  it  "is  not 
necessary  in  the  interest  of  democracy,  to  democratize  diplomacy,  as 
some  imprudent  demagogues  demand;  it  is  the  government,  the  ex- 
ecutive power  which  is  and  which  must  remain  the  first  organ,  the 
first  representative  of  democracy  in  its  external  policy." 

James  W.  Garner. 

University  of  lUinais. 

The  Law  and  the  State.  By  L£on  Duguit.  Translated  by 
Frederick  J.  de  Sloovfere.  Harvard  Law  Review,  November, 
1917.  (Cambridge,  Mass.:  Harvard  University  Press.  1917. 
Pp.  185.) 

During  the  last  few  years  the  doctrines  of  Nietzsche  and  Treitschke 
have  been  frequently  explored  in  order  to  exhibit  their  association  with 
the  motives  and  methods  of  Germany,  as  made  manifest  by  the  present 
war.  Relatively  little  attention  has  been  given  to  another  set  of 
doctrines  whose  significance,  in  this  connection,  is  probably  greater 
than  that  of  the  cynical  teachings  of  Niistzsche  and  Treitschke.  Ger- 
man juridical  theories  of  the  nineteenth  century  are  more  significant 
than  the  latter  theories,  because  they  have  a  longer  and  broader  his- 
tory and  because  they  are  more  subtle,  in  that  they  do  not  so  patently 
justify  despotism  and  force  as  the  primarily  essential  elements  of 
efifective  government. 

It  is  the  purpose  of  the  volume  in  hand  to  examine  German  and 
French  doctrines  (since  the  late  eighteenth  century)  concerning  the 
nature  of  the  state,  from  the  standpoint  of  the  problem  of  legal  limi- 
tation upon  political  authority.    Is  the  state  bound  by  obligations  of  a 
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legal  kind?  "Does  there  exist  a  jural  principle  (regh  de  droit)  superior 
to  the  State,  which  forbids  it  from  doing  certain  things  and  commands 
it  to  do  certain  others?  ...  If  the  State  is  not  subject  to  such 
principle,  there  is  no  longer  any  limit  to  the  material  power  of  the 
State.  .  .  .  The  State  is  MacJU,  and  nothing  more."  The  author 
defines  as  metaphysical  those  conceptions  which  regard  the  state  as 
possessed  of  a  personality  distinct  from  the  personalities  of  the  indi- 
viduals who  form  the  social  group,  and  as  having  a  will  by  its  nature 
superior  to  individual  wills;  and  he  classifies  as  realistic  those  concep- 
tions which  deny  that  the  state  is  a  person,  and  hold  that  there  is  no 
will  of  the  state  but  only  individual  wills  of  those  governing.  Duguit 
believes  that  only  the  latter  conceptions  can  establish  a  sound  basis  for 
juridical  limitation  of  state  power.  ''  The  wills  of  those  in  power,  being 
purely  and  simply  individual  wills,  can,  like  all  other  wills,  be  subor- 
dinated to  an  imperative  principle  of  right  and  law  superior  to  them- 
selves." 

The  doctrines  of  the  earlier  part  of  the  period  under  review  are  criti- 
cised generally  along  familiar  lines.  Thus  the  author  shows,  first,  the 
fundamental  inconsistency  in  the  eighteenth-century  metaphysical 
individualistic  doctrine,  the  mutual  incompatibility  of  its  two  main 
principles — that  of  the  sovereign  personality  of  the  state  as  the  embodi- 
ment of  the  general  will,  and  that  of  the  autonomy  of  the  individual, 
possessing  natural  rights  upon  which  the  state  cannot  infringe.  Sec- 
ondly, he  exposes  the  sophistry  of  the  attempts  of  Kant  and  Hegel  to 
reconcile  legislative  omnipotence  with  individual  liberty  by  the  argu- 
ment that  since  the  legislative  will  of  the  state  is  the  will  of  the  gen- 
erality of  the  individuals  the  latter  in  submitting  to  the  state  are  sub- 
mitting to  their  own  wills.  Thirdly,  he  points  out  the  frankly  despotic 
implications  of  Hegel's  political  doctrine  of  the  morally  and  legally 
omnipotent  state  all  the  powers  of  which  are  synthesised  in  a  monarch 
personally  absolute  and  unassailable.  Finally,  he  indicates  the  futility 
of  the  vague  efforts  of  French  metaphysicists  since  the  Revolution, 
represented  by  Constant  in  the  early  nineteenth  century  and  Esmein 
in  the  recent  period.  Both  sought  juridical  limits  to  the  sovereign 
power  of  the  state ;  the  former  f oimd  the  sanction  for  the  limits,  nor- 
mally in  public  sentiment  and  the  system  of  balance  of  powers  in  gov- 
ernment, and  ultimately  in  the  right  of  passive  resistance;  Esmein 
found  the  only  sanction  to  be  public  opinion. 

Among  later  German  jurists,  only  a  few,  of  whom  Gerber  and  Gierke 
are  the  most  important,  have  attempted  to  establish  legal  limitations 
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for  state  authority;  and  the  modern  German  realists,  of  whom  the 
Bavarian  Seydel  is  the  most  representative,  ascribe  legal  unassailability 
to  those  who  actually  govern.  Taking  Jhering  and  Jellinek  as  the  lead- 
ing representatives  of  the  later  German  metaphysicists,  Duguit  reveals 
the  speciousness  of  their  efforts  to  harmonize  the  absolutist  notions 
proceeding  from  Kant  and  Hegel  (that  the  state  is  a  great  moral  per- 
sonality which  alone  can  realize  the  moral  idea,  and  that  it  conse- 
quently may  impose  its  will  without  reserve)  with  the  notion  of  the  state 
under  law — ^the  Rechtsstaat.  Jhering  foimd  this  accommodation  in  his 
theory  of  egoism  and  auto-limitation.  The  motive  which  impels  the 
state  to  submit  itself  to  law  is  the  same  as  that  which  leads  man  to 
control  himself,  namely,  personal  interest.  As  far  as  it  conserves  its 
interest  to  do  so,  the  state  submits  itself  to  a  law  which  it  itself  creates. 
Likewise  with  Jellinek,  though  law  is  exclusively  the  creation  of  the 
state,  and  though  the  state  can  modify  or  abrogate  law  at  will,  yet  so 
long  as  law  exists  the  state  is  subject  to  it.  Since  the  state  limits  its 
action  by  its  own  will,  its  subordination  to  law  leaves  intact  its  un- 
restricted power. 

The  object  of  French  realistic  theories  is  to  explain  the  binding  force 
of  law,  to  construct  a  basis  upon  which  to  establish  limitation  upon  the 
power  of  those  who  govern,  and  discover  the  sanction  for  such  limita- 
tion. These  French  theories  agree  in  the  following  points:  (1)  the  state 
does  not  exist  as  a  sovereign  person  distinct  from  the  individuals  con- 
stituting society;  (2)  political  power  is  a  fact,  and  is  vested  in  those  actu- 
ally governing  at  any  given  time;  (3)  obedience  is  due  to  the  latter,  not 
because  they  are  in  authority,  but  only  when,  and  to  the  extent  that, 
they  govern  legitimately — in  conformity  to  the  jural  principle;  (4) 
thus  is  established  the  legitimacy  of  resistance,  passive,  defensive,  and 
aggressive.  These  theories  diverge  where  they  attempt  to  discover 
the  nature  of  the  jural  principle  limiting  political  authority.  Sketching 
briefly  the  attempted  solutions  of  Royer-Collard,  Guizot  and  Benoist, 
the  author,  though  agreeing  heartily  with  the  motive  and  general  char- 
acter of  their  theories,  finds  that  they  fail  to  characterize  with  precision 
that  principle.  He  proposes  again,  as  affording  an  adequate  solution 
for  the  problem,  his  doctrine  of  social  soUdarity,  a  doctrine  which  he 
had  set  forth  fully  in  his  earUer  works.  He  resolves  the  contradiction 
between  state  sovereignty  and  individual  autonomy  by  eliminating 
both  notions.  There  are  no  sovereign  rights  or  individual  rights  to 
maintain  or  harmonize.  The  fundamental  fact  which  is  the  basis  of 
political  life  is  that  of  social  interdependence.    Upon  this  fact  is  based 
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the  jural  principle  which  limits  all,  governing  and  governed,  and  cre- 
ates political  duties  only,  and  not  pK>litical  rights. 

Duguit's  doctrines  have  been  singularly  misconceived  in  this  country. 
They  lack  the  tight  simplicity  that  attaches  to  the  traditional  dogma  of 
a  legally  unlimited  and  legally  irresistible  sovereignty,  research  con- 
cerning which  is  not  to  question  the  fact  or  the  political  indispensable- 
ness  of  its  existence,  but  only  to  discover  its  precise  location,  its  distin- 
guishing secondary  attributes,  and  its  moral  limitations.  Duguit's 
theory,  abandoning  the  notion  of  sovereignty,  has  thus  been  regarded 
as  loose,  and  as  anarchistic  in  logical  tendency.  No  elaboration  or 
defense  of  his  positive  views  is  attempted  in  the  present  work.  One 
of  the  chief  values  of  the  volume  is  that,  by  revealing  the  inconsistencies 
and  inadequacies  of  the  doctrines  which  it  analyzes,  it  will  likely  induce 
readers  to  study,  or  study  again,  the  author's  full  exposition  of  his 
theories  in  his  other  works.  Inspiration  and  aid  for  such  study  are 
afiforded  by  a  brief  "Note  on  Duguit"  appended  to  the  volume.  The 
note  is  by  Harold  J.  Laski,  who  gives  a  concise  statement  of  the  con- 
tent, setting  and  influence  of  Duguit's  views.  Professor  de  Sloovdre's 
translation  of  the  volume  seems  adequate  and  clear. 

F.   W.  COKBR. 

Yale  University. 

International  Law  Codified  and  its  Legal  Sanction.  By  Pasquale 
FiORE.  Translated  from  the  fifth  Italian  edition  with  an  in- 
troduction by  Edwin  M.Borchard.  (New  York:  Baker,  Voor- 
his  and  Company.     1918.     Pp.  xix,  750.) 

It  is  important  for  an  understanding  of  the  present  volume  to  dis- 
tinguish between  the  forms  which  the  codification  of  a  body  of  laws 
may  take.  From  the  point  of  view  of  positive  law  codification  is  the 
systematic  presentation  of  rules  actually  in  force,  and  it  is  in  this  sense 
that  the  term  is  generally  used  in  referring  to  the  various  codes  adopted 
by  the  individual  states  as  the  rule  of  law  for  their  citizens.  This 
method  is  possible  only  where  there  are  definite  sources  of  law  to  draw 
upon,  such  as  the  decisions  of  national  courts  and  the  statutes  of 
national  legislatures.  In  the  case  of  international  law  the  process  of 
codification  must  be  something  more  than  a  mere  ayitiwialiiiuig  of 
existing  rules.  That  has  been  successfully  acoompliab 
years  by  such  standard  textbooks  as  the  two  voltta 
But  without  minimizing  the  value  of  thmtb  Mid 
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tive  law  it  may  be  said  that  even  before  1914  scholars  and  publicists 
alike  recognised  the  necessity  for  the  formulation  of  new  rules  of 
international  law  more  consonant  with  the  needs  of  the  times. 

Professor  Fibre's  codification  falls  into  the  latter  dass  of  critical  and 
constructive  studies.  In  the  introductory  chapter,  after  observing 
that  international  law  is  still  in  the  process  of  development  and  that  it 
is  the  duty  of  the  Jurist  to  look  to  the  future  as  well  as  to  the  present, 
he  describes  his  purpose  as  being  "to  set  forth  international  law,  tak- 
ing into  account  the  existing  law  and  such  rules  as  may  be  capable  of 
becoming  law.  In  other  words,  we  intend  systematically  to  formulate 
the  body  of  rules  which  consist  in  part  of  those  accepted  by  states  in 
general  treaties,  in  their  legislation  or  in  diplomatic  documents,  and  in 
part  of  those  rules  found  either  in  the  popular  convictions  which  have 
manifested  themselves  in  our  time,  or  in  the  common  thought  of 
scholars  and  the  most  learned  jurists"  (p.  78). 

It  would,  doubtless,  have  added  considerably  to  the  value  of  his  work 
if  the  author  had  indicated  in  some  way  those  parts  of  his  text  which 
are  a  statement  of  existing  law,  and  those  other  parts  in  which  modi- 
fications are  introduced  in  favor  of  a  more  equitable  and  progressive 
rule.  Certain  reforms  which  he  advocates  will,  however,  be  recognized 
at  once  by  their  novelty.  Under  the  present  law  an  individual  person 
has  no  rights  as  such;  what  protection  the  law  affords  him  is  granted 
merely  in  so  far  as  he  is  the  citizen  of  a  particular  state  which  may 
choose  to  make  claims  in  his  behalf.  Fiore  looks  upon  the  community 
of  nations  as  a  magna  aocietas  and  claims  that  the  individual  has  cer- 
tain "international  rights  of  man,"  such  as  the  right  of  emigration  and 
the  right  of  expatriation,  which  take  precedence  of  the  law  of  the  state 
of  which  he  is  a  citizen.  Likewise  Fiore  recognizes  the  international 
rights  of  collectivities,  such  as  churches,  corporations  and  other  asso- 
ciations which  are  possessed  of  individuality  in  their  right.  In  re- 
spect to  the  fundamental  basis  of  international  law,  Fiore  layB  down 
the  doctrine  that  a  violation  of  the  law  by  one  state  is  an  offense  not 
only  against  the  victim  of  the  wrongful  act,  but  against  all  the  other 
members  of  the  international  community,  who  should  thereupon  col- 
lectively intervene  in  behalf  of  law  and  order. 

Professor  Borchard  has  merited  the  thanks  of  all  who  are  interested 
in  the  problem  of  the  development  of  international  law.  While  the 
reviewer  has  been  unable  to  test  the  accuracy  of  the  translation  at 
more  than  a  few  points,  the  scholarly  character  of  the  translator's  own 
contributions  to  international  law  is  a  sufficient  warrant  for  the  accu- 
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racy  of  the  whole  volume.  In  a  brief  critical  introduction  he  gives  due 
credit  to  the  meritorious  services  which  the  author  has  rendered  to  the 
cause  of  international  reorganisation.  It  may  be  that  in  consequence 
of  the  world  war  the  new  international  law  will  be  developed  beyond 
the  hopes  of  the  idealists  of  the  past  decade;  but  all  the  more  shall  we 
respect  them  for  having  lifted  up  their  voices  in  protest  against  the 
international  S3rstem  which  made  possible  such  a  catastrophe. 

C.  G.  Fenwick. 
Bryn  Mawr  College. 

Die  Interimtionalisierung  der  Meerengen  und  Kandle.    By  Rudolf 
Laun.     (The  Hague,  Martinus  Nijhoflf.     1918.    Pp.  172.) 

The  author,  a  professor  of  the  University  of  Vienna,  was  entrusted 
with  the  preparation  of  this  report  by  the  so-called  Stockholm  Neutral 
Congress  of  1916.  The  Swedish  Peace  Committee  had  previously 
declared  in  favor  of  "internationalizing''  straits  and  canals  forming 
parts  of  important  maritime  routes.  The  author  has  attempted  to 
analyse  the  project  and  to  present  certain  possible  solutions  which  he 
believes  will  lead  toward  a  lasting  world  peace.  The  book  is  tem- 
perate in  tone  and  the  author  seems  to  have  approached  his  subject  in 
a  spirit  of  detachment.  He  has,  however,  quite  imderestimated  the  new 
difficulties  in  the  way  of  eventuating  the  project,  due  to  the  widecast 
disruption  of  international  faith.  After  the  experiences  of  the  present 
war,  a  nation  having,  or  expecting  to  have,  a  wide  command  of  the  seas 
can  scarcely  be  expected  to  consent  to  the  opening  of  canals  or  straits 
controlled  by  it,  especially  along  important  trade  routes.  The  devel- 
opment of  the  submarine,  more  particularly  the  uncontrolled  use  to 
which  it  has  been  put  in  this  war,  has  multiplied  the  difficulties  a 
thousandfold.  The  author  has  sensed  some  of  these  difficulties.  He 
admits,  for  instance,  that  if  certain  water  passages  should  be  opened 
only  to  merchant  vessels,  it  would  be  difficult  to  deny  the  right  of 
passage  to  armed  merchant  ships.  Until  the  use  of  submarines  has 
been  controlled  by  new  inventions,  one  must  reckon  with  the  arming 
of  merchant  ships  (p.  127). 

The  book  is  divided  into  two  parts,  the  first  being  a  survey  of  the 
various  proposals  for  a  special  international  regime  for  straits  and  canals 
made  at  sessions  of  learned  bodies  such  as  the  Institute  of  Interna- 
tional Law,  and  in  the  writings  of  specialists.  The  second  part  con- 
tains the  proposals  of  the  author  himself.  Among  other  things,  he  sug- 
gests that  the  internationalising  of  straits  and  canals  can  be  used  as  a 
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powerful  weapon  for  the  maintenance  of  international  good  faith  be- 
cause the  benefits  may  well  be  restricted  only  to  states  who  have  re- 
mained faithful  to  their  treaty  obligations  (p.  162).  There  are  many 
other  thoughtful  suggestions  well  worthy  of  study.  We  recur  again, 
however,  to  the  opinion  that  most  of  them  would  seem  practicable 
only  in  the  event  that  the  project  as  a  whole  is  administered  by  inter- 
national authority,  and  not  left  in  the  hands  of  the  territorial  state. 

Arthur  K.  Kuhn. 

UId6e  de  la  LiberU  au  Temps  prisent.  By  A.  Egger.  (Zurich : 
Rascher  &  Co.     1918.     Pp.  47.) 

The  author  is  professor  of  law  in  the  University  of  Zurich.  He  sees 
involved  in  the  war  a  sharp  conflict  between  different  schools  of  politi- 
cal thought,  chiefly  in  respect  of  their  ideas  of  liberty.  As  he  views  it, 
it  is  not  in  the  ordinary  sense  a  struggle  between  liberalism  and  con- 
servatism, but  between  individualism  and  "stateism."  The  individual, 
having  become  economically  free,  engaged  in  unrestrained  competition, 
which  gradually  led  him  to  collectivism.  In  such  a  state  of  society, 
power,  particularly  group  power,  became  the  foremost  consideration, 
and  the  general  welfare  was  lost  sight  of.  This  inevitably  led  to 
similar  ideals  in  state  politics  because  power  without  became  necessary 
to  maintain  power  within.  In  the  Prussian  state,  the  controlling  phi- 
losophy led  to  an  enthronement  of  the  state  idea  and  the  elimination 
of  liberalism  itself,  whereas  in  France,  England  and  the  United  States, 
the  struggle  for  liberty  succeeded  in  establishing  safeguards  based  upon 
lessons  derived  from  the  French  Revolution  and  the  principles  of 
philosophers  such  as  Rousseau,  Spinoza  and  Locke. 

Liberty  must  be  a  ruling  principle  rather  than  an  interest.  It  must 
be  applied  objectively,  rather  than  subjectively.  It  is  more  than  a 
formula  and  must  have  universal  signification;  accordingly  alliances  of 
nations  creating  merely  rivalries  of  power  must  be  suppressed.  Peace 
must  therefore  depend  upon  "the  reason  of  liberty"  rather  than  upon 
mere  mechanism.  Arthur  K.  Kuhn. 

Ahace-Lorraine  under  German  Rule.  By  Charles  Downer 
Hazen.  (New  York:  Henry  Holt  and  Company.  1917. 
Pp.  246.) 

This  is  one  of  the  best  and  most  interesting  books  on  the  subject  of 
which  it  treats.    It  does  not  pretend  to  be  a  complete  or  erudite  in- 
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vestigation,  but  is  frankly  partisan  and  uncompromising  in  its  advo- 
cacy of  the  rights  of  France  and  its  denunciation  of  German  aims  and 
methods. 

However,  we  are  not  among  those  who  maintain  that  a  historian 
is  bound  to  be  "neutral"  and  "impartial"  in  his  attitude  toward  those 
guilty  of  rape  or  murder  in  the  first  degree.  All  that  can  be  required 
in  such  cases  is  that  the  indictment  be  clearly  drawn,  the  evidence  on 
both  sides  fully  presented,  the  conclusions  fairly  stated,  and  the  sen- 
tence duly  pronounced. 

With  these  requisites  of  sound  historical  treatment  of  great  historical 
crimes,  Professor  Hazen  compUes  in  this  volume.  The  indictment 
against  Germany  is  clearly  drawn  in  the  chapters  on  "The  Treaty  of 
Frankfort,"  "The  Constitution  of  1911"  and  in  "TheSaveme  Aflfair." 
The  evidence  is  fully  and  fairly  presented  in  a  series  of  chapters  on  the 
various  historical  aspects  of  the  case.  It  would  be  difficult  to  find  a 
better  summary  of  matters  historical  than  is  contained  in  the  chapter 
entitled  "Alsace-Lorraine  Before  the  Treaty  of  Frankfort." 

The  conclusions  of  our  author  are  stated  and  the  sentence  is  duly 
pronounced  in  the  ninth  or  last  chapter.  Alsace-Lorraine  must  be 
returned  to  France.  The  fatal  work  of  the  Treaty  of  Frankfort  which 
"more  than  any  other  cause,  is  responsible  for  having  fastened miUtarism 
upon  Europe,"  must  be  imdone.  There  is,  indeed,  no  other  solution 
possible.  The  right  of  conquest,  as  illustrated  in  the  cession  of  Alsace- 
Lorraine  to  Germany,  must  be  denied.  This  is  one  of  those  cases  where 
nothing  is  settled  until  it  is  settled  right.  The  Treaty  of  Frankfort 
has  never  been  morally  binding.  On  this  matter  there  can  be  no 
compromise. 

Nor  is  any  other  solution  practicable.  A  referendum  would  be 
unsound  in  theory  as  well  as  impracticable.  "No  one  would  think  of 
demanding  that  a  popular  vote  should  be  taken  today  in  the  Depart- 
ment of  the  North,  for  instance,  to  see  if  it  should  become  French  again." 
Does  any  sane  person  believe  that  the  people  of  Texas,  Arizona,  or  New 
Mexico  should  be  consulted  after  their  reconquest  by  the  United  States 
in  case  they  should  have  been  handed  over  to  the  tender  mercies  of  the 
Mexican  government  in  accordance  with  the  terms  of  the  Zimmerman 
Note?  "Who  would  be  the  citizens  of  Alsace-Lorraine  entitled  to 
vote  and  to  decide  by  their  vote  the  fate  of  the  provinces?"  "Again, 
who  would  conduct  the  referendum?" 

"  It  has  been  suggested  that  Alsace-Lorraine  be  made  an  independent 
and  autonomous  monarchy  with  a  royal  house  of  her  own,  within  the 
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German  Empire.  It  has  also  been  suggested  that  she  be  made  an 
independent  and  neutralised  state  outside  the  German  Elmpire  as  well 
as  outside  France.  These  are  but  ways  of  evading  the  problem,  not 
ways  of  repairing  a  grievous  wrong  which  has  been  and  still  is  a  serious 
public  injury,  an  offense  to  the  world's  sense  of  justice,  and  a  menace 
to  the  world's  peace.  They  ignore  the  rights  and  the  wishes  of  the 
people  concern^.  The  wrong  can  be  repaired  in  only  one  way,  by  the 
return  of  these  provinces  to  France  where  they  belong  and  where  they 
desire  to  be.'' 

The  Alsace-Lorraine  problem  is  a  question  which  concerns  not  merely 
France  and  Germany,  or  even  the  people  of  these  sorely  oppressed 
provinces.  It  is  a  European  question  and  must  be  settled  in  the  in- 
terest of  Europe  as  a  whole.  Such  a  settlement  would  also  be  in  the 
interest  of  liberty,  justice,  and  humanity. 

Amos  S.  Hershet. 

University  of  Indiana. 

Why  Italy  Entered  into  the  World  War.    By  Luigi  Carnovale. 
(Chicago:  Italian-American  Publishing  Company.     1917.) 

This  volume  which  has  been  widely  circulated,  probably  with  the 
approval  of  Italo-Americans,  if  not  with  that  of  the  Italian  govern- 
ment, states  a  considerable  number  of  propositions  about  Italian  his- 
tory and  the  declaration  of  war  by  Italy  which  it  is  necessary  that  the 
American  people  should  understand.  The  statement  of  the  reasons  is 
preceded  by  two  hundred  and  forty-two  pages  of  a  more  or  less  sche- 
matic treatment  of  Italian  history.  The  first  section  deals  with  the 
atrocities  of  the  Austrians  in  Italy,  beginning  with  the  stoning  of  Balilla 
in  1746,  and  emphasizing  particularly  the  work  of  Radetzky  in  1848 
and  1849.  The  second  part  goes  back  to  ancient  Rome,  and  sketches 
briefly  the  antiquity  and  development  of  Italian  aspirations  for  unity, 
with  particular  attention  to  the  history  of  the  Trentino  and  of  Trieste. 
Tlien  follows  a  relatively  brief  statement  of  the  diplomatic  negotiations 
in  1914.  The  final  sixty  pages  only  are  devoted,  therefore,  to  the 
reasons  for  Italy's  entry  into  the  war,  which  are  in  sequence  as  follows: 
patriotism;  irredentism  and  desire  to  recover  the  Italian  provinces  stiU 
in  Austrian  hands;  the  unretumed  visit  of  Humbert  to  Vienna  in  1882; 
national  cohesion  and  military  efficiency;  fear  of  isolation;  the  right  to 
travel;  human  solidarity. 

There  is  nothing  in  the  volume  not  already  known  to  students  of  the 
subject,  and  little  in  the  author's  statement  of  it  which  will  be  of  any 
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value  to  students  in  subsequent  years.  The  omissions  of  historical 
events  are  ahnost  as  peculiar  as  the  inclusion,  ^  the  third  cause  of 
Italy's  entrance,  of  the  failure  of  Francis  Joseph  to  return  Humbert's 
ceremom'al  visit.  What  Mr.  Camovale  apparently  means  to  say  is 
that  it  was  worth  Italy's  while  to  make  war  upon  Austria  to  force 
from  her  an  ofiScial  recognition  of  the  occupation  of  the  Papal  States 
in  1870.  But  his  manner  of  stating  it  is  characteristic  of  his  treatment 
of  much  of  Italian  history.  While  the  gist  of  what  he  has  to  say  is 
exactly  what  most  Americans  need  to  be  told,  it  would  have  been  much 
more  effective  if  the  history  were  more  accurately  stated,  and  if  there 
were  a  franker  acceptance  of  certain  familiar  facts,  so  well-known  to 
everyone  as  to  be  beyond  concealment — such,  for  instance,  as  the  fact 
that  the  Triple  AUiance  was  originally  due  to  Italian  rather  than 
Austrian  initiative.  The  book  contains  few  documents  and  none  not 
easily  accessible  elsewhere.  The  Italian  version  seems  to  contain 
nothing  not  in  the  English  edition. 

Roland  G.  Ushbb. 
Washington  University. 

Rising  Japan:  Is  She  a  Menace  or  a  Comrade  to  be  Welcomed  in 
the  Fraternity  of  Nations?  By  Jabez  T.  Sunderland,  M.A., 
D.D.  Billings  Lecturer  (1913-14)  in  Japan,  China,  and 
India.  With  a  Foreword  by  Lindsay  Russell,  President  of 
the  Japan  Society.  (New  York:  G.  P.  Putnam's  Sons.  1918. 
Pp.  xi,  220.) 

The  purpose  of  this  book  is  stated  by  the  author  as  follows:  ''What 
I  am  tr3ring  to  do  is  simply  to  aid  a  little,  if  I  may,  in  causing  the 
people  of  this  country  to  lay  aside  their  national,  racial,  and  religious 
prejudices,  and  to  judge  of  this  rising  and  important  neighbour  nation 
of  ours  on  the  other  side  of  the  Pacific,  fairly  and  justly,  that  is,  by  the 
same  standards  that  we  employ  in  judging  our  neighbour  nations  on 
the  other  side  of  the  Atlantic,  and  that  we  want  other  nations  to  employ 
in  judging  us"  (p.  49). 

The  volume  covers  three  main  topics:  the  civilization  of  Japan, 
the  menace  of  a  Japanese  invasion  of  America,  and  the  Japanese  in 
California.  Other  brief  chapters  deal  with  the  civilization  of  Asia, 
the  menace  of  Japan  in  China,  and  the  menace  of  Japan  in  the  Philip- 
pines. The  civilization  of  Japan  is  discussed  under  such  heads  as 
public  order,  progress  of  science,  art,  industries,  agriculture,  sanita- 
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tion,  temperance,  crime,  education,  and  so  on,  and  the  conclusion  is 
that  '' Japanese  civili^tion,  like  our  own,  is  far  from  perfect.  .  .  • 
They  have  many  limitations  some  of  them  very  serious.  But  of  what 
nation  may  not  the  same  be  said?"  (p.  48).  The  menace  of  a  Japanese 
invasion  of  America  covers  the  origin  of  the  idea  and  points  out  the 
improbability  and  impossibility  of  the  event.  As  to  Japan  in  China, 
a  Monroe  Doctrine  of  the  East  is  advocated.  The  California  contro- 
versy is  briefly  treated  and  its  solution  is  found  in  the  plan  proposed 
by  Dr.  Sidney  L.  GuUck.  And  as  to  the  Philippines,  Japan  does  not 
want  them  and  could  not  take  them  if  she  did.  In  any  case,  we  are 
told,  ''our  stolen  islands  are  a  peril  as  well  as  a  burden"  (p.  204);  they 
should  be  granted  independence  and  placed  under  an  international 
treaty  of  neutrality.  The  concluding  paragraph  voices  this  sweeping 
generalization:  "If  an  armed  conflict  ever  arises  between  the  two 
nations,  it  will  not  be  a  war  of  invasion  of  America,  but,  as  already 
said,  a  war  of  aggression  on  our  part,  which  we  shall  be  compelled  to 
fight  at  Japan's  door,  the  crime  of  which  will  not  be  Japan's,  but  our 


own." 


The  attitude  of  the  author  toward  Japan  is,  throughout,  apprecia- 
tive and  sympathetic.  The  treatment  is  expository,  the  style  is  pleas- 
ing, but  in  order  to  assure  easy  reading  the  author  lays  himself  open 
to  the  charge  of  superficiality.  It  is  the  kind  of  book  which  would 
interest  and  convince  one  who  had  read  some  of  the  newspaper  yams 
about  Japan  and  the  Japanese,  and  who  wished  to  see  them  answered 
or  explained.  But  it  would  hardly  alter  the  views  of  anyone  who  had 
fixed  ideas  on  the  subject.  It  was  very  much  worth  while  to  show  up 
the  puerility  of  many  of  the  charges  against  the  Japanese  which  have 
been  current  of  late,  but  the  whole  question  of  the  position  of  Japan 
in  Asia  and  in  America  cannot  be  treated  as  simply  as  Dr.  Sunderland 
has  done. 

Payson  J.  Treat. 

Leland  Stanford  Junior  University. 

Nationalism  and  Internationalism,  the  Culmination  of  Modem 
History.  By  Ramsay  Mum.  (Boston:  Houghton  MiflBin 
Company.     1917.    Pp.  224.) 

Professor  Muir  regards  the  war  as  a  struggle  between  the  "twin 
causes"  of  nationalism  and  internationalism,  on  the  one  hand,  and 
militarism  and  racialism — that  is,  "the  belief  in  the  inherent  superiority 
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of  one  race  over  another  and  in  the  fundamental  antipathy  between 
races"  (p.  40) — on  the  other  hand.  The  formula  obviously  leaves  un- 
touched many  phases  of  the  war,  but  the  lesson  it  conveys  regarding  in- 
ternational peace  is  an  important,  if  familiar,  one:  ''Lasting  peace  will 
not  be  attained  in  Europe  until  every  reasonable  national  aspiration 
has  been  satisfied"  (p.  197). 

The  most  instructive  passages  of  the  book  are  those,  scattered  here 
and  there,  in  which  the  relationship  between  democracy  and  nationalism 
is  pointed  out.  This  has  been  twofold :  in  the  first  place,  the  effort  to 
base  government  on  the  consent  of  the  governed  has  tended  to  restrict 
the  sway  of  government  to  those  who  understood  one  another;  in  the 
second  place,  the  doctrine  of  equaUty  has  broken  down  class  barriers  and 
furthered  that  blending  of  the  diverse  elements  of  population  which  is 
necessary  to  nationalism.  Both  are  facts  which  should  be  pondered 
by  the  exponents  of  internationalism. 

The  opening  section  of  the  book  (pp.  1-36)  comprises  a  rather  im- 
prudent excursus  in  the  field  of  political  theory  and  legal  history  which 
might  advantageously  have  been  omitted. 

The  statement  on  page  185  that  the  first  general  arbitration  treaty 
was  that  of  1898,  between  Italy  and  the  Argentine  Republic,  overlooks 
Article  xxi  of  the  Treaty  of  1848  between  the  United  States  and  Mexico. 

Edwabd  S.  Corwin. 

Princeton  University. 

War  Time  Control  of  Industry.  The  Experience  of  England.  By 
Howard  L.  Gray.  (New  York:  The  Macmillan  Company. 
1918.     Pp.  XV,  307.) 

This  carefully  written,  clear  and  readable  statement  of  the  steps 
taken  down  to  the  close  of  1917  by  the  British  government  to  control 
industry  to  promote,  primarily,  efiScient  conduct  of  the  war  and,  sec- 
ondarily, the  well-being  of  the  people  of  Great  Britain  under  the  strain 
of  the  past  three  years,  is  more  than  its  title  page  promises.  It  contains, 
in  fact,  an  illuminating  comparison  of  the  steps  taken  by  Great  Britain 
from  August,  1914,  and  by  the  government  of  the  United  States  from 
our  entering  the  war  on  April  6,  1917,  to  the  close  of  that  year. 

Where  so  much  valuable  information  is  set  forth  in  available  form  in  a 
volume  of  manageable  size,  it  seems  perhaps  captious  to  lament  that 
there  is  not  still  more.  It  is,  however,  unfortunate  that  the  important 
subject  of  milk  is  disposed  of  in  less  than  four  pages. 
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A  tremendous  achievement  of  the  British  government  is  its  reduc- 
tion of  infant  mortality,  during  the  second  year  of  the  war,  to  the  low- 
est point  ever  reached  in  the  history  of  Engknd.  The  control  exer- 
cised over  the  milk  industry  is  known  to  have  contributed  largely  to 
this  beneficent  end.  A  comparison  of  the  steps  taken  in  England  and 
America  would  have  been  of  great  use  to  AmeiScan  children  now  when, 
for  the  first  time,  the  national  government  through  the  Children's 
Bureau  has  embarked  upon  the  task  of  saving  the  lives  of  100,000  chil- 
dren below  the  age  of  five  years. 

Ten  chapters  deal  with  the  following:  railwayE;  munitions  and  labor; 
the  coal  mines;  wool  and  woollens;  hides  and  leather;  shipping;  food 
(sugar,  meat  and  bread) ;  agriculture;  conclusions  and  comparisons.  Of 
especial  value  are  the  conclusions  and  comparisons  (with  the  action 
of  the  United  States)  of  the  closing  chapter. 

FliOBSNCE  KeLLBY. 

New  York  CUy. 

European  Treaties  Bearing  on  the  History  of  the  United  Stales  and 
its  Dependencies  to  1648.  Edited  by  Frances  Gardiner 
Davenport.  (Washington,  D.  C:  Carnegie  Institution  of 
Washington.     1917.    Pp.  vi,  387.) 

Students  of  political  science  and  international  law  as  well  as  of 
American  history  will  welcome  the  publication  by  the  Carnegie  Insti- 
tution of  Washington  of  European  Treaties  bearing  on  the  History 
of  the  United  States  and  its  Dependencies  to  164S.  Beginning  with 
the  Papal  Bull  of  1455,  first  conceding  a  monopoly  to  Portuguese  trade 
in  the  southern  regions  of  Africa,  and  ending  with  extracts  from  the 
treaty  of  Mtinster  (1648),  in  which  "Spain  for  the  first  time  in  a  public 
treaty,  and  with  express  mention  of  the  Indies,  recognized  the  right 
of  the  subjects  of  another  nation  to  trade  and  hold  territory  in  both 
Indies"  (Intro,  p.  7),  it  includes  the  diplomatic  settlements  of  the 
first  discussions  in  modern  history  of  the  freedom  of  the  seas. 

The  series,  of  which  this  is  the  first  volume,  is  designed,  according 
to  the  general  editor,  Dr.  J.  Franklin  Jameson,  to  include  ''those 
treaties  and  parts  of  treaties,  between  European  powers,  which  have  a 
bearing  on  the  history  of  the  United  States  and  of  the  lands  now  within 
their  area  or  under  their  government  as  dependencies."  The  original 
text,  together  with  an  English  translation,  an  introductory  statement 
and  a  bibliography  of  each  document  is  presented.    Collation  with  the 
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original  manuscripts  has  been  carried  out  by  the  editor.  Dr.  Frances 
Gardiner  Davenport,  who  has  added  to  the  convenience  of  the  work 
by  an  introduction  showing  the  historical  relation  of  the  documents 
and  an  adequate  index. 

QuiNCT  Wright. 
Harvard  University. 

Western  Influences  on  Political  Parties  to  1825.  By  Homeb  C. 
HocKETT.  (Ohio  State  University  Studies,  xxn,  No.  3. 
Pp.  157.) 

As  a  study  in  American  party  history  this  essay  is  a  work  of  scholarly 
merit  and  historical  value.  It  shows  a  careful  and  detailed  study  of  the 
western  frontier  and  of  the  influence  of  the  west  on  party  life,  from 
pre-Revolutionary  days  to  1825.  It  brings  into  view  the  political 
philosophies  of  John  Adams  and  Alexander  Hamilton  in  relation  to 
popular  government,  and  it  reveals  why  two  classes  of  agriculturists 
came  together  in  support  of  Jefferson — the  big  plantation  slaveholders 
and  the  little  back-country  farmers.  It  shows  how  the  first  parties  in 
our  history  were  marked  by  geographical  lines,  a  division  arising  from 
the  early  antagonisms  between  the  regions  of  the  Allegheny  moun- 
tains and  those  of  the  Atlantic  seaboard.  The  essay  considers  the 
issue  of  the  west  in  the  Constitutional  Convention  of  1787,  the  rise  of 
new  states,  and  the  triumph  of  the  principle  of  equality  in  statehood  as 
opposed  to  that  of  territorial  subjection.  There  is  an  enlightening 
chapter  on  "The  Decline  of  Federalism,"  and  another  on  "The  Era  of 
Nationalism :  Disruption  of  the  Republican  Party." 

Although  Federalism  was  carried  west  by  New  England  stock  it  was 
not  able  to  withstand  frontier  conditions,  and  Professor  Hockett  re- 
cords the  fact  that  only  364  Federalist  votes  were  cast  against  Jefferson 
in  Ohio  in  1804.  He  might  have  cited  the  opinion  of  the  juror  in  In- 
diana a  little  later  who  thought  an  action  for  libel  would  be  justified 
if  a  man  were  called  a  Federalist.  Triumphant  western  Republicanism 
seemed  to  the  staid  Federalism  of  New  Ekigland  to  threaten  the  sub- 
jection of  eastern  interests  and  sound  government  to  disorderly  and 
incongruous  elements,  and  it  was  this  feeling  that  led  men  like  Timothy 
Pickering  to  a  consideration  of  a  northern  confederacy.  The  views, 
habits,  and  interests  of  the  east  were  not  easily  reconciled  to  those  of 
the  south  and  west.  Growth  toward  nationalism  came  in  the  process. 
Quincy  of  Massachusetts  sounded  the  most  distinct  note  of  dislike  and 
dread  in  New  England  of  the  growing  west. 
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Rufus  King,  the  last  Federalist  candidate  for  President,  saw  im- 
pending the  fate  of  his  party  and  he  advised  that  the  only  course  to 
pursue  was  to  let  democracy  pursue  its  own  natural  course  and  let 
Federalists  support  ''the  least  wicked  section  of  the  Republicans." 

The  author  sets  forth  fully  the  change  in  Jefferson's  party  imder  the 
era  of  nationalism,  and  he  records  Gouvemeur  Morris'  keen  observation 
that  Jefferson's  party  had  been  dissatisfied  and  particularistic  not  be- 
cause the  power  of  the  central  government  was  too  great,  but  because 
that  power  was  not  in  their  hands. 

The  author  traces  with  effective  and  well  fortified  generalizations 
the  economic  development  of  the  west  from  1815  to  1825,  in  regard  to 
occupational  life,  markets,  transportation,  and  the  influence  of  that 
life,  leading  to  such  divergence  of  the  west  and  south  as  led  the  west  to 
come  to  the  support  of  the  New  England  candidate  for  the  presidency 
in  1824.  !^rofessor  Hockett's  .essay  is  an  historical  study  which  all 
serious  students  of  western  and  party  history  will  gladly  welcome  to 
their  libraries. 

James  A.  Woodburn. 

University  of  Indiana. 

Principles  Governing  the  Retirement  of  Public  Employees.  By 
Lewis  Meriam.  (New  York:  D.  Appleton  and  Company. 
1918.     Pp.  465.) 

This  volume  concerning  the  retirement  of  public  employees  is  one 
of  the  series  dealing  with  the  principle  of  administration  prepared  for 
the  Institute  for  Government  Research.  It  is  a  highly  creditable  study 
appearing  at  an  opportune  time  when  the  attention,  not  only  of  public 
employers,  but  of  private  employers  as  well,  is  being  centered  on  em- 
ployment questions. 

Mr.  Meriam  restates  the  well  recognized  objects  which  are  being 
sought  in  establishing  a  system  of  retirement — to  improve  the  char- 
acter of  public  employees,  compensate  partially  for  under  payment, 
stimulate  advancement,  eliminate  unfit  employees,  retain  able  employ- 
ees, etc.  These  are  objects  which  are  as  desirable  for  all  classes  of 
public  employees  as  for  school  teachers,  firemen  and  poUcemen,  for 
which  retirement  schemes  are  usually  provided.  There  is  then  dis- 
cussed the  prevailing  unsound  pension  systems,  and  the  several  problems 
which  they  raise.  These  problems  are  dealt  with  specifically  and  upon 
this  discussion  is  based  the  author's  conclusions  as  to  principles  which 
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should  govern  in  the  establishment  of  a  retirement  system.  The  entire 
discussion  concerning  problems  and  methods,  is  lengthy  and  detailed 
and  will  naturally  appeal  only  to  the  limited  group  of  public  and  pri- 
vate persons  who  come  into  serious  contact  with  employment  problems. 

There  are  certain  chapters,  however,  which  have  a  more  general 
appeal.  The  taxpayer  who  wonders  why  government  is  not  highly 
efficient  can  read  the  chapter  on  "Objects  Sought"  both  with  interest 
and  profit.  In  fact,  the  statements  of  this  section  must  be  preached 
energetically,  if  retirement  systems  are  soon  to  become  a  part  of  our 
governmental  programs.  The  concluding  chapter  is  of  even  more 
value,  because  in  it  are  so  excellently  summarized,  not  only  the  reasons 
for  a  retirement  system,  but  the  problems  which  such  systems  raise 
and  their  solution. 

When  so  many  books  on  government  are  dealing  with  generalities  or 
desirable  impossibilities,  this  practical  study  is  most  acceptable. 

Lent  D.  Upson. 

Detroit,  Mich. 

Municipal  Functions.    By   Herman   G.   James,   J.D.,    Ph.D. 
(New  York:  D.  Appleton  and  Company.     1917.    Pp.  xi,  369.) 

Professor  James,  author  of  the  most  recent  addition  to  the  National 
Municipal  League  Series,  believes  that  improvements  in  the  form  of 
city  government  alone  cannot  provide  satisfactory  municipal  govern- 
ment. Such  reforms  must  be  supported  by  an  electorate  with  ''clear 
notions  of  what  a  city  should  and  can  be  expected  to  do.''  Hence  this 
book  is  presented  to  the  citizens  of  American  cities  as  a  ''simple  but 
comprehensive  survey  of  the  whole  field  of  municipal  endeavor,"  in 
order  that  they  may  have  "standards  of  accomplishment  by  which  a 
city  government  may  be  measured."  The  book  is  also  "intended  as  a 
text  book  in  college  classes  in  municipal  government." 

After  giving  a  "brief  presentation  of  the  stages  through  which  the 
sphere  of  action  of  the  city  has  passed,"  from  the  sixth  century  B.C. 
to  the  twentieth  century  A.D.,  the  author  in  the  main  body  of  the  work, 
submits  the  achievements  of  the  city  "in  the  whole  range  of  major  ac- 
tivities" to  a  carefully  worked  out  standard  of  measurement. 

The  fundamental  standard  of  measiu'ement  which  Professor  James 
applies  is  the  "social  welfare."  In  his  interpretation  of  the  "social 
welfare"  the  author  is,  on  the  whole,  radically  progressive.  For  ex- 
ample, the  standard  of  measurement  for  a  health  program  includes  a 
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municipal  dairy  farm  as  a  possible  means  for  providing  pure  milk; 
municipal  manufacture  and  sale  of  ice  as  a  means  of  suppljring  pure 
and  cheap  ice;  municipal  slaughter  houses  (as  in  European  cities)  as  a 
means  of  guaranteeing  a  pure  meat  supply.  For  education,  it  includes 
a  curriculum  which,  in  the  secondary  schools,  makes  vocational  training 
the  chief  concern;  wide  use  of  school  plant  for  social  centers  and  nei^- 
borhood  meetings;  and  municipal  movfes.  For  "public  morals,''  it 
includes  the  European  practice  of  regulation,  or  preferably,  management 
by  the  city  of  lotteries  and  gambling,  in  place  of  the  American  unsuc- 
cessful attempt  at  prevention;  and  public  owned  and  managed  dance 
halls.  For  ''social  welfare,''  it  includes  the  provision  by  the  city  of 
''decent  quarters  at  rents  which  the  working  people  are  able  to  pa3r" as  a 
solution  of  the  housing  problem,  until  all  wage  earners  receive  a  suffi- 
cient wage  to  enable  them  to  rent  a  sanitary  and  decent  residence  (p. 
156);  municipal  assistance  in  securing  for  wage  earners  reasonable 
hours  and  adequate  wages,  first,  through  standards  set  by  the  city 
in  dealing  with  her  own  employees,  and  second,  through  regulations 
incorporated  in  public  utility  franchises;  elimination  of  unemployment 
through  municipal  emplo3rment  agencies  and  the  construction  of 
public  improvements  at  times  of  financial  depression;  working-men's 
insurance  provided  by  the  city;  municipal  savings  banks,  pawn  shops, 
dance  halls  and  skating  rinks;  city  medical  attendance  free  or  at  rates 
which  the  poor  can  pay;  and  free  legal  advice. 

While  outlining  the  standards  for  a  paternalistic  program  of  munici- 
pal activities,  in  the  interest  especially  of  the  wage  earners.  Professor 
James  does  not  overlook  the  obligations  of  that  class  to  the  city.  For 
example,  in  return  for  reasonable  hours  and  proper  compensation,  "a 
high  standard  of  industry  on  the  part  of  its  unskilled  employees  and 
.  .  .  a  high  order  of  training  and  ability  on  the  part  of  its  skilled 
laborers"  must  be  insisted  upon  (p.  161).  He  also  points  out  the 
danger  which,  in  the  case  of  municipally  owned  utilities,  may  arise 
from  the  illegitimate  use  of  the  power  of  city  employees  organized  for 
political  purposes. 

Although  the  author's  viewpoint  on  the  whole  is  pronouncedly 
radical,  in  the  discussion  of  certain  methods  by  which  tlie  proposed 
program  of  municipal  achievements  may  be  best  carried  out  the  judg- 
ments, recommendations  and  conclusions  of  the  author  are  discrimi- 
nating, well-balanced  and  at  times  almost  conservative.  For  example, 
in  the  discussion  of  the  regulation  of  public  utilities  as  a  means  of 
securing  adequate  iservice  at  reasonable  rates,  the  public  is  warned  that 
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"a  policy  of  seGuring  the  interests  of  the  public  without  any  regard 
to  the  fair  demands  of  the  corporations  will  again  defeat  its  own  pur- 
pose" (p.  262).  Moreover,  municipal  ownership  (ch.  x)  is  not  held 
up  as  a  cure-all  for  the  difficulties  of  utility  regulation,  as  the  trend  of  the 
earlier  chapters  leads  one  to  expect;  its  advantages  and  disadvantages 
are  carefully  evaluated;  and  the  conclusion  is  reached  that  "all  public 
utilities  are  not  to  be  treated  alike."  For  certain  utilities,  such  as 
waterworks,  "good  theaters  at  low  rates,"  and  pawn  shops,  "mimicipal 
ownership  is  a  logical  necessity,"  while  for  other  utilities  local  condi- 
tions should  largely  determine  the  policy.  All  legal  and  financial  diflSr 
culties,  the  author  believes,  should  be  removed,  however,  so  that  mu- 
nicipal ownership  would  be  "a  sword  of  Damocles  suspended  over  the 
heads  of  uncontrollable  corporations." 

The  fortynseven  pages  devoted  to  municipal  finance — including  rev- 
enues, debt,  budget  and  accounting — permit  only  a  brief  discussion  of 
a  few  of  the  more  significant  aspects  of  that  important  field  of  municipal 
functions.  His  observations  and  conclusions  in  that  field  are,  however, 
especially  suggestive  and  thoroughly  sound;  though  they  are  necessarily 
too  general  to  be  of  much  value  to  officers  or  citizens  looking  for  prac- 
tical aid.  It  is  highly  fitting,  after  outlining  such  a  comprehensive 
paternalistic  program  of  municipal  activities,  to  conclude,  that  "what 
the  financial  resources  of  cities  conunonly  are  and  how  they  can  be 
increased  becomes  .  .  .  the  foundation  stone  for  the  building 
of  a  municipal  program."  The  growing  financial  burden  of  the  city 
should  be  met  through  improved  methods  of  taxation,  including  expert 
assessors  and  lot  and  block  maps;  a  larger  measure  of  state  aid;  wider 
application  of  betterment  taxes  and  excess  condemnation;  and,  when 
efficiency  in  municipal  adminstration  permits,  greater  revenue  from 
income-producing  property.  In  the  case  of  bond  issues,  administra- 
tive  control  should  be  substituted  for  legislative  limitation.  Since  it 
is  not  financially  possible  "to  do  everything  at  once,"  the  author  in 
the  closing  chapter  calls  upon  the  public-spirited  citiiens  to  get  to- 
gether on  a  comprehensive  program  in  which  the  luxuries — "more 
showy  aspects  of  city  improvement" — give  place  to  the  "more  obscure 
phases  of  social  welfare." 

While  the  book  is  intended  to  be  a  guide  for  publicsspirited  citisens, 
the  demand  of  such  citisens  for  concrete  examples  is  almost  entirely 
disregarded.  Practical  men  of  affairs,  who  must  be  reached  if  munici- 
pal reform  is  to  succeed  in  America,  ask  first:  "Where  and  with  what 
success  has  the  proposed  measure  or  policy  been  tried?"    Without 
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such  information  they  are  inclined  to  give  scant  attention  to  the  con- 
structive theories  of  writers  in  the  academic  field.  The  practical 
value  of  the  work  would  certainly  have  been  enhanced  by  supple- 
menting the  general  principles  with  concrete  examples. 

The  chapters  on  "Public  Morals"  and  "Social  Welfare"  (chs.  v  and 
vi)  deal  largely  with  controversial  subjects.  Hence  the  standards  set 
up  by  the  author  will  be  standards  only  for  those  who  agree  with  his 
viewpoint.  Many  among  those  who  have  the  best  interest  of  the  city 
at  heart  do  not  beUeve  with  the  author  that  Sunday  amusements, 
gambling,  drinking,  etc.,  are  distinctly  local  administrative  questions 
to  be  handled  in  the  light  of  '*the  prevailing  community  opinion." 
''The  fact  that  our  population  is  made  up  in  good  part  of  people  who 
were  brought  up  under  European  standards  of  conduct"  (p.  125)  will 
not  convince  many  Americans  that  there  should  be  no  generally  recog- 
nized American  standards  of  public  morals  for  cities,  nor  will  it  lead 
to  the  universal  approval  of  the  adoption  of  the  "Continental  Sunday" 
for  American  cities.  Moreover,  municipal  improvement  in  America, 
to  be  permanent,  must  be  based  upon  American  experience  imder 
American  conditions  rather  than  upon  European. 

Sins  of  omission  should  not  be  charged  up  against  an  author  choosing 
his  material  from  such  a  vast  field.  It  may  be  suggested,  however,  that 
no  standard  for  the  measurement  of  a  public  health  program  is  adequate 
which  leaves  out  of  account  measures  taken  to  discover  and  eradicate 
venereal  diseases. 

As  a  guide  for  municipal  citizens,  the  chief  value  of  the  work  lies  in 
the  timely  emphasis  upon  social  amelioration,  and  in  the  general  survey 
in  a  single  volume  of  the  whole  field  of  municipal  activities.  As  a  text- 
book for  use  in  college  classes  its  value  for  the  study  of  any  one  function 
is  somewhat  limited  on  account  of  its  broad  scope  and  lack  of  concrete 
examples.  Its  value  will  be  greater  for  classes  which  have  at  hand 
concrete  materials  (found  in  municipal  reference  libraries)  by  which 
the  principles  and  theories  in  the  book  may  be  illustrated  and  tested. 
Aside,  however,  from  the  question  of  the  value  of  the  book  as  a  text, 
for  a  society  such  as  the  National  Mum'cipal  League  to  put  its  imprint 
upon  a  textbook  seems,  to  the  reviewer,  to  be  of  doubtful  propriety. 

Orren  Chalmer  Hormell. 

Bawdoin  College. 
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American  City  Progress  and  the  Law.    By  Howard  Lee  McBain. 
(New  York:  Columbia  University  Press.     1918.    Pp.  269.) 

This  volume  contains  the  substance  of  lectures  given  by  Professor 
McBain  during  the  spring  of  1917  at  the  Cooper  Union  in  New  York 
City.  It  deals  wholly  with  the  law  as  it  now  stands  in  relation  to  city 
progress,  and  is  not  intended  to  pass  judgment  upon  what  the  law 
ought  to  be.  In  that  respect  it  differs  from  most  of  the  legal  discus- 
sions which  have  been  incorporated,  during  the  last  dozen  years,  in 
books  relating  to  city  planning  and  public  improvements. 

The  author  presents  a  clear,  interesting  and  valuable  summary  of 
the  way  in  which  constitutions  and  laws  sometimes  facilitate  and  at 
other  times  obstruct  the  efforts  of  city  authorities  in  dealing  with  such 
problems  as  the  abatement  of  the  smoke  nuisance,  the  restriction  of 
billboards,  the  limitation  of  building  heights,  zoning,  the  excess  condem- 
nation of  land,  the  public  ownership  of  municipal  utilities,  and  so  on. 
In  each  case  he  indicates  the  extent  to  which  reform  movements  must 
reckon  with  the  law,  whether  they  like  it  or  not.  This  is  something 
which  much  needed  to  be  done,  for  reformers  are  proverbially  impa- 
tient of  legal  barriers  and  many  a  well-intentioned  plan  of  civic  im- 
provement has  gone  on  the  rocks  in  our  day  by  reason  of  its  failure 
to  regard  the  obvious  limits  which  circumscribe  the  police  power  of 
municipalities.  Of  all  the  subordinate  units  of  government  in  the 
United  States,  the  city  is  surrounded  by  the  largest  number  of  legal 
restrictions.  There  is  no  direction  in  which  it  can  go  very  far  without 
encountering  them.  Constitutions,  statutes,  charters  and  the  conmion 
law  together  form  an  iron  ring  around  the  discretion  of  the  municipal 
authorities,  even  where  the  principle  of  municipal  home  rule  has  been 
given  recognition. 

Professor  McBain  does  not  touch  the  practical  aspects  of  the  prob- 
lem which  his  book  presents.  To  do  this  would  require  a  far  larger 
volume.  But  he  has  cleared  the  way  for  anyone  who  may  henceforth 
venture  into  the  controversial  subjects  which  inevitably  connect 
themselves  with  his  general  thekne.  How  far  and  by  what  methods 
may  the  present  legal  restrictions  upon  the  cities  be  removed?  Is  it 
desirable  that  American  municipalities  should  be  encouraged  by  the 
loosening  of  the  fundamental  laws,  to  embark  upon  schemes  of  mu- 
nicipal ownership?  What  facilities  should  the  law  provide  for  cities 
which  are  now  eager  to  launch  forth  into  the  field  of  social  reform 
and  reconstruction?    The  answer  to  those  questions  is  not  for  the  lawyer 
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alone  to  give.    The  political,  economic  and  social  aspects  of  the  whole 
problem  must  be  held  equally  in  mind. 

l^thin  the  limits  to  which  the  author  has  confined  himself ,  however, 
the  field  has  been  carefully  and  adequately  covered.  The  book  is 
well  arranged  and  well  written. 

William  Bennett  Munbo. 

Harvard  University. 

New  York  as  an  Eighteenth  Century  Municipality.  Prior  to  17S1. 
By  Abthur  E.  Peterson. 

New  York  as  an  Eighteenth  Century  Municipality.  1781-1776. 
By  Geobge  William  Edwards. 

(Columbia  University  Studies  in  History,  Economics  and  Pub- 
lic Law,  lxxv,  Nos.  1  and  2.  New  York:  Longmans,  Green 
and  Company.     1917.    Pp.  xv,  199;  205.) 

These  twin  volumes  taken  together  give  the  reader  a  comprehensive 
view  of  the  government,  functions  and  life  of  the  city  of  New  York 
from  its  earUest  beginnings  down  to  the  outbreak  of  the  American 
Revolution.  The  field  covered  is  divided  at  the  year  1731,  the  date 
of  the  last  and  most  important  of  the  New  York  colonial  charters, 
known  as  the  Montgomerie  Charter.  The  studies  do  not  purport  to 
be  historical  narratives  setting  forth  the  consecutive  events  in  the 
history  of  the  colony  familiar  to  the  student  of  the  American  colonial 
period;  they  aim  rather  to  portray  the  history  of  municipal  institutions, 
activities,  and  customs  of  early  New  York. 

A  glance  at  the  tables  of  contents  as  well  as  at  the  titles  of  the  two 
books  indicates  that  they  were  worked  out  in  accordance  with  a  com- 
mon scheme  of  treatment.  Each  author  has  a  chapter  or  chapters  on 
the  following  topics:  introductory  survey  of  government,  trade  and 
industry,  regulation  of  land  and  streets,  docks  and  ferries,  keeping  the 
peace,  and  fire  protection.  Dr.  Edwards  has  a  chapter  on  the  political 
conditions  of  early  New  York  and  also  one  on  finance.  He  has,  fur- 
thermore, concluded  his  chapters  with  a  brief  summary  of  the  facts 
and  tendencies  set  forth,  always  a  welcome  aid  to  the  reader.  The 
absence  of  an  index  to  either  volume  is  not,  however,  entirely  com- 
pensated for  by  an  elaborate  analytical  table  of  contents.  Neither 
study  has  a  preface  and  the  reader  is  obliged  to  discover  from  the 
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voluminous  footnotes  the  sources  upon  which  the  authors  drew  for 
their  materials,  the  chief  source  seeming  to  have  been  the  minutes  of 
the  C!onmion  Ck>uncil  of  New  York.  It  is  to  be  expected  that  Dr. 
Peterson,  who  treats  the  earlier  period,  should  have  been  more  de- 
pendent upon  this  source  than  was  Dr.  Edwards. 

It  is  beyond  the  scope  of  this  note  to  summarise  any  of  the  con- 
tents of  these  volumes.  Suffice  it  to  say  they  will  conmiend  themselves 
to  two  classes  of  readers.  The  student  of  history  and  government 
will  find  them  mines  of  valuable  information,  carefully  arranged  and 
scientifically  weighed;  and  the  general  reader  who  gets  beyond  the 
somewhat  uninviting  titles  will  find  much  to  repay  him.  The  books 
are  written  in  an  exceedingly  readable  style,  and  he  will  be  interested 
not  only  in  the  graphic  pictures  of  the  humble  origin  of  Greater  New 
York,  but  he  will  idso  be  startled  to  discover  how  many  metropolitan 
institutions  and  policies  have  their  roots  in  the  eighteenth  century. 

ROBSBT  E.  CUSHMAN. 

Unwersity  of  lUinais. 

MINOR  NOTICES 

A  novel  and  interesting,  as  well  as  useful,  public  document  is  The 
War  Cabinet:  Report  for  the  Year  1917,  issued  by  the  British  govern- 
ment. This  includes  a  brief  account  of  the  internal  organization 
and  procedure  of  the  new  central  ccmmiittee  of  five  which  exercises 
general  control  over  the  British  administration.  But  it  includes  also  a 
series  of  chapters  presenting  a  comprehensive  and  well  written  discus- 
sion of  the  machinery  and  functions  of  the  British  government,  mainly 
during  the  year  1917,  though  in  some  matters  summarizing  earlier 
events  since  the  beginning  of  the  great  war.  Military  operations  are 
given  some  attention ;  but  the  bulk  of  the  report  deals  with  such  mat- 
ters as  army  and  naval  administration,  munitions  and  air  craft,  the 
regulation  of  industry  and  shipping,  food  control,  and  public  finance. 

Such  an  official  report  naturally  describes  events  from  the  point  of 
view  of  the  present  ministry;  and  does  not  emphasise  what  has  been 
adversely  criticized.  But  there  is  no  attempt  at  fulsome  praise;  and 
the  report  as  a  whole  can  be  commended  as  a  straightforward  and 
readable  account  of  an  eventful  year,  such  as  is  seldom  found  in  official 
documents. 

The  Federal  Law  Qiuirterly  (Federal  Publishing  Co.,  Indianapolis), 
the  first  number  of  which  appeared  in  April,  1918,  aims  to  serve  as  a 
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quarterly  supplement  to  the  two  volumes,  Important  Federal  Laws  and 
Federal  Rtdea  and  RegrdaUons,  compiled  by  John  A.  Lapp.  A  foreword 
states  that  the  pubUcation  will  contain  the  following  classes  of  material 
of  interest  to  the  student  of  federal  law:  (1)  the  statutes;  (2)  the  supple- 
mentary rules  and  regulations  which  have  the  force  of  law;  (3)  the 
interpretations  which  are  given  by  administrative  officials;  (4)  the  rules 
of  procedure  of  courts  and  of  administration  officers,  boards  and  com- 
missions. There  is  also  a  "summary  and  review"  a  page  in  length 
setting  forth  the  most  important  recent  changes  in  the  field  of  federal 
legislation  and  regulation.  The  initial  number  comprises  two  hun- 
dred pages  and  contains  the  text  of  about  forty  statutes  and  regulations. 
The  different  documents  reprinted  do  not  seem  to  be  arranged  in 
accordance  with  any  particular  scheme  unless  it  be  the  order  in  which 
the  matter  is  received  at  the  office  of  the  editor.  An  index  or  a  table 
of  contents  alphabetically  arranged  would  be  a  convenience  to  the 
reader.  This  pubUcation  will  be  of  great  value  to  everyone  who  is 
making  an  effort  to  keep  informed  regarding  the  numerous  statutes 
and  administrative  orders  emanating  continuously  from  our  govern- 
ment at  Washington. 

Procedure  in  State  Legislatures  (Philadelphia,  American  Academy  of 
PoUtical  and  Social  Science,  1918,  pp.  112)  by  Dr.  H.  W.  Dodds  is  the 
title  of  a  very  meritorious  study  of  the  methods  by  which  our  state 
legislatures  discharge  their  functions.  Little  has  heretofore  been 
written  on  this  subject  and  the  author  has  done  a  real  service  not  only 
to  students  but  to  legislators  themselves  in  preparing  a  work  which 
contains  in  concise  form  so  much  valuable  information  concerning  the 
methods  by  which  our  legislators  actually  do  their  business.  He  con- 
siders in  turn  the  power  of  the  legislature  over  its  own  procedure,  the 
organization  of  the  two  houses,  the  methods  of  settling  contested  elec- 
tions, the  selection  of  legislative  employees,  the  introduction  and  ref- 
erence of  bills,  the  appointment  of  committees,  readings,  the  use  of 
the  previous  question,  suspension  of  the  rules,  legislative  leadership,  etc. 

The  study  is  based  not  merely  on  an  examination  of  the  formal 
rules  but  upon  a  detailed  study  of  legislative  journals,  debates,  court 
decisions,  committee  reports,  correspondence  with  legislators  and  other 
sources  of  information  which  throw  light  upon  the  actual  methods  of 
legislative  procedure.  It  reveals  in  striking  form  the  various  defects 
in  the  present  methods  of  procedure  and  indicates  where  reforms  could 
be  advantageously  introduced.  It  is  a  study  which  ought  to  be  placed 
in  the  hands  of  every  member  of  the  legislature. 
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In  The  Processes  of  History  (Yale  University  Press,  1918)  Professor 
Frederick  J.  Teggart  of  the  University  of  California  presents  a  new 
and  suggestive  method  of  historical  interpretation.  Following  the 
methods  of  evolutionary  research  in  the  biological  sciences  he  exam- 
ines the  factors  which  have  moulded  the  development  of  the  human 
race  and  in  so  doing  endeavors  to  interpret  in  a  new  light  the  charac- 
teristics of  modem  poUtical  organizations.  "Students  of  Nature/' 
Professor  Teggart  points  out,  ''have  most  significantly  enlarged  the 
knowledge  of  the  world  during  the  last  fifty  years;  but  students  of 
Man  have  made  no  such  striking  advance  in  their  field  of  investigation.'' 
The  reason,  he  believes,  is  to  be  foimd  in  the  fact  that  historians,  econ- 
omists and  sociologists  have  devoted  most  of  their  energies  to  the  col- 
lection of  facts,  and  have  left  out  of  account  the  need  for  ''refinement 
in  the  technique  of  investigation."  This  point  of  view  is  indeed  well 
worth  examination  and  discussion. 

The  Proceedings  of  the  Ninth  National  Conference  on  City  Planning 
(N.  Y.,  1917)  contains  the  papers  read  at  the  Kansas  City  meetings 
last  year.  The  discussions  range  over  a  wide  field,  including  such  topics 
as  railroad  terminals,  street  widening  and  traffic  regulation,  parkways, 
loning,  and  the  practical  application  of  dty  planning  principles. 

Quite  out  of  the  ordinary  run  of  textbooks  is  the  volume  entitled 
Use  your  Government  by  Alissa  Franc  (N.  Y.,  E.  P.  Dutton  A  Co.,  1918, 
pp.  374).  The  purpose  of  the  book  is  to  explain,  not  what  American 
government  is  but  what  it  does,  and  particularly  what  it  does  for  every 
section  of  the  community.  This  is  made  clear  by  the  grouping  of  the 
material  under  such  cha^iter-headingw  as  "The  Farmer,"  "The  Inuni- 
grant,"  "The  Negro,"  and  "The  Woman  in  her  Home."  Unfortu- 
nately the  workmanship  is  not  nearly  so  good  as  the  general  conception. 
The  material  is  not  weH  digested  and  the  volume  has  in  consequence 
the  flavor  of  the  encyclopedia.  There  is  an  unusual  amount  of  infor- 
mation in  the  book  and  most  of  it  is  accurate;  but  too  much  is  of  the 
miseellaDeous  sort  and  the  style  of  the  volume  is  not  sudi  as  to  make 
any  strong  appeal  to  the  plain  dtisen  for  whose  enfi^itemnent  it  is 
intended 

Under  the  title  Liberty  and  Democracy  (Boston,  Marshall  Jones  Co.), 
Professor  Hartley  Burr  Alexander  of  the  Umversty  of  Ndiraska  has 
reprinted  various  essays  which  have  appeared  from  his  pen  in  the  Norik 


RECENT  PUBLICATIONS  OF  POLITICAL  INTEREST 

BOOKS  AND  PERIODICALS 

BEATRICE  OWENS^ 

AMERICAN  GOVERNMENT  AND  PUBLIC  LAW 

Bookt 

Carlson,  KntUe  B,  The  ezerciBe  of  the  veto  power  in  Nebraska.  Bull.  no. 
12,  Nebraska  Hist,  and  Pol.  Soi.  Series.    Lincoln,  Nebraska. 

Constitutional  conventions  in  Illinois.  Pp.  156.  Springfield,  111.,  Legislative 
Reference  Bureau. 

Cothren,  M,  B,    The  A.  B.  C.  of  voting.    Pp.  138.    N.  Y.,  Century  Co. 

Dodds,  H,  W.  Procedure  in  state  legislatures.  Pp.  112.  Philadelphia,  Am. 
Acad.  Pol.  and  Soc.  Sci. 

Dunn,  Scanuel  0,  Regulation  of  railways.  Pp.  354.  N.  Y.,  D.  Appleton 
A  Co. 

Forman,  Samuel  B.  and  Shuler,  Marjarie.  The  woman  voter's  manual.  Pp. 
108.    N.  Y.,  Century  Co. 

Franc,  Ali9$a.    Use  your  government.    Pp.  374.    E.  P.  Dutton  A  Co. 

Lane,  Franklin  K.  The  American  spirit.  Pp.  131.  N.  Y.,  Frederick  A. 
Stokes  Co. 

Lapp,  John  A.,  comp.  Federal  rules  and  regulations.  Pp.  1140.  Indian- 
apolis, B.  F.  Bowen  A,  Co. 

War  addresses  of  Woodrow  Wilson,  with  an  introduction  and  notes  by  Arthur 
Roy  Leonard.    Pp.  129.    N.  Y.,  Ginn  A  Co. 

Artielee 

Budget.  The  recent  movement  for  state  budget  reform:  1911-1917.  Munici- 
pal Research,  No.  91.    Nov.,  1917. 

.    Budgetary  procedure  in  its  relation  to  representative  government. 

W.  W,  Willoughby.    Ytrie  Law  Jour.    Apr.,  1918. 

Civil  Service.    Removals  of  civil  service  employes.    William  Dudley  Foulke.   , 
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Constitatioiud  Conventioiis.  Constitutional  convention  of  1868.  Bugene 
Cypert.    Vol.  ly.    Pub.  of  the  Arkansas  Hist.  Assoc. 

.    The  constitutional  convention  of  1874 — reminiscences.    /.  W.  House. 

Vol.  IV.    Pub.  of  the  Arkansas  Hist.  Assoc. 

Bfflciency.  New  problems  of  governmental  efficiency.  A.  AT.  Holcombe. 
Am.  Econ.  Rev.  Supp.    Mch.,  1918. 

.    The  state  movement  for  efficiency  and  economy.    Munio.  Research, 
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Elections.  Msiy  Congress  constitutionally  prohibit  alien  enemies  to  vote  at 
federal  elections?    Raleigh  C.  Minor,    Virginia  JJsiw  Rev.    Mch.,  1918. 

.    Irregular  voting  in  the  United  States.    A.  C.  MiUspaugh,    Pol.  Sci. 

Quar.    June,  1918. 

Employment  Bureaus.  Coordination  of  federal,  state,  and  municipal  em- 
ployment bureaus.     Henry  R,  Seager,    Am.  Econ.  Rev.  Supp.    Mch.,  1918. 

Fourteenth  Amendment.  Justice  Holmes  and  the  fourteenth  amendment. 
Fletcher  Dohyne.    Illinois  Law  Rev.    June,  1918. 

Immigration  Law.  La  nouvelle  loi  am^ricaine  sur  1 'immigration  (Burnett 
bill).    Maurice  Dewavrin,    Rev.  Pol.  et  Pari.    Mars,  1918. 

Judiciary.  An  analysis  of  American  judicial  administration  and  the  problem 
of  its  reformation.    Henry  Upson  Sims.    Virginia  Law  Rev.    Apr.,  1918. 

.    The  federal  judiciary,    ii.    John    F,    Phillips,    Amer.  Law  Rev. 

May-June,  1918. 

.    The  railroad  commission  as  a  model  for  judicial  reform.    Max  Thelen, 
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Labor  and  War.  America's  labor  convention  in  war  time.  S,  Gompers,  Am. 
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Cheadle.    Yale  Law  Jour.    May.  1918. 

Military  Service.  Compulsory  universal  military  training.  Thomas  W. 
Shelton.    Virginia  Law  Rev.    Apr.,  1918. 

.    Participation  of  the  bar  in  enforcement  of  the  selective  service  law. 

Henry  W.  Taft.    Bench  and  Bar.    Mch.,  1918. 

New  York  State.  Putting  New  York  state  in  the  war.  Charles  S.  Whitman. 
Forum.    June,  1918. 

Political  Parties.  The  influence  of  the  west  on  the  rise  and  fall  of  political 
parties.     Homer  C.  Hockett.    Miss.  Valley  Hist.  Rev.    Mch.,  1918. 

.    The  National  Nonpartisan  League.    Rev.  of  Rev.    Apr  ,  1918. 

.    Party  politics  in  war  issues.    Reed  Smoot.    Forum.    May,  191  . 
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in  the  United  States.    Quincy  Wright.    Am.  Jour.  Inter.  Law.    Jan.,  1918. 
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Apr.,  1918. 
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xxxii  +  642.    Napoli,  A.    Chiurazzi  (S.  Morano).    1917. 

Artiele9 
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DEMOCRATIC  IDEALS  AND  REPUBLICAN 
INSTITUTIONS  IN  INDIA 

BENOT  KUMAR  SARKAR 

To  appreciate  the  political  theories  and  institutions  of  Asia 
in  the  proper  historical  perspective,  it  is  necessary  to  remember 
that,  in  spite  of  Switzerland,  imiversal  suffrage  and  the  initia- 
tive and  referendum  are  essentially  young  phenomena  in  Eur- 
America;  and  that  republicanism  cannot  be  pronoimced  to  be  a 
historic  trait  of  the  occidental  mind. 

On  the  other  hand,  it  is  apparent  that  the  liberal  political 
movements  in  Young  Asia  have,  if  at  all,  only  very  remote  blood- 
relationship  with  the  theories  and  institutions  developed  in  its 
past  history.  The  Japanese  constitutional  monarchy,  the  ideals 
of  the  Yoimg  Tiu-k,  the  Chinese  republic,  as  well  as  the  national- 
ist activities  in  Egypt,  Persia  and  India,  are  chiefly  based  on 
the  modem  Eur-American  achievements.  These  sources  can 
be  briefly  mentioned  as:  (1)  the  English  parliament,  (2)  the 
American  federation,  (3)  the  "ideas  of  1789,"  (4)  the  idealism  of 
Fichte  and  Schiller,  (5)  the  socialism  of  Karl  Marx  and  Louis 
Blanc,  (6)  the  political  mysticism  of  Joseph  Mazzini,  and,  last 
but  not  least,  (7)  the  philosophy  and  methodology  of  John 
Stuart  Mill. 

Within  these  limitations  it  should  be  possible  to  define  the 
rightful  place  of  the  Asians  in  a  scientific  study  of  comparative 
politics. 

581 


582  THS  AMSBICAN  POLITICAL  8CISNGB  BBVIBW 

ORIENTAL  POLITICAL  PHILOSOPHY 

Writers  on  the  history  of  political  theory  make  it  a  point  to 
quote  democratic  verses  from  the  Bible.  We  are  asked,  for 
example,  to  note  the  following  statement  of  St.  Paul:  ^'Th^e 
can  be  neither  Jew  nor  Greek,  there  can  be  neither  bond  n<nr 
free,  there  can  be  no  male  and  female;  for  ye  are  one  in  Christ 
Jesus." 

Notions  like  this  constitute  a  large  part  of  Chinese  and  Hindu 
classics.  Bulky  as  they  are  they  can  be  mainly  grouped  undear 
the  formula:  ''All  men  are  morally  and  spiritually  equal."  The 
Pauline  declaration  is  abnost  a  chip  from  Vedantic  monism. 

Moh-ti  (c  B.C.  500-420),  "the  only  Chinese  who  can  truly  be  < 

said  to  have  founded  a  religion,"  was  the  preacher  of  imiversal 
brotherhood.  Mencius  (B.C.  373-289),  the  great  Cc^ucian 
philosopher,  said:  ''Moh-ti  loved  all  men,  and  would  gladly  wear 
out  his  whole  being  from  head  to  heel  for  the  benefit  of  man- 
kind." This  doctrine  of  imiversal  altruism  is,  sajrs  Suh  Hu  in 
The  Development  of  Logical  Method  in  Ancient  China,  a  repudia- 
tion of  the  Confucian  principle  of  love  decreasing  with  the  re- 
moteness of  relationship.  Hui  Sze,  the  neo-Mohist  dialectician 
of  the  fourth  century  B.C.,  also  taught  "Love  all  things  equally; 
the  universe  is  one." 

In  Islam  the  social  equality  of  all  "believers"  is  proverbial. 
The  brotherhood  of  the  Mohammedans  without  distinction  of 
race  is  the  most  characteristic  tenet  of  their  faith.  The  following 
is  the  injimction  of  the  Koran*  on  this  point: 

"If  two  parties  of  the  believers  contend  with  one  another,  do 
ye  endeavor  to  compose  the  matter  between  them  .... 
make  peace  between  them  with  equity  ....  Verily  the 
true  believers  are  brethren;  wherefore  reconcile  your  brethren 

neither  defame  one  another;  nor  call  one  another 
by  opprobrious  names." 

The  Hindu  Puranas  also  are  replete  with  instructions  like  the 
following:  "Everywhere,  0  Daityas   (Titans),  ye  should  per- 

'^  Ch.  XLix  (Sale's  translation).  . 
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ceive  the  equal;  for  the  realization  of  equality  (samatva  or  same- 
ness, oneness,  etc.)  is  the  worship  of  God."' 

This  democratic  conception  of  equality  or  Pauline  oneness  is 
essentially  different  from  the  idea  of  Aristotle,  who  believed  in 
the  fimdamental  inequality  of  man,  to  whom,  therefore,  slavery 
was  a  ''natural"  institution.  But  this  is  the  common  residuum 
of  the  teachings  of  the  Chinese,  Mohammedans,  and  Hindus  of 
Asia,  as  well  as  the  Stoics  of  the  Hellenistic  world,  and  the  Church 
Fathers  and  Canonists  of  medieval  Europe,  in  spite  of  simdry 
differences.  Indeed,  the  doctrine  is  boimd  to  remain  the  most 
acceptable  postulate  of  thought  as  long  as  there  are  men  and 
women  to  take  interest  in  religion  and  morals. 

There  are,  however,  sentiments  of  a  more  directly  democratic 
character  in  oriental  political  philosophy.  The  Chinese  classics, 
especially  the  Confucian  Shu-king  (Book  of  History)'  and  the 
Mencian  Books,  ^  and  the  Hindu  neeti-ahastraa  (treatises  on  state- 
craft), dharma^hastras  (treatises  on  law),  and  epics  (especially 
the  Mahabharata)  contain  frequent  discussions  as  to  the  restraints 
on  royal  absolutism,  the  responsibility  of  ministers,  and  the 
authority  of  the  people. 

The  whole  political  theory  of  the  Chinese  is  in  fact  given  in  a 
nutshell  in  the  dictiun  of  Mencius  that  ''the  most  important  ele- 
ment in  a  state  is  the  people;  next  come  the  altars  of  the  national 
gods;  least  in  importance  is  the  king."  Chinese  mentality  has 
thus  been  nurtured  on  a  tradition  which  is  diametrically  oppo- 
site to  the  absolutism  of  the  Leviathan  and  the  divine  right 
theory  of  the  Patriarcha.  "It  is  treated  ahnost  as  a  consti- 
tutional principle  that  when  the  king  of  China  misbehaves  it  is 
the  duty  of  the  most  virtuous  and  powerful  of  the  provincial 

princes  to  depose  and  succeed  him This  is  not 

the  only  point  on  which  the  political  philosophy  of  ancient  China 
was  advanced  and  revolutionary."* 

*  Vitnu  Pur  ana  f  Ch.  xvii. 

*  Pt.  II,  Bk.  II,  ch.  i,  6;  ch.  ii,  17,  18;  Pt.  iv,  Bk.  III.     (Legge's  trans.) 

*  Bk.  I,  Pt.  II,  ch.  iv,  10;  ch.  viii,  2,  3;  Bk.  V,  Pt.  i,  ch.  r,  8;  Pt.  ii,  ch.  ix,  1. 

*  Simcox's  Primitive  Civilizations,  Vol.  II,  p.  18. 
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It  is  in  the  light  of  this  ideal  that  we  can  understand  the  sig- 
nificance of  the  wording  of  the  edict  by  which  the  last  Manchu 
(Dowager  Empress)  formally  declared  the  throne  vacant  and 
invited  the  Republic  to  step  into  the  shoes  of  the  monarchy. 
The  "abdication"  edict  records  the  **desire  to  follow  the  precepts 
of  the  sages  of  old  who  taught  that  political  sovereignty  rests  ul- 
timately with  the  people."  It  has  restated  the  Rousseauesque 
Mencian  creed:  "By  observing  the  nature  of  the  people's  aspi- 
rations we  learn  the  will  of  Heaven."  Verily,  vox  papvli  vox  dei 
is  almost  a  truism  to  the  Chinese. 

THE  DOCTRINE  OP  RESISTANCE   IN  HINDU  THOUGHT 

Equally  radical  ideas  about  the  authority  of  the  people  occur 
in  the  political  philosophy  of  the  Hindus.  According  to  Shookra, 
the  Hindu  Mencius,  who  during  the  earher  centuries  of  the 
Christian  era  preserves  for  us  some  of  the  past  traditions,  "the 
ruler  has  been  made  by  Brahma  (the  highest  God)  but  a  servant 
of  the  people,-  getting  his  revenue  as  remuneration.  His  sover- 
eignty, however,  is  only  for  the  protection  of  the  people."*  The 
king  is  described  as  a  wage-earner  by  Baudhayana  in  his  law- 
book.' As  a  corollary  to  this  notion,  the  king,  like  any  other 
public  servant  or  individual  in  the  state,  is  liable  to  fines  for  vio- 
lation of  the  law.    This  is  stated  categorically  by  Manu.' 

The  dignity  of  the  people  is  adumbrated  by  Shookra  in  a  most 
merciless  maimer.  He  admits  the  importance  of  the  office  of 
kingship,  but  is  not  prepared  to  concede  any  distinction  between 
man  and  man.  Thus  asks  he,  "does  not  even  the  dog  look  like 
a  king  when  it  has  ascended  a  royal  chariot?  Is  not  the  king 
justly  regarded  as  a  dog  by  the  poets?"'  The  idea  is  that  the 
king  is  as  good  or  as  bad  as  any  other  human  being.  There  is 
no  extra  sacredness  in  the  person  of  the  king. 

•  Ch.  I,  lines  375^376;  Ch.  iv,  sec.  ii,  line  259.  My  English  translation  of 
Sukra-nitt  is  based  on  the  Sanskrit  text  edited  by  Oppert,  and  forms  Vol.  Xlll 
of  The  Sacred  Books  of  the  Hindus  (Panini  Office,  Allahabad;  Agents:  Luzac  and 
Co.,  London). 

f  I,  10,  18,  1,  The  Sacred  Books  of  the  East  (ed.  Max  Mttller). 

•  Ch.  VIII,  verse  336. 

•  Ch.  I,  lines  745,  746. 
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Shookra  does  not  want  to  see  the  majesty  of  the  people  con- 
verted into  a  dead  letter.  So  he  advises  that  the  king  "should 
dismiss  the  officer  who  is  accused  by  one  hundred  men."*®  Here 
is  one  of  the  agencies  by  which  public  opinion  is  brought  to  bear 
on  the  state.    This  is  the  doctrine  of  recall  in  embryo. 

The  rights  and  interests  of  the  people  are,  according  to  the 
practice  in  the  Mahabharata,  safeguarded  by  the  ministry."  It  is 
almost  a  postulate  with  all  Hindu  writers  on  neeti  (statecraft) 
that  the  ministers  are  the  people's  representatives  and  guardians. 
They  are  intended  to  be  a  check  on  the  royal  power.  As  Bhar- 
advaja  remarks,  they  constitute  "the  sole  prop  of  the  state."** 

Arbitrary  monarchy  has  no  place  in  Shookra's  idea  of  legitimate 
authority.  "The  monarch  who  follows  his  own  will  is  the  cause 
of  miseries  and  soon  gets  estranged  from  his  kingdom  and  alien- 
ated from  his  subjects."  The  residt  is  a  revolution  in  the  state. 
This  can  be  avoided,  according  to  his  advice,  if  the  opinion  of  a 
"meeting"  checks  and  controls  the  actions  of  the  king.  The 
wise  ruler  should,  therefore,  "abide  by  the  well-thought-out 
decisions  of  councillors,  office-bearers,  subjects  and  members 
attending  a  meeting,  never  by  his  own  opinions."" 

Exclusive  government  by  the  one  is  also  unequivocally  ruled 
out  of  order  in  the  McUsya  Purana^*  and  the  Agni  Purana^* 
"The  king  must  not  decide  on  the  policies  as  one  (i.e.  quite 
alone)."  (Naikastu  mantrayen  mantram.)  The  evils  of  such  a 
rule  are  described  by  Kamandaka,**  who,  as  a  writer  of  neefe- 
shaslra,  is  older  than  Shookra.  Even  in  Kautilya's  Arthc^-ahastra^'' 
(fourth  century  B.C.),  the  bible  of  imperialism,  the  council  of 
ministers  is  an  essential  estate  of  the  realm. 

"  Ch.  I,  line  755. 

*>  Hopkins'  '^  Social  and  Military  Position  of  the  Ruling  Caste  in  Ancient 
India  as  Represented  by  the  Sanskrit  Epic"  in  the  Journal  of  the  American  Ori" 
ental  Society,  Vol.  XIII,  1889,  pp.  143,  144,  etc. 

"  The  Artha-^htLstrOf  Book  V,  Ch.  iv  (Shamasastry*s  trans,  in  the  Indian 
Antiquary,  1909-1910). 

"  Ch.  II,  lines  5,  6,  7,  8. 

»«  Ch.  220,  verse  37. 

»  Ch.  225,  verse  18. 

>*  Neetif  Ch.  xi,  verse  75  (Sanskrit  text  in  the  Bibliotheca  Indica  Series). 

>'  Book  I  (Shamasastry's  trans,  in  the  Myeore  Renew,  1906-1908). 
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Again,  according  to  Shookra,  it  is  not  Plough  that  there  is  a 
body  of  ministers  in  the  state.  They  must  be  powerful  enough 
to  control  the  king.  They  must  not  be  merely  the  ^'king's 
men."  ''Can  there  be  prosperity  in  a  kingdom/'  he  asks  "if 
there  be  ministers  whom  the  king  does  not  fear?"  And  hede- 
fines  ''good  ministers"  as  such  persons  "whose  control  the  king 
fears."^*  Consistent  with  this  idea  is  the  theory  that  the  rejec- 
tion of  the  ministers'  advice  by  the  king  is  tantamoimt  to  tyranny. 
"The  king  who  does  not  listen  to  the  counsels  of  ministers  about 
things  good  and  bad  to  him  is  a  thief  in  the  form  of  a  ruler,  an 
exploiter  of  the  people's  wealth."" 

But  the  legally  constituted  coimcil  of  ministers,  "the  few," 
may  often  fail  to  bring  to  bay  an  arbitrary  Charles  I,  the  Chow 
in  Mencius'  story.  Shookra  has  discussed  such  a  contingency 
and  has  found  in  the  ultimate  power  of  the  people  the  only  solu- 
tion of  such  problems.  Should  the  councilors  have  been  brow- 
beaten by  the  king,  "the  unity  of  opinion  possessed  by  the  many 
is  more  powerful  than  the  king.  The  rope  that  is  made  by  a 
combination  of  many  threads  is  strong  enough  to  drag  the  lion."'^ 

Logically,  therefore,  the  Hindu  political  thinkers  have  been,  as  a 
rule,  advocates  of  active  resistance.  According  to  Kautilya  the 
nemesis  of  tyranny  is  expulsion.  The  Mahabharata*^  justifies  regi- 
cide on  the  part  of  the  people  (tarn  hanyvh  prajah)  if  the  king  is 
not  a  "protector"  and  "leader"  but  one  who  "spoils"  or  ruins 
and  "demolishes"  or  destroys.  According  to  Manu,"  the  king 
who  through  foolishness  tyrannizes  over  his  own  state  is  very 
soon  "deprived  of  his  kingdom  and  life  together  with  his  kith 
and  kin.  As  the  lives  of  living  beings  perish  through  torture  of 
the  body,  so  the  lives  of  kings  also  are  lost  through  torturing  the 
kingdom."  And  Shookra-neeti^  is  as  emphatic  as  the  Mahah- 
harata  in  its  advice  to  the  people  regarding  the  treatment  of  a 
tyrant.     "If  the  king  is  an  enemy  of  virtue,   morality,   and 

>•  Ch.  II,  lines  163, 164. 

>•  Ch.  II,  lines  515,  516. 

"  Ch.  IV,  Sec.  vii,  830-833,  838,  839. 

"  Book  XIII,  ch.  Lxi,  32. 

»  Ch.  VII,  verses  111,  112. 

^  Ch.  II,  lines  549-652. 
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Btrength,  the  people  should  expel  him  as  the  nuner  of  the  state/' 
And  for  the  mamtenance  of  the  state  ''the  priest  with  the  consent 
of  the  prakriti  (the  council  of  ministers)  should  install  one  who 
belongs  to  his  family  and  is  qualified." 

Historical  evidences  and  legendary  traditions  show  that  these 
notions  about  the  popular  source  of  political  authority  were  not 
mere  copybook  maxims.  The  minister  I  Yin  confined  the  sover- 
eign Tai  Chia  temporarily  in  a  palace  at  Timg  near  the  remains 
of  the  former  king  "xmtil  he  gave  proof  of  reformation."  When 
K\mg-sun  Chow  asked  Mencius  whether  worthies  being  ministers 
might  indeed  banish  their  vicious  sovereigns  in  this  way,  he  an- 
swered: "If  they  have  the  same  purpose  as  I  Yin,  they  may; 
otherwise  it  would  be  usurpation."^^  In  India,  King  Bimbisara^ 
had  to  abdicate  in  favor  of  his  son  because  he  had  violated  the 
law  of  the  land.  And  an  imalloyed  democracy  was  the  polity 
in  operation  during  the  first  period  of  the  Mohammedan  Cali- 
phate, when  every  "believer"  had  the  right  to  be  a  coimcilor. 

But,  on  the  whole,  these  theories  of  oriental  political  philosophy 
should  be  evaluated  in  the  same  way  as  those  in  medieval  Europe. 
In  the  first  place,  as  Mr.  Figgis  remarks,**  we  are  always  in 
danger  of  reading  our  thoughts  into  the  words  of  the  ancients, 
of  drawing  modem  deductions  from  non-modem  premises.  In 
the  second  place,  such  speculations  cannot  be  wholly  taken  as 
the  outcome  or  reflex  of  actual  popular  developments.  The 
democratic  ideals  of  philosophers,  the  pious  wishes  of  moralists  as 
to  the  right  conduct  of  statesmen,  or  the  admonitions  by  sages 
and  "superior  men"  do  not  necessarily  indicate  the  existence  of 
republican  institutions. 

Not  only  in  political  theory,  but  in  political  development, 
also,  Asia's  record  is  to  a  considerable  extent  parallel  to  that  of 
continental  Europe  down  to  1789.  For  all  practical  puix>06e6  it 
is  despotism,  arbitrary  even  when  "enlightened,"  that  has  been 
the  norm  in  the  development  of  Eiux)pean  polity.    And  the 

»*  Menciufl,  Book  VII,  Part  I,  xxxi. 

»  Beal'8  Buddhxit  Records,  Vol.  II,  p.  166. 

»•  From  Gerton  to  Orotius,  p.  31. 
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checks  and  restraints  casually  imposed  on  it  by  the  assemblies 
have  had  no  cumulative  effect,  except  in  England,  in  the  making 
of  constitutionalism.  If  students  of  poUtical  institutions  were 
less  accustomed  to  read  into  past  achievements  the  meaning  of 
the  latest  phases  of  popular  sovereignty,  they  would  find  that  the 
repubhcanism  of  today  has  really  had  no  precedent  either  in 
classical  or  feudal  E\u*ope.  And  if  an  unprejudiced  investiga- 
tion of  a  searching  character  were  attempted  in  the  field  of  Asian 
poUtical  institutions  for  the  same  periods,  the  effort  would  lead 
to  a  discovery  of  the  "doubles' '  or  replicas  and  analogues  of  what 
the  occidentals  have  been  familiar  with  among  themselves. 
Political  science  would  then  recognize  that,  after  all,  Asia's  ex- 
perience has  not  been  distinctively  "Oriental,"  but  that,  what 
should  be  assumed  a  priori,  man  has  been  f imdamentally  the 
same  "poUtical  animal"  of  Aristotle  both  in  the  East  and  the 
West. 

THE  REPUBLICS  OF  ANCIENT  INDIA 

RepubUcs  with  sovereign  authority  must  have  originated  very 
early  in  India.*^  Some  of  them  survived  with  complete  or  modi- 
fied independence  down  to  the  fourth  century  B.C.  These  are 
mentioned,  not  only  in  Buddhist  and  Jaina  records,  but  also  in 
the  Greek  and  Latin  Uterature  on  India  and  Alexander,"  as  well 
as  in  the  Sanskrit  epics  and  treatises  on  poUtics. 

The  Hindus  of  the  Vedic  age  were  familiar  with  repubUcan 
nationaUties.  Among  the  Uttara  Kurus  and  the  Uttara  Madras 
the  "whole  community  was  consecrated  to  rulership,"  in  the 
language  of  the  Aitareya  Brahmana^^  Such  poUties  were  caUed 
vairajya,  i.e.  kingless. 

RepubUcs  are  described  in  the  Mahabharata  as  invincible*^ 
states  in  which  the  rule  of  "equaUty"  is  observed   (sadrishah 

*^  Kashiprasad  Jayaswal's  "Introduction  to  Hindu  Polity"  in  the  Modem 
Review,  Calcutta,  May-July,  1913;  Narendranath  Law's  "Forms  and  Types  of 
States  in  Ancient  India"  in  the  same  journal,  September,  1917. 

**  Mcgasthenes'  FragmenlB,  L,  LVI;  Hopkins'  article  in  the  Journal  of  the 
American  Oriental  Society,  XIII,  136. 

"  VII,  3,  14. 

•0  Shanti'parva,  ch.  cvii,  verses  30-32. 


DEMOCRATIC  IDEALS  IN  INDIA  589 

sarve  .  .  jatya  .  .  kvlena).  "Neither  prowess  nor  clever- 
ness can  overthrow  them;  they  can  be  overthrown  by  the  enemies 
only  through  the  policy  of  division  and  subsidy." 

The  men  who  constituted  the  executive  of  such  kingless  poli- 
ties were  called  rajan*^  or  kings.  The  title  reminds  one  of  the 
impression  which  the  Senate  of  republican  Rome  left  on  the 
emissaries  of  Pyrrhus  of  spirus.  They  described  it  as  an  "assem- 
bly of  kings." 

During  the  lifetime  of  Shakyasimha,  the  Buddha  (B.  C.  557- 
477),  the  Sakiyas  and  the  Vajjians  were  the  most  important  re- 
publican clans  in  the  eastern  provinces  of  India.  The  territory 
of  the  Sakiya  republic  covered  about  fifty  miles  east  to  west,  and 
thirty  or  forty  miles  southward  from  the  foot  of  the  Himalayas. 
The  population  numbered  about  one  million. 

The  Videhas  had  at  first  been  monarchical  with  jurisdiction 
over  an  area  twenty-three  hundred  miles  in  circumference.  But 
they  abolished  the  regal  polity,  and  joined  the  Vesali  and  six 
other  peoples  to  form  the  powerful  Confederacy  of  the  Vajjians. 

The  administrative  and  judicial  business  of  the  Sakiya  republic 
was  "carried  out  in  public  assembly,  at  which  young  and  old 
were  alike  present,  in  the  common  mote  hall.    A  single  chief 

was  elected  as  office-holder  presiding  over  the 
sessions,  and  if  no  sessions  were  sitting,  over  the  state.  He  bore 
the  title  of  raja  which  must  have  meant  something  like  the  Roman 
consul  or  the  Greek  archon."  Besides  this  mote  hall  at  the 
principal  town  we  hear  "of  others  at  some  of  the  other  towns. 
And  no  doubt  all  the  more  important  places  had  such  a  hall  or 
pavilion."" 

In  the  United  States  of  the  Vajjians  "criminal  law  was  admin- 
istered by  a  succession  of  regularly  appointed  officers:  justices, 
lawyers,  rehearsers  of  the  law  maxims,  the  council  of  the  repre- 
sentatives of  the  eight  clans,  the  general,  the  vice-consul,  and 
the  consul  himself.  Each  of  these  could  acquit  the  accused. 
But  if  they  considered  him  guilty  each  had  to  refer  the  ease  to 

n  Rhys  Davidfl'  Buddhist  India,  pp.  22,  41. 
«  Ibid.,  Ch.  II. 
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the  next  in  order  above  them,  the  consul  finally  awarding  the 
penalty  according  to  the  book  of  precedents/'^ 

Buddha  himsdyT  was  a  stanch  republican  in  political  views. 
We  have  the  following  conversation  between  him  and  his  disciple 
''the  venerable  Ananda/'  in  the  M(iharparir^ibbanar9uttanta: 

''Have  you  heard,  Ananda,  that  the  Vaj jians  foregather  often 
and  frequent  the  public  meetings  of  the  clans?'' 

"Lord,  so  I  have  heard,"  replied  he. 

"So  long,  Ananda,"  rejoined  the  Blessed  One  (Buddha),  "as 
the  Vaj  jians  foregather  thus  often,  and  frequent  the  public  meet- 
ings of  their  clan,  so  long  may  they  be  expected  not  to  decline 
but  to  prosper." 

And  in  like  manner  questioning  Ananda  and  receiving  a  simi- 
lar reply,  the  Exalted  One  declared  as  follows  the  other  conditions 
which  would  ensure  the  welfare  of  the  Vajjian  Confederacy: 

"So  long,  Ananda,  as  the  Vajjians  meet  together  in  concord, 
and  carry  out  their  undertakings  in  concord  ....  so 
long  as  they  honour  and  esteem  and  revere  and  support  the 
Vajjian  elders  ....  so  long  may  they  be  expected  not 
to  decline  but  to  prosper."** 

It  was  not  in  a  quietist's  manner  that  Buddha  tried  to  realize 
his  ideas.  He  was  an  active  organizer.  From  the  same  text  we 
catch  a  glimpse  of  his  republican  propaganda.  He  says:  "When 
I  was  once  staying  ....  at  Vesali  at  the  Sarandada  shrine 
I  taught  the  Vajjians  these  conditions  of  welfare." 

These  are  three  of  the  "seven  conditions  of  welfare"  in  the 
political  philosophy  of  Buddha.  And  he  was  militant  enough  to 
maintain  this  republican  creed  even  when  pitted  against  mon- 
archy. Ajatasatru,  the  king  of  Magadha,  had  been  contem- 
plating the  annihilation  of  the  Vajjians,  "mighty  and  powerful 
though  they  be."  But  Buddha  rose  to  the  height  of  the  occasion 
and  confidently  declared:  "The  Vajjians  cannot  be  overcome  by 
the  king  of  Magadha,  i.e.  not  in  battle,  without  diplomacy  or 
breaking  their  alliance."    Had  the  Athenians  a  greater  champion 

w  Ibid.,  Ch.  II. 

^  Dialogues  of  the  Buddha,  Vol.  II  (translated  by  Rhys  Davids). 
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of  popular  sovereignty  in  Demosthenes  when  threatened  by  the 
"barbarian"  of  Macedon? 

Coining  down  to  a  later  period,  we  find  that  it  was  with  the 
powerful  military  republics  that  Alexander  had  to  measure  his 
strength  in  his  march  through  the  Punjab  and  Sindh  (B.C. 
326).**  The  most  important  of  them  were  the  Arattas,  the  Ksu- 
drakas,  the  Ehattiyas,  and  the  Malavas.  The  political  consti- 
tution of  the  city  of  Patala,  near  the  apex  of  the  delta  of  the 
Indus,  was,  according  to  Diodorus,**  drawn  "on  the  same  lines 
as  the  Spartan."  For  in  this  community  "the  command  in  war 
vested  in  two  hereditary  kings  of  two  different  houses,  while  a 
council  of  elders  ruled  the  whole  state  with  paramoimt  authority." 
The  repubhc  of  the  Arattas*^  {AraatrakaSy  i.e.  kingless)  came  to 
the  help  of  Chandragupta  Maurya  when  a  few  years  later  he 
commanded  a  successful  crusade  against  the  Greeks  of  the  Indian 
borderland. 

The  number  of  republican  states  during  the  second  half  of  the 
fourth  century  B.  C.  was  large  enough  to  draw  the  attention  of 
Eautilya,  the  Hindu  Bismarck.  As  these  petty  popular  polities 
were  a  nuisance,  obstructing  the  achievement  of  an  all-Indian 
nationalism,  the  finance  minister  advised  his  master  Chandra- 
gupta to  use  blood  and  iron  in  order  to  exterminate  them.  The 
method  of  his  Arthorahaatra  is  the  same  as  that  propounded  about 
eighteen  hundred  years  later  in  the  Prince  of  Machiavelli,  the 
first  "nationaUst"  of  Europe. 

The  republics  were,  however,  considered  by  Kautilya  as  very 
valuable  assets.  "The  acquisition  of  the  help  of  republics  (gana) 
is  better  than  the  acquisition  of  an  army,  an  ally,  or  profits."** 
Before  imdertaking  to  destroy  them  by  force  of  arms,  therefore, 
the  would-be  dominua  omnium  or  sarvorbhauma,  i.e.  the  imperial- 
ist nation  builder,  should,  says  he,  make  it  his  duty  to  win  them 

**  Smith's  '' Position  of  the  Autonomous  Tribes  of  the  Punjab''  in  the  Journal 
of  the  Royal  Anaiic  Society,  1003,  pp.  685-702. 

**  McCrindle's  Irwasion  of  India  by  Alexander  (ed.  1896),  p.  296. 

»» Ibid.,  p.  406. 

*•  Book  XI,  ch.  I,  The  Indian  Antiquary,  1910,  pp.  116-118.  Mr.  Shamasas- 
try  translates  gana  by  "corporation."  The  context  requires  that  it  should  be 
"republic." 
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over  to  the  cause  of  a  unified  empire-state.  And,  of  course,  as 
the  end  justifies  the  means,  Walpolian  bribery  and  corruption 
might  be  freely  practiced.  From  the  impeachment  of  Aeschines 
by  Demosthenes,  as  also  from  the  Philippics  of  the  orator,  we 
know  that  the  '^Emathian  conqueror''  liberally  availed  himself  of 
the  Kautilyan  methods  in  order  to  demoralize  and  subjugate  the 
free  cities  of  Hellas. 

The  Hindus  and  the  Hellenes  were  thus  simultaneously  march- 
ing along  the  same  roads  of  political  experience.  And  the  earli- 
est Asian  republics  had  the  same  fate  as  the  European.  In  B.C. 
338  Philip  crushed  the  little  republics  of  Greece  and  f oimded  the 
Macedonian  empire.  A  few  years  later  (B.C.  321)  Chandra- 
gupta  founded  the  first  empire  of  a  united  India,  and  became 
chakravarti,  chaturanta,  or  sarvoMiauma,  the  "lord  of  universUas 
quaedum,'^  to  use  an  expression  from  Bartolus.  The  empire 
swallowed  up  the  lesser  monarchies  which  had  reared  themselves 
on  the  graves  of  clusters  of  republican  sovereignties. 

The  earliest  Hindu  polity  was,  however,  similar  to  that  with 
which  students  of  constitutional  history  are  familiar  in  Homeric 
literature.  It  was  the  tribal  organization  based  on  the  autonomy 
of  the  self-governing  communities. 

The  nucleus  of  civic  life  was  the  assembly.  The  same  Aryan 
institution  was  called  agora  in  Greece,  comitia  in  Rome,  gemot 
among  the  Saxons,  and  sabha  among  the  Hindus.  This  assembly 
of  the  whole  folk,  variously  called  sahha,  samiti,  samsad,  samgati, 
etc.,  was  the  legislature,  as  well  as  the  judiciary,  nay,  the  army 
too.  The  temper  of  the  people  was  vehemently  democratic ;  the 
village,  or  rather  the  tribe,  was  the  imit  of  political  life;  adminis- 
tration was  carried  on  by  public  discussion;  animated  speeches 
must  have  been  a  characteristic  feature  of  that  society. 

In  the  Atharva  Veda  (c  B.C.  1000-800)  we  listen  to  an  almost 
modem  harangue  in  the  interest  of  political  imity  and  concord : 

"Do  ye  concur;  be  ye  closely  combined;  let  your  minds  be 
concurrent ;  as  the  gods  of  old  sat  concurrent  about  their  portion. 

"Be  their  counsel  the  same,  their  gathering  the  same,  their 
course  the  same,  their  intent  alike;  I  offer  for  you  with  the  same 
oblation;  do  ye  enter  together  into  the  same  thought. 
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'*Be  your  design  the  same,  your  hearts  the  same,  your  mind 
the  same,  that  it  may  be  well  for  you  together/'" 

Public  speaking  was  cultivated  as  an  art  of  political  life.  Mem- 
bers came  to  the  sabha  with  speeches  well  prepared.  Success  in 
the  assembly  was  an  ambition  of  life.  In  the  following  lines  wc 
catch  an  orator  in  the  green-room,  so  to  speak,  making  himself 
ready  for  the  debate  and  praying  for  victory  in  it : 

"May  my  foe  by  no  means  win  the  dispute;  overpowering, 
overcoming  art  thou;  smite  the  dispute  of  my  counter-dispu- 
tant  

"Do  thou  smite  the  dispute  of  him,  O  Indra  (God),  who  vexes 
us;  bless  us  with  abilities,  make  me  superior  in  the  debate.''*** 

Within  the  assembly  itself  there  was  keen  competition  among 
the  members  each  to  carry  his  own  point.  Each  wanted  to  win 
over  the  whole  audience  to  his  way  of  thinking.**  Here  is  a 
demagogue  praying  for  the  effects  of  an  oratorical  hypnotism,  as 
it  were : 

"With  whom  I  shall  come  together,  may  he  speak  to  aid  me: 
may  I  speak  what  is  pleasant  among  those  who  come  together, 
O  Fathers 

"Whoever  are  thine  assembly-sitters  let  them  be  of  like  speech 
with  me. 

"Of  those  that  sit  together  I  take  to  myself  the  splendour,  the 
discernment ;  of  this  whole  gathering  make  me,  O  Indra,  possessor 
of  the  fortune. 

"Your  mind  that  is  gone  away,  that  is  boimd  either  here  or 
here — that  of  you  we  cause  to  turn  hither;  in  me  let  your  mind 
rest." 

All  these  debates  and  deliberations  in  the  assembly  were  but 
accessories  to  the  principal  end  of  Vedic  life,  viz.,  warfare  and 
annihilation  of  the  enemy.  The  Hindus  of  the  colonizing  period 
described  in  the  Vedas  were  preeminently  fighters.  Success  in 
arms  was  the  leitmotif  of  their  songs,  sports,  rituals  and  ceremon- 
ies. And  as  in  the  Teutonic  pohty,  in  the  Hindu  also  the  "war 
begat  the  king." 

**  VI,  64  (ed.  and  trans.  Whitney  and  Lanman). 
«•  Atharva  Veda,  II,  27. 
«*  AthartMi  Veda,  VII,  12. 
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THE  YEDIC  KINGSHIP 

We  do  not  have  facts  relating  to  the  exact  historical  origin  of 
kingship  among  the  Vedic  tribes.  But  the  extremely  outspoken 
attitude  and  the  general  absence  of  restraint  manifest  in  some  of 
the  '^election-hymns''  indicate  the  essential  equality  and  com- 
radeship of  the  ruler  with  the  ruled.  Probably  the  will  of  the 
people  had  transformed  the  occasional  leader  (heretoga)  for  war 
purposes  into  a  permanent  chief  or  king.  The  Aitareya  Brah- 
mana*^  is  cited  by  Kashiprasad  Jayaswal  in  support  of  this  view: 
"The  Devas  and  the  Asuras  were  fighting  ....  the 
Asuras  defeated  the  Devas.  The  Devas  said :  'It  is  on  account  of 
our  having  no  king  that  the  Asuras  defeat  us.  Let  us  elect  a 
king.'    All  consented." 

Once  instituted,  kingship  remained  elective  for  a  long  time. 
The  inauguration  of  a  king  '  Vho  has  been  called  or  chosen"  by 
the  people  is  thus  portrayed  in  the'ilfAarwz  Veda: 

''Unto  thee  hath  come  the  kingdom;  with  splendour  rise  for- 
ward; (as)  lord  of  the  people,  sole  king,  bear  thou  rule;  let  all  the 
directions  call  thee,  O  king;  become  thou  here  one  for  waiting  on, 
for  homage. 

*'Thee  let  the  people  choose  unto  kingship;  thee  these  five  di- 
vine directions     .... 

"Like  a  human  Indra,  go  thou  away;  for  thou  hast  concurred  in 
concord  with  the  castes  (?) ;  he  here  hath  called  thee  in  his  own 
station 

"The  wealthy  roads,  of  manifoldly  various  form,  all  assambling, 
have  made  wide  room  for  thee;  let  them  all  in  concord  call  thee."** 

The  people  not  only  elected  new  kings,  but  sometimes  also 
restored  an  expelled  king  against  rival  claimants.    Thus  we  read : 

"Thy  friends  have  chosen  thee  against  them;  Indra  and  Agni, 
all  the  gods  have  maintained  for  thee  security  in  the  people. 

"Whatever  fellow  disputes  thy  call,  and  whatever  outsider — 
making  him  go  away,  O  Indra,  then  do  thou  reinstate  this  man 
here."" 

"  1, 3, 14. 
*»  III,  4. 

*«  Atharva  Veda,  III,  3. 
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It  was  in  such  an  environment  of  popular  ascendency  that  the 
Vedic  king  had  to  lord  it  over  the  world  and  lead  his  hosts,  like 
Agamemnon  against  Troy,  ''conquering  and  to  conquer."  The 
all-seeing  aabha  made  it  impossible  for  the  one  to  monopolize 
all  the  functions  of  the  state.  The  few,  if  not  the  many,  still 
controlled  the  public  business  as  in  the  Tacitean  civilaa  and  the 
early  Greek  settlements.  Besides,  the  people  had  the  greatest 
weapon  in  their  hands — ^the  power  of  expelling  or  deposing  the 
king.« 

Kingship  became  hereditary  in  India  as  in  other  coimtries. 
But  the  Vedic  right  and  practice  of  election^  were  not  forgotten 
in  subsequent  ages.  The  tradition  is  kept  up  in  the  Mahdbhar" 
cUa.*''  We  read  in  it  of  the  election  of  Shantanu  as  against 
Devapi,  of  Pandu  as  against  Dhritarastra,  of  Yudhisthira  as 
against  Duryyodhana,  etc. 

The  sovereignty  of  the  people  maintained  itself  not  only  in  the 
theoretical  right  of  election,  but  also  practically  in  the  elaborate 
ceremonies  which  attended  the  coronation  of  the  king.  One  of 
the  incidents  in  the  investiture  was  the  praHjnaf  the  vow,  prom- 
ise, or  oath,  by  which  the  king  had  to  bind  himself  to  the  state. 
The  pratijna*^  is  thus  worded:  ''I  shall  always  regard  the  bhauma 
(country)  as  the  Brahma  (the  highest  God).  And  whatever  is 
to  be  prescribed  as  law  on  the  basis  of  statecraft  I  shall  follow 
without  hesitation,  never  my  own  sweet  will."  The  coronation 
oath  thus  made  the  king  subordinate  to  law.  It  was,  in  fact, 
the  basis  of  a  samaya*^  or  compact^®  between  him  and  the  people. 

The  right  of  election  did  not  become  a  dead  letter  in  more 
historical  times.    In  the  second  centuiy  A.D.  Rudradamana*^ 

^  Shaiapatha  Brahmana,  XII,  0,  3,  3  (Ths  Sacred  Bookt  of  the  Baei). 

^  Jayaswal's  ''RituaU  at  Hindu  Coronation:  their  Constitutional  ABpects^in 
the  Modern  Review,  Calcutta,  January,  1912. 

^'  Hopldna'  article  in  the  Journal  of  the  American  Oriental  Society,  XIII,  pp. 
137,  139,  143. 

**  Mahabharata,  Shanti^jtarva,  Ch.  ux,  verses  106, 107. 

<•  Ibid,,  Lxvii,  17,  24. 

**  Compare  the  significance  of  oaths  in  Carlyle's  Medieval  Political  Theory, 
Vol.  Ill,  39-40. 

«  Bpigraphia  Indica,  VIII,  43. 
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was  elected  to  kingship  by  "all  the  orders  of  the  people."  In 
the  seventh  century  Harsavardhana  came  to  the  throne  through 
election  by  ministers  and  magistrates;  and  the  approval  of  the 
people  was  "shown  in  their  songs." 

On  the  latter  occasion  Premier  Bhandi,  "the  distinguished," 
"whose  power  and  reputation  were  high  and  of  much  weight," 
addressed  the  assembled  ministers  thus:  "The  destiny  of  the 
nation  is  to  be  fixed  today.  The  old  king's  son  is  dead,  the 
brother  of  the  prince,  however,  is  humane  and  affectionate 

Because  he  is  strongly  attached  to  the  family, 
the  people  will  trust  in  him.  I  propose  that  he  assimie  royal 
authority.  Let  each  one  give  his  opinion  on  the  matter  whatever 
he  thinks."" 

During  the  middle  of  the  eighth  century  a  commoner  was 
elected  king  in  the  person  of  Gopala,"  who  eventually  became  the 
foimder  of  the  Bengali  empire.  The  people  wanted  a  strong 
monarch  as  the  panacea  for  the  evils  of  the  "logic  of  the  fish" 
{maisya  nyaya)  or  the  Hobbesian  "state  of  nature,"  i.e.  anarchy. 

CONCILIAR  ELEMENTS  IN  HINDU  POLITY 

Since  the  establishment  of  the  Maurya  empire  in  India  (B.C. 
321)  and  the  Tsin  empire  in  China  (B.C.  221),  the  constitu- 
tional story  of  the  two  countries  has  been  more  or  less  the  same. 
With  the  fall  of  the  Greek  republics  (B.C.  338),  and  later,  with 
the  conversion  of  the  Roman  republic  into  an  empire  (B.C.  27), 
Europe  also  entered  upon  the  career  of  despotism,  mostly  arbi- 
trary and  absolute,  until  it  received  a  strong  blow  in  the  English 
revolution  of  1688,  and  was  shaken  to  its  foundations  by  the 
French  revolution  of  1789.  But  during  this  period  the  organs  of 
public  opinion  were  not  altogether  extinct.  In  Asia  as  in  Europe 
the  voice  of  the  people  made  itself  heard,  at  least  semi-consti- 
tutionally,  in  the  affairs  of  states. 

The  Vedic  sahha  seems  to  have  passed  through  four,  not  neces- 
sarily successive,  stages.  It  may  be  said  rather  to  have  been  the 
prototype  of  three  new  administrative  bodies. 

"  Deal's  Si-yu-ki,  Vol.  I,  pp.  210-211. 

*'  Rakhaldas  Banerji's  Memoir  on  the  Palaa  oj  Bengal^  p.  45  (published  by  the 
Asiatic  Society  of  Bengal,  Calcutta). 
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In  the  first  place,  as  we  have  seen,  it  was  a  "direct  democracy" 
of  the  patriarchal  type,  i.e.,  with  its  chief  at  the  head  as  the 
"permanent  executive"  or  king. 

Secondly,  it  was  probably  such  an  assembly  that  constituted 
the  council  of  the  vairajya  (kingless)  polities.  These  two  types 
must  have  flourished  side  by  side  for  a  long  time. 

Thirdly,  with  the  expansion  of  the  tribe  and  clan  in  population 
and  area,  the  primitive  agora  of  the  whole  folk  must  have  gradu- 
ally dwindled  into  the  less  numerous  and  hence  less  democratic 
council  of  ministers,  i.e.,  the  king's  assistants  or  advisers  in  war 
and  peace.  The  council  of  the  witan  in  the  early  English  consti- 
tution had  the  same  origin  and  status. 

In  this  third  form  the  Hindu  aabha  was  a  permanent  "estate," 
and  served  the  purposes  for  which  the  Champs  de  Mara  and  the 
Champs  de  Mai  were  but  occasionally  convened  by  the  French 
kings  down  to  the  thirteenth  century.  This  institution  was  for  a 
long  time  synchronous  with  the  second  and  outlived  it. 

And  fourthly,  the  Vedic  sabha  may  be  regarded  as  persisting 
all  through  the  ages  in  the  primary  units  of  administration,  the 
rural  commimes,  the  so-called  "village  communities."  Anthro- 
pologically, no  doubt,  these  village  institutions,  no  matter  whether 
the  lands  are  owned  in  common  or  in  severalty,  have  to  be  ex- 
plained as  altogether  independent  growths,  as  they  are  distrib- 
uted^ almost  as  widely  as  mankind  in  one  form  or  another. 
Nevertheless,  these  folk-moots  do  not  differ  in  kind  from  the 
Teutonic,  Homeric,  and  Vedic  civitas.  Logically,  therefore,  if 
not  chronologically,  they  may  be  treated  as  "survivals,"  so  far 
as  administrative  (as  distinguished  from  agrarian)  history  is 
concerned. 

The  patriarchal  democracy  disappeared  from  India  long  before 
the  Maurya  empire,  and  probably  the  last  vestiges'*  of  the  sov- 

^  Asakawa's  ''Contributions  of  Feudal  Japan  to  New  Japan''  in  the  Journal 
of  Race  Development^  July,  1912;  Ashley's  Surveys  Hietoric  and  Economic,  pp.  02- 
106,  147-151, 152-156;  Gomme's  Primitive  Folk-moots,  20-69,  and  ViUage  Commun- 
ity, 233;  Stubbs'  Constitutional  History,  Vol.  I,  p.  34;  Seebohm's  English  Village 
Community,  437-441 ;  Maine's  Village  Communities  in  the  East  and  West  (ed.  1876), 
pp.  122-126. 

**  For  traces  of  Hindu  republics  about  seven  centuries  later  than  this  date  see 
Smith's  Early  History  of  India  (ed.  1914),  p.  286. 
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ereign  republics  were  absorbed  into  it.  But  the  council  of  min- 
isters and  the  village  community  have  since  then  represented 
the  conciliar  element  in  the  Hindu  constitution. 

The  ministry  was  indeed  of  substantial  importance  in  the 
polities  of  India.  Not  only  the  semi-mythical  ''great  exemplars/' 
like  Rama  and  Yudhisthira  of  India,  but  the  historical  CSharle- 
magnes  and  Fredericks  of  oriental  history  also  are  known  to  have 
heeai  greatly  controlled  by  their  ministers.  Matters  of  public 
law  could  not  be  passed  by  the  king  alone. 

The  council  of  ministers  is  invariably  mentioned  as  authority 
along  with  the  king  in  the  royal  grants  with  which  we  are  familiar 
in  Ceylonese  inscriptions.**  Hiuen  Thsang  tells  the  story  of  a 
Hindu  minister  who  succeeded  in  checking  the  ultra-philanthropic 
quixotism  of  his  king.  The  minister  argued  thus:  ''Your  Majesty 
indeed  will  get  credit  for  charity,  but  your  minister  will  lose  the 
respect  of  all/'  because  "your  treasury  will  thus  be  emptied  and 
then  fresh  imposts  will  have  to  be  laid,  until  the  resources  of  the 
land  be  also  exhausted,  then  the  voice  of  complaint  will  be  heard 
and  hostiUty  be  provoked.''*^ 

Similarly  it  is  the  initiative  and  sense  of  responsibility  of  the 
Persian  ministers  that  lay  behind  the  splendid  work  done  under 
the  Abbasside  caliphs  of  Bagdad  in  science,  literature,  material 
improvements,  roads,  canals,  etc. 

The  rural  communes  of  India  are  weU  known  to  students  of 
political  institutions  as  more  or  less  self-sufficient  units  of  local 
government  through  the  writings  of  Sir  Henry  Maine,  though  his 
statements  about  the  "communal'^  character  of  land-tenure  in 
the  Indian  villages  can  no  longer  be  accepted  in  loto,  in  the  light 
of  Baden  Powell's  detailed  investigations. 

Buddhist  evidences  furnish  us  with  glimpses  into  village  self- 
rule  for  the  fifth  and  sixth  centuries  B.  C.  "  The  villagers  united 
of  their  own  accord  to  build  mote  halls  and  rest-houses  and  res- 
ervoirs, to  mend  roads  between  their  own  and  adjacent  villages, 

••  Epigraphia  Zeylanicaf  Vol.  I,  no.  9;  Vol.  II,  no.  5. 
•»  Bears  Si-yu-ki,  Vol.  I,  p.  107. 
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and  even  to  lay  out  parks.  And  it  is  interesting  to  note  that 
women  are  proud  to  bear  a  part  in  works  of  public  utility."** 

South  Indian  inscriptions  of  the  tenth  century  indicate  that 
sometimes  the  general  assembly  of  the  village  was  divided  into 
several  committees:  (1)  annual  committee,  (2)  garden  committee, 
(3)  tank  committee,  (4)  gold  committee,  (5)  committee  of  jus- 
tice, (6)  committee  for  general  supervision  or  some  special  tax. 
There  was  no  prohibition  against  women  being  members.** 

The  mode  of  election  to  the  committees  was  as  follows:  "The 
village  with  its  twelve  streets  was  divided  into  thirty  wards  (the 
number  of  members  is  thirty).  Every  one  who  lived  in  these 
wards  wrote  a  name  on  a  ticket.  The  tickets  were  first  arranged 
in  separate  bimdles  representing  the  thirty  wards.  Each  bundle 
bore  the  name  to  which  it  belonged.  The  bimdles  were  then 
collected  and  put  into  a  pot  and  placed  before  the  general  body 
of  inhabitants  both  yoimg  and  old  in  meeting  assembled.  All 
the  priests  were  required  to  be  present.  The  oldest  priest  among 
the  present  then  took  the  pot,  and  looking  upwards  so  as  to  be 
seen  by  all  people,  called  one  of  the  young  boyB  standing  close 
by  who  does  not  know  what  is  inside  to  pick  out  one  of  the  bun- 
dles. The  tickets  in  this  bimdle  were  then  removed  to  another 
pot.  After  it  had  been  well  shu£9ed,  the  boy  took  one  ticket  out 
of  this  bundle  and  handed  it  to  an  officer  called  the  arbitrator, 
who  received  it  in  the  palm  of  his  hand  with  fingers  open.  He 
read  out  the  name,  and  it  was  then  shouted  out  by  the  priests."** 

The  rural  communes  have  lived  on  till  modem  times  enjoying 
greater  or  less  autonomy  according  to  the  degree  of  centraliza- 
tion achieved  by  the  rulers  of  successive  ages.  ''The  townships 
remain  entire,"  says  Elphinstone,  "and  are  the  indestructible 
atoms,  from  the  aggregate  of  which  the  most  ext^isive  Indian 
empires  are  composed."**    He  quotes  Metcalfe's  report:  "They 


'•  Rhys  Davids'  Buddhist  India,  Ch.  iii. 

*•  Madras  Epigraphy,  1909-1910,  p.  98,  cited  in  Matth&i's  Villofft  0o9ernmerU 
in  British  India,  pp.  25-30. 

•«  Matthai,  Und. 

*>  History  of  India,  Vol.  I,  ch.  ii;  Report  of  the  Select  Ckiminittee  of  the 
House  of  Commons,  1832,  Vol.  Ill,  App.  84,  p.  131. 
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seem  to  last  where  nothing  else  lasts.  Dynasty  after  dynasty 
tumbles  down;  revolution  succeeds  to  revolution  .... 
but  the  village  communities  remain  the  same." 

GILDS  AND  CORPORATION8 

Among  the  republican  institutions  of  the  Orient  must  be  men- 
tioned the  corporate  bodies  which  the  people  have  always  organ- 
ized for  the  furtherance  of  joint  interests.  Such  bodies  have 
taken  the  character  of  secret  societies  for  revolutionary  purposes, 
religious  associations,  as  well  as  industrial  companies,  trade  gilds 
and  business  corporations.  The  capacity  of  the  Orientals  for 
collective  work  is  as  conspicuous  in  these  as  that  of  the  Occidentals 
in  their  religious  fraternities,  orders  of  knights,  gilds  of  minnesing- 
ers and  mystery-playwrights,  craft  organizations,  etc." 

In  China  the  trading  gilds  were  energetic  and  numerous  as 
early  as  the  seventh  century  B.C.*^  Some  of  the  existing  ^ds 
trace  their  origin  to  a  remote  antiquity  as  far  back  as  B.C. 
1122."  They  have  always  been  of  '*  purely  democratic  origin, 
without  grant  or  license  from  the  governing  powers."** 

Collectivism  in  production  has  also  been  a  regular  feature  of 
economic  life  in  India.  As  early  as  the  fifth  and  sixth  centuries 
B.C.  we  hear  of  gilds  or  corporations  of  butchers,  leather  workers, 
fishermen,  sailors,  dyers,  ivory  workers,  metallurgists,  etc.**  Even 
the  evils  of  modem  capitalism,  of  trusts  and  comers,  seem  to 
have  been  experienced  by  the  people.  In  the  Artha-^hastra 
(fourth  century  B.C.)  we  read  that  the  middlemen,  the  mer- 
chants, used  to  raise  prices  by  concerted  action  among  themselves, 
so  that  profits  sometimes  went  as  high  as  cent  per  cent.*^  And 
the  socialistic  legislators  of  the  day  were  compelled  to  interfere 

"  Chambers'  Mediaeval  Stage,  Vol.  I,  55,  Vol.  II,  111-115,  258-262;  Unwin's 
Gild8  and  Companies  of  London,  110-127,  267-293,  etc. 

••  Werner's  Chinese  Sociology ,  Table  II. 

**  Macgowan's  article  in  the  North  China  Branch  of  the  Journal  of  the  Royal 
Asiatic  Society,  1886,  New  Series,  Vol.  XXI,  pp.  133-192. 

"  Morse's  Gilds  of  China,  pp.  9,  12. 

•«  Rhys  Davids'  Buddhist  India,  Ch.  vi. 

*^  Pramathanath  Banerjea's  Public  Administration  in  Ancient  India,  p.  271. 
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in  matters  of  exchange  on  behalf  of  the  consumers/'  ICautilya 
penalized  "such  large  profits  as  are  ruinous  to  the  people." 

Combinations  for  industrial  and  commercial  purposes  were  im- 
portant enough  to  have  special  mention  in  all  treatises  on  law 
and  pohty  in  connection  with  the  regulation  of  wages  and  profits. 
The  ancient  gilds**  had  their  heyday  probably  between  the  third 
century  B.C.  and  the  sixth  century  A.D.  but  they  have  had  a 
vigorous  Ufe  ever  since.  ^®  Shookra  makes  us  familiar  with  some 
of  the  old  state  legislation  relating  to  the  gilds:  "The  leader  or 
captain  of  those  who  combine  to  build  a  palace  or  a  temple  and 
construct  canals  or  furniture  is  to  get  twice  the  share  received  by 
each  of  the  others.  The  remimeration  of  a  musical  party  is  also 
to  be  divided  according  to  this  principle."^*  About  joint  stock 
enterprises  we  are  told  that  "those  who  deal  in  gold,  grains,  and 
liquids  collectively  shall  have  earnings  according  to  the  amount 
of  their  share,  greater,  equal,  or  less."^* 

But  the  Hindu  gilds  were  no  mere  monopolistic  economic  organ- 
izations against  which  the  state  had  to  protect  the  people.  They 
were  virtually  little  states  in  themselves.  They  had  their  own 
judges  and  judicial  tribunals.  *  We  learn  from  Narada^  and  Bri- 
haspati^^  that  "companies  or  corporations  ....  have 
the  power  to  decide  law-suits."^*  And  their  position  on  the 
judicial  hierarchy  is  indicated  in  the  Shookra-neeti  as  follows: 
"The  corporations  will  try  the  cases  not  tried  by  the  families,  the 
assemblies  will  try  the  cases  left  by  the  corporations."^* 

The  gilds  were  legislators  too.  The  companies  of  traders  are 
mentioned  by  Manu^^  as  lawmaking  bodies,  and  he  declares  some 

*' Shamasastry's  ''Chanakya's  Land  and  Revenue  Policy''  in  the  Indian 
Antiquary,  1905,  p.  56. 

••  Hopkins'  India  Old  and  New,  pp.  169-176. 

^*  Birdwood's  Indtutrial  Arts  of  India,  pp.  138--140,  etc.,  cited  in  Ananda 
Coomaraawamy's  Indian  Craftsman,  pp.  8-12  (Note  the  references  to  the  regula- 
tion of  the  hours  of  labor,  unemployment,  etc.). 

^»  Shaokra-neeti,  Ch.  iv,  sec.  v,  lines  606-608. 

«  Ibid.,  IV,  V,  614-615. 

^*  "Legal  Procedure"  (The  Sacred  Books  of  the  Bast), 

^*  Ibid.,  Ch.  I,  verses  28-31. 

'•  Jolly's  Minor  Law  Books,  Part  I,  pp.  346-350. 

^»  Ch.  IV,  V,  lines  59-60. 

"  Ch.  I,  verse  118. 
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of  their  usages  in  his  InsHtuies.  The  customs  of  the  gilds  should 
be  studied  by  the  king,  sajrs  Shookra/*  with  reference  to  the 
administration  of  justice.  And  on  the  gilds  themsdives  their 
own  practices  were  binding.'*  All  these  customs  and  usages  were 
recognized  by  the  state  and  thus  constituted  ''positive''  law.*^ 

Further,  Hie  gilds  were  treated  as  representative  bodies  by 
the  king.  'It  is  through  their  gilds  that  the  king  summons  the 
people  on  important  occasions.  The  aldennen  or  presidents  of 
such  gilds  are  sometimes  described  as  quite  important  p^isons.''*^ 
And  if  there  were  disputes  between  gilds  in  their  corporate  char- 
acter they  fell  within  the  jurisdiction  of  the  royal  courts.  "The 
Lord  Hi^  Treasurer  acted  as  a  sort  of  chief  alderman  over  the 
aldermen  of  the  gilds.'' 

Constitutionally  speaking,  then,  these  semi-sovereign  corpor- 
ate bodies  of  the  Orient  have  had  much  the  same  relation  with 
the  state  as  the  "gild  merchant"  and  craft  gilds  of  medieval 
Europe  with  the  borough-administrations  of  Ghent,  Cologne  and 
Florence,  or  with  the  feudal  barons,  or  with  the  king  himself. 
The  political  immunities  and  privileges  of  the  European  artisans 
were,  generally  speaking,  no  other  than  the  autonomies  "dele- 
gated" to  the  corporations  by  the  oriental  rulers.** 

LAISSEZ  FAIRE 

The  liberties,  personal  and  communal,  associated  with  f eudalis- 
tic  disintegration  are  the  inevitable  concomitants  of  all  decen- 
tralization. These  have  been  enjoyed  by  the  Hindus  during 
almost  every  period  of  their  history. 

like  the  Byzantine,  Carlovingian  and  Hapsburg  empires  of 
Europe,  and  like  the  Tang,  Ming  and  other  Chinese  empires,  the 

»•  Ch.  IV,  V,  lines  89-91. 

»•  Ch.  IV,  V,  line  35. 

**  The  "corporation  law"  relating  to  the  constitution  of  gilds  and  public  as- 
sociations is  given  by  Brihaspati  (Ch.  zvii,  verses,  5,  10,  13,  15,  16,  17,  19,  22, 
24). 

"  Rhys  Davids'  Buddhist  India,  p.  97. 

^  Brissaud's  History  of  French  Public  Law,  p.  253;  Gross'  Cfild  Merchant, 
Vol.  I,  pp.  105,  159-162,  etc.  Compare  Brihaspati  in  note  80  and  Birdwood  in 
note  70.  Vide  also  Hopkins'  [India  Old  and  New,  pp.  193-196  (jurisdiction  of 
the  gilds). 
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Maurya'y  Gupta,  and  Moghul  empires  of  India  were,  except  for 
short  intervals,  mere  apologies  for  empires,  if  we  strictly  apply 
to  them  the  test  of  Anstinian  sovereignty.  These  WeUherr-- 
Bchaflen  were  really  the  nurseries  of  home  rule,  provincial  au- 
tonomy, and  local  self-government. 

It  should  not  be  surmised,  however,  that  strong  c^itripetal 
forces  were  wanting  in  India.  From  Sanskrit  and  Pali  sources  we 
learn,  as  in  Radhakumud  Mookerji's  Fundamental  Unity  of 
Indiaf^  that  the  concepti<Hi  of  pan-Indian  nationality  and/eder^ 
atian  de  r  empire  was  the  permanent  source  of  inspiration  to  all 
'^  aspirants"  (mjigeeeoo)  to  the  position  of  the  chakravarti  or  the 
earvorbhaumay  i.e.,  the  daminiLS  omnium  of  Bartolus.  And  more 
than  one  oriental  Napoleon  succeeded  in  giving  a  unified  admin- 
istration, financial  as  well  as  judicial,  to  exi&mve  provinces  in 
Hindustan. 

Organization  in  India  under  the  sarvorhhauma  or  chakravarti 
emperors  was  no  less  thorou^^  than  in  China  under  the  Man- 
ehus.*^  The  census  department  of  the  Maurjra  empire,  as  de- 
scribed by  Megasthenes  and  Eautilya,  was  a  permanent  institu- 
tion. It  numbo^  the  whole  population,  says  Narendranath 
Law,^  as  well  as  the  entire  live  stock,  both  rural  and  urban. 
Causes  of  immigration  and  ^nigration  were  found  out.  ''Man- 
agers of  charitable  institutions  were  required  to  send  information 
to  the  c^isus  officers."  ''Merchants,  artisans,  physicians,  etc. 
had  also  under  the  city  rules  to  make  reports  to  the  officer  in 
charge  of  the  capital  regarding  people  violating  the  laws  of  com- 
merce, sanitation,  etc." 

The  centralization  manifest  in  the  collection  of  vital  statistics 
marked  every  department  of  governmental  machinery.  The 
central  government  bestowed  attention  upon  the  question  of  ir- 
rigation even  in  the  most  remote  provinces.    "Although  Gimar 


••  Pp.  70-74,  106,  lOS-Ul,  etc. 

M  Cf.  WilliamB,  Th$  MiddU  Kingdom,  Vol.  I,  pp.  395-600.  TocqueYille's  ad- 
▼erae  criticism  of  the  centraliiation  under  the  ancien  r4gim€  (BrilBsaud's  HUtory 
of  French  Public  Law,  p.  396)  would  apply  with  no  less  force  to  the  centralisation 
of  rural  communes  under  the  Kautilyan  imperialism  ("Chanakya's  Land  and 
Revenue  Policy,"  by  Shamasastry  in  the  Indian  Antiquary,  1905,  pp.  7,  8). 

^  Studies  in  Ancient  Hindu  Polity,  Vol.  I,  pp.  106-114. 
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is  situated  close  to  the  Arabian  Sea,  at  a  distance  of  at  l^t  1000 
miles  from  the  Manrya  capital  (Pataliputra  on  the  Ganges  in 
Eastern  India,  the  site  of  modem  Patna),  the  needs  of  the  local 
farmers  did  not  escape  the  imperial  notice."^  It  is  an  open  ques- 
tion if  imperialism  was  ever  more  effective  in  any  period  of 
European  history. 

Chandragupta  and  Asoka's  highest  court  of  judicature*^  might 
be  the  model  of  the  ParlemerU  of  Paris,  first  organized  in  the  thir- 
teenth century  by  Loui3  IX.  The  judicial  hierarchy  of  the  tra- 
ditional law  books  was  also  similar  to  that  of  the  Chinese:  ''A 
case  tried  in  the  village  assembly  goes  on  appeal  to  the  city 
court,  and  the  one  tried  in  the  city  court  goes  on  appeal  to  the 
kmg."" 

In  Moghul  India  land  revenue  was  assessed  on  a  uniform  basis 
of  measurement.  The  France  of  Louis  XIV,  though  about  one- 
third  of  the  contemporary  Indian  empire,  did  not  possess  this 
uniformity,  in  spite  of  the  centraUzing  ambitions  and  exploits  of 
the  grand  monarque.  "On  the  eve  of  the  French  Revolution" 
there  were  about  ''three  hundred  and  sixty  distinct  bodies  of 
law,  in  force  sometimes  throughout  a  whole  province,  sometimes 
in  a  much  smaller  area."**  The  administrative  homogeneity  of 
Moghul  India  was  to  no  small  extent  brought  about  by  the  con- 
struction of  roads  which  were  maintained  at  a  high  level  of  excel- 
lence both  for  commercial  and  military  purposes.  Tavemier, 
the  French  merchant,  f  oimd  traveling  in  India  in  the  seventeenth 
century  "more  commodious  than  anything  that  had  been  in- 
vented for  ease  in  France  or  Italy." 

But  communication,  conveyance,  transmission  of  messages, 
transfer  of  officers,  etc.,  howsoever  eflSciently  managed,  could  not 
by  any  means  cope  with  the  area  and  the  population  except  for 
short  periods  under  masterful  organizers.  The  "absolute  limit" 
of  imperialism  was  offered  by  the  extent  of  territory  and  similar 
natural  hindrances.    Even  the  best  conceived  organs  of  unifi- 

M  Smith's  Early  History  of  India  (ed.  1914),  132. 

•*  Law'B  Hindu  Polity,  Vol.  I,  pp.  117-121. 

*'  Narada,  I,  11,  in  Jolly's  Minor  Law  Books, 

••  Cambridge  Modern  History,  Vol.  VIII,  ch.  ii,  p.  49. 
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cation  could  not  under  the  circumstances  permanently  withstand 
the  tendencies  to  centrifugal  disruption.  No  political  organism 
of  a  tolerably  large  size  could  therefore  possibly  endure  either 
in  the  East  or  the  West.  It  is  not  a  special  vice  of  the  Orient, 
as  has  been  alleged,  that  the  empires  were  ephemeral  and  that  the 
kingdoms  were  in  a  "state  of  nature."  Rather,  on  the  basis  of 
comparative  history,  it  has  to  be  admitted  that,  if  the  territorial 
limits  and  the  duration  of  effective  imperialism  be  carefully  re- 
membered, the  oriental  administrators  would  not  yield  the  palm 
either  to  the  Romans,  or  to  the  Franks  and  the  Hapsburgs  who 
prolonged  the  continuity  of  the  Augustan  empire  by  ''legal 
fiction." 

A  consolidated  empire  worthy  the  name,  i.e.,  one  in  which  in- 
fluences radiate  from  a  common  center  as  the  sun  of  the  admin- 
istrative system,'  could  not  be  a  normal  phenomenon  anywhere  on 
earth  before  the  era  of  steam  and  the  industrial  revolution.  It  is 
this  fimdamental  influence  of  physics  on  politics,  that,  more  than 
any  other  single  cause,  forced  the  ancient  and  medieval  empires 
of  the  world  to  remain  but  bimdles  of  states,  loose  conglomera- 
tions of  almost  independent  nationalities,  statenbunden  cemented 
with  the  dilutest  mixtiu^  of  political  blood. 

"Regional  independence"  was  thus  the  very  life  and  core  of 
that  system  in  Asia  as  in  Europe.  It  was  the  privilege  into  which 
the  provincial  governors,  the  markgrqfeny  the  local  chiefs,  and 
the  aldermen  of  rural  commimes  were  bom.  Their  dependence  on 
their  immediate  superior  consisted  chiefly  in  the  paymait  of 
annual  tribute  and  in  occasional  military  service.  They  had  to 
be  practically  "let  alone"  in  their  own  "platoons."  Even  the 
strongest  "universal  monarchs"  such  as  Shi  Hwang-ti,  Han 
Wu-ti,  Tang  Tai-tsung,  Manchu  Kanghi,  Chandragupta,  Samud- 
ragupta,  and  Akbar,  could  not  but  have  recourse  to  a  general 
policy  of  laissez  fairCy  especially  in  view  of  the  fact  that  each  of 
them  had  to  administer  a  territory  greater  in  size  than  the 
Napoleonic  empire  at  its  height. 
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CONCLUBION 

No  Guizot  has  yet  attempted  a  history  of  popular  institu- 
tions in  the  Orient.  We  do  not  know,  age  by  age,  and  country 
by  country,  precisely  to  what  extent  the  peoples  actually  par- 
ticipated in  the  work  of  govemmait.  Archeological  researches 
have  not  been  e3ctensive  enough  to  supply  the  details  of  financial 
and  administrative  history.  It  is  not  possible,  therefore,  on  the 
one  hand,  to  appraise  clearly  the  organizing  capacity  of  the 
oriental  statesmen  and  rulers  and,  on  the  other,  to  check  accu- 
rately the  democratic  theories  of  the  philosophers  with  reference 
to  the  economico-political  milieu.  Studies  in  comparative  poli- 
tics must  remain  incomplete  for  a  long  time  to  come  for  want 
of  historical  material  from  the  Asian  side  bearing  on  the  world's 
primitive  and  medieval  institutions. 

It  is  already  clear,  at  any  rate,  that  the  nineteenth  century 
generalization  about  the  Orient  as  the  land  exclusively  of  des- 
potism, and  as  the  only  home  of  despotism,  must  be  abandoned 
by  students  of  political  science  and  sociology.  It  is  high  time, 
therefore,  that  comparative  politics,  so  far  as  the  parallel  study 
of  Asian  and  Eur-American  institutions  and  theories  is  consid- 
ered, should  be  rescued  from  the  elementaiy  and,  in  many  in- 
stances, unfair  notions  prevalent  since  the  days  of  Maine  and 
Max  Mtiller,  first,  by  a  more  intensive  study  of  the  Orient,  and 
secondly,  by  a  more  honest  presentation  of  occidental  laws  and 
constitutions,  from  Lycurgus  and  Solon  to  Frederick  the  Great 
and  the  successors  of  Louis  XIV,  that  is,  by  a  reform  in  the  com- 
parative method  ittelf . 


THE  COMMITTEE  SYSTEM  IN  STATE  LEGISLATURES* 

C.   LT8LE   SMITH 

Every  state  legislature  in  the  United  States  is  divided  into  a 
considerable  niunber  of  standing  committees.  In  spite  of  obvi- 
ous advantages  which  seem  to  render  it  indispensable,  the  devel- 
opment of  the  committee  system  has  been  attended  by  great 
evils.  Indeed,  it  is  perhaps  not  too  much  to  say  that  with  the 
committee  system  the  worst  evils  connected  with  legislative  or- 
ganization and  procedure  are  intimately  associated. 

It  is  the  chief  purpose  of  this  paper  to  point  out  the  principal 
weaknesses  or  defects  of  the  committee  system  in  connection  with 
state  legislatures  generally,  and  particularly  the  defects  which 
have  appeared  in  the  practical  operation  of  the  system  in  the 
Illinois  legislature;  and  at  the  same  time  to  discuss  certain  pro- 
posals designed  to  remedy  these  defects. 

These  weaknesses  and  proposed  remedies  will  be  taken  up  in 
the  following  order: 

I.  Defects  in  the  methods  of  making  committee  assignments. 
11.  Defects  due  to  the  number  of  standing  committees. 

III.  Defects  due  to  the  size  of  committees. 

IV.  Defects  due  to  the  lack  of  a  definite  and  fixed  schedule 

of  committee  meetings. 
V.  Defects  due  to  the  lack  of  publicity  and  to  the  irrespon- 
sibility surrounding  committee  proceedings. 
VI.  Defects  due  to  the  insuflSdent  control  of  each  house  over 

its  committees. 
VII.  Defects  peculiar  to  the  committee  on  rules  and  the  con- 
ference committee. 

^  This  article  was  awarded  the  first  prise  of  1260  in  the  Harris  Politioal  Sci- 
ence prize  essay  contest  in  1917,  open  to  undergraduates  in  the  colleges  and  uni- 
versities of  Illinois,  Indiana,  Michigan,  Iowa,  Wisconsin  and  Minnesota.  The 
writer  was  then  a  senior  at  Northwestern  UniTersity,  and  is  now  in  the  United 
States  Navy. 
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Standing  committees  in  legislative  bodies  are  either  appointed 
by  the  presiding  officer,  which  is  the  general  rule  especially 
in  the  lower  house,  or  they  are  appointed  by  a  committee  on 
appointments.^ 

According  to  the  ideal  method  of  constituting  committees, 
men  are  placed  upon  those  committees  with  whose  business  they 
are  especially  familiar.  This  ideal,  however,  has  had  to  ^ve 
way  in  practice  to  two  factors.  Both  in  Congress  and  in  state 
legislatures,  committees  have  become  actively  partisan.  In 
fact,  the  committees  have  been  made  the  safeguards  of  party 
poUcies.  It  has  been  all  but  imiversally  accepted  in  state  legis- 
latures, as  well  as  in  Congress,  that  the  speaker's  first  thought  in 
the  construction  of  committees  should  be  the  interests  of  his 
party.*  This  partisan  nature  of  committees  is  well  illustrated 
in  the  committee  appointments  for  the  1917  session  of  the  Illi- 
nois senate.  There  were  thirty-three  Republicans  in  the  major- 
ity party  of  that  house,  and  thirty-three  committees  were  cre- 
ated, apparently  in  order  to  give  a  chairmanship  of  a  committee 
to  each  of  these  Republicans.* 

The  evil  of  such  a  practice  arises  when,  as  not  infrequently 
happens,  the  machine  of  the  dominant  party  is  placed  in  absolute 
control  of  the  greater  part  of  legislation.  A  flagrant  example  of 
this  occurred  during  a  recent  session  of  the  Minnesota  legisla- 
ture when  the  speaker  of  the  house  appointed  one  of  the  state's 
most  progressive  leaders  to  the  following  committees:  logs  and 
lumber,  manufacturing,  public  buildings,  schools  for  defectives, 
and  enrollment,  to  which  the  total  number  of  bills  referred  was 
five;  whereas  twelve  reactionary  members,  through  their  control 
of  the  conduct  of  the  most  important  committees,  handled  3648 

'jAmong  the  states  where  committees  are  appointed  by  a  committee  on  ap- 
pointments are,  Nebraska,  Montana,  Ohio  (senate),  Illinois  (senate).  West  Vir- 
ginia, Mississippi,  Colorado,  Rhode  Island,  Connecticut,  Wisconsin,  Virginia, 
Kansas  (senate). 

*  See  M.  P.  Follett,  The  Speaker  of  the  House  of  Repreaentativeef  p.  165. 

^  Senate  Journaly  50th  Gen.  Assem.,  1917,  pp.  2,  3. 
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bills  in  committee,  or  an  average  of  more  than  three  hundred 
bills  each.* 

Furthermore,  where  committees  are  appointed  by  the  pre- 
siding officer,  the  election  of  that  officer  has  had  a  tremendous 
bearing  upon  the  naming  of  the  committees.  The  successful 
officer  must  remember  the  men  who  supported  his  candidacy; 
he  must  recognize  that  each  of  the  other  candidates  of  his  own 
party  has  a  following  which  must  not  be  offended;  he  must  re- 
deem the  promises  made  during  his  candidacy  for  office;  and 
he  must  not  ignore  the  custom  which  demands  that  a  man  once 
appointed  to  a  committee  remain  there  until  appointed  to  a 
more  desirable  post.*  Aside  from  these  influences  that  are 
brought  to  bear  upon  the  speaker  in  making  committee  assign- 
ments, speakers  are  frequently  guided  in  their  choice  by  purely 
personal  reasons.  In  Iowa,  for  example,  it  has  been  charged  that 
committees  on  the  suppression  of  intemperance  have  deliber- 
ately been  made  wet,  and  that  committees  on  suffrage  have  been 
made  ''anti,"  according  to  the  private  opinions  or  party  obliga- 
tions of  the  appointing  officer.' 

Whether  the  naming  of  the  committees  by  a  committee  on 
appointment  is  to  be  preferred  to  the  method  of  appointment 
by  the  presiding  officer  is  a  disputed  question.  Apparently  it  is 
a  question  to  be  decided  by  each  state  according  to  local  condi- 
tions. The  method  of  appointment  by  a  committee  on  commit- 
tees has  a  great  deal  in  its  favor.  Nebraska,  for  example,  has 
derived  the  greatest  satisfaction  from  this  method,  which,  it  is 
claimed,  tends  to  secure  the  important  places  for  the  persons  best 
fitted  for  those  positions.  Again,  this  method  has  done  away 
with  the  suspicion  of  trading  committee  favors  in  order  to  se- 
cure votes  for  the  position  of  presiding  officer,  which  was  so  com- 
monly charged  in  Nebraska  under  the  former  system  of  appoint- 
ment by  the  presiding  officer.  Furthermore,  by  making  this 
committee  on  committees  rather  large,  so  that  it  represents  all 
parts  of  the  state,  a  representation  of  all  regions  has  resulted, 

*  Lynn  Haines,  The  Minnesota  Legielatwre  of  1911,  p.  29. 

*  In  this  connection  see  Statute  Laxo^Making  in  Iowa.  p.  558. 
^  Statute  Law-Making  in  Iowa,  p.  559. 
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conunittees.  In  1915  this  situation  was  greatly  improved  by 
reducing  the  number  of  committees  to  thirty-three — a  change 
which  reduced  the  total  number  of  committee  appointments  to 
seven  hundred  and  one,  and  thus  required  the  average  member 
to  serve  on  five  committees  instead  of  twelve.*  The  senate  in 
the  same  year  reduced  its  committees  from  forty-one  to  twenty- 
six.^®  In  both  houses  this  reduction  was  followed  by  great  im- 
provement in  the  handling  of  proposed  legislation.  Experienced 
members  testify  that  they  have  never  seen  so  much  careful  con- 
sideration given  to  bills  in  committee  as  at  that  session.  There 
were  also  fewer  committee  meetings  held  without  a  quorum."  In 
1917  another  house  committee  was  omitted,  leaving  a  total  of 
thirty-two." 

Even  the  last  number  is  too  large,  for  experience  has  proved 
that  when  a  member  tries  to  participate  in  the  work  of  as  many 
as  five  committees,  the  field  is  too  broad  for  any  careful  and  de- 
tailed survey  of  the  bills  relating  to  many  distinct  subjects. 
''All  imnecessary  committees  only  contribute  more  plimder  on 
the  one  hand  and  extra  safeguards  for  the  boss  on  the  other.''^* 
Under  present  conditions  the  noan  who  is  chairman  or  interested 
in  the  work  of  one  committee  can  scarcely  find  or  take  time  to 
consider  other  measures.  This  fact  has  been  recognized  in  Mass- 
achusetts, where  a  member  is  not  permitted  to  serve  on  more 
than  two  committees  or  to  be  chairman  of  more  than  one.^^  A 
further  reduction  in  the  niunber  of  committees  is  also  needed  in 
order  to  permit  the  proper  scheduling  of  committee  meetings, 
and  to  concentrate  and  thus  make  more  efficient  the  committee 
work  of  the  individual  legislator. 

Moreover,  too  many  coimnittees  mean  a  lack  of  centralization 
of  committee  work  upon  related  fields,  and  this  results  in  a  lack 

*  House  Rules,  49th  Gen.  Assem.  of  III..  Sec.  on  Committees. 

**>  Senate  Rules,  49th  Gen.  Assem.  of  111.,  Sec.  on  Committees. 

"  Illinois  Legislative  Voters  League  Aaaembly  Bulletin,  July  20,  1916,  p.  9. 

"  House  Journal,  60th  Gen.  Assem.,  Tuesday,  Jan.  10,  1917,  p.  3. 

^*  Lynn  Haines,  Searchlight  on  Congress,  Oct.  16,  1916,  p.  3. 

^«  House  Rule  23,  p.  81,  "Lbt  of  Members,"  1916,  compiled  for  General  Court 
of  Massachusetts,  by  Henry  D.  Coolidge,  Clerk  of  Senate,  and  James  W.  Kimball, 
Clerk  of  House. 
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of  efficiency  as  well  as  a  lack  of  responsibility.  To  continue  with 
the  example  of  the  Illinois  house,  there  were  the  following  striking 
examples  of  diffusion  of  committee  work  upon  related  subjects  in 
the  1917  session.  Instead  of  one  committee  upon  pubUc  works, 
there  were  two  conomittees,  one  on  roads  and  bridges  and  one  on 
waterways.  There  was  a  committee  on  the  judiciary  and  also 
one  on  judicial  department  and  practice.  Two  committees  were 
appointed  upon  the  subject  of  finance,  the  appropriation  com- 
mittee and  the  revenue  conomittee.  There  was  a  committee  on 
education,  and  one  to  visit  educational  institutions;  a  committee 
on  charities  and  corrections,  one  to  visit  penal  institutions  and 
one  to  visit  charitable  institutions.  In  the  senate  there  was  a 
committee  on  agriculture  and  another  on  Uve  stock  and  dairying; 
a  committee  on  insurance  and  one  on  farmers'  mutual  insurance; 
also  a  committee  on  pubUc  utiUties  and  one  on  railroads. 

As  a  remedy  for  defects  due  to  number  and  size  of  committees, 
the  following  reorganization  is  proposed :  that  both  houses  adopt 
a  system  of  fifteen  joint  standing  conunittees,  five  of  them  to  be 
important  and  ten  of  them  to  be  minor  conomittees;  and  that 
legislators  be  limited  to  membership  on  not  more  than  one  of  the 
important  committees  and  not  more  than  two  of  the  minor 
committees. 

The  five  important  committees  should  include  those  on  (1) 
agriculture,  (2)  finance,  (3)  judiciary,  (4)  industrial  affairs  and 
manufacturing,  (5)  public  utilities  and  mimicipalities. 

The  ten  minor  committees  should  include  committees  on  (1) 
miscellaneous  matters,  (2)  public  efficiency  and  civil  service  re- 
form, (3)  elections,  (4)  enrolled  and  engrossed  bills,  (5)  educa- 
tion, (6)  rules,  (7)  rights  of  minority,  (8)  public  welfare,  hygiene 
and  sanitation,  (9)  public  works,  (10)  banking  and  insurance. 

The  adoption  of  some  such  plan  of  reorganization  will  elimi- 
nate the  evils  discussed  above.  It  will  make  possible  the  forma- 
tion of  a  definite  nonconfficting  schedule  of  committee  meetings ; 
it  will  limit  and  thus  make  more  efficient  the  work  of  the  indi- 
vidual legislator;  it  will  centralize  the  work  of  the  committees, 
and  thus  make  more  impracticable,  if  not  impossible,  the  pack- 
ing of  important  committees  and  the  sidetracking  of  the  inde- 
pendent members  by  the  speaker. 
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Furthermore,  the  proposed  plan  will  make  possible  the  adop- 
tion of  a  system  of  joint  committee  hearings,  thus  doing  away 
with  the  present  lack  of  coordination  and  cooperation  between 
the  committees  of  the  two  houses. 

The  chief  advantages  claimed  for  the  joint  committee  system 
ms,y  be  briefly  summarized  as  follows:  a  large  amount  of  time 
is  saved  because  a  single  committee  hearing  is  substituted  for 
separate  hearings  in  each  house;  the  tendency  toward  a  mutual 
shifting  of  responsibility  between  the  houses  is  lessened;  a  strong 
educative  influence  upon  the  newer  members  results  from  asso- 
ciation with  the  older  members  of  both  houses;  there  is  a  marked 
increase  of  efl5ciency,  due  to  the  intimate  contact  of  men  of  both 
houses  and  of  varied  experience;  there  is  made  possible  a  closer 
scrutiny  and  a  more  intensive  study  and  investigation  of  legis- 
lative problems;  finally,  and  perhaps  most  important,  the  influ- 
ence of  the  conmiittee  members  from  the  upper  house  acts  as  a 
check  upon  the  dominance  of  the  speaker  upon  the  committees 
of  the  lower  house," 

The  chief  argument  against  the  use  of  the  joint  system  of 
standing  committees  is  that  it  neutralizes  the  effect  of  the  bi- 
cameral legislative  system.  This,  however,  need  not  follow,  for 
the  final  action  of  the  two  branches  could  continue  to  be  inde- 
pendent even  though  the  hearings  were  held  jointly." 

in 

Closely  related  to  the  defects  traceable  to  the  niunber  of  com- 
mittees is  the  third  class  of  defects,  namely,  those  connected  with 
the  size  of  committees.  It  is  noticeable  that  in  two  of  the  states 
most  noted  for  machine-controlled  legislation — ^Illinois  and  Penn- 
sylvania— the  largest  committees  exist.    The  committees  of  the 

^*  See  P.  S.  Reinsch,  American  LegiiUUures  and  Legislative  Methode,  pp.  173-74. 

>*  The  joint  rules  of  the  Vermont  legislature  require,  for  example,  that  "Com- 
mittees of  like  functions  of  the  House  and  Senate,  may  for  the  purpose  of  facili- 
tating business,  meet  together  as  a  joint  oommittee  for  the  purpose  of  public 
hearings.  They  may  consider  in  joint  conference  all  measures  but  shall  take 
action  separately,  and  shall  report  only  to  the  respective  houses."  Joint rulee 
of  the  Senate  and  House  of  Representatives,  Vermont,  1917,  Rule  6. 
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Pennsylvania  house  vary  from  twenty-five  to  forty  members.^^ 
The  one  guiding  factor  in  the  appointment  of  cojnznitteeB  in  the 
past  seems  to  have  been  that  of  patronage,  for,  as  is  becoming 
more  and  more  notorious,  committee  positions  constitute  a  cheap 
kind  of  patronage  that  helps  the  political  managers  to  pay  thdr 
debts. 

^'The  true  work  of  a  committee  can  of  course  best  be  done  by 
a  small  group  of  men  who  may  gather  around  a  table,  and  en- 
gage in  an  informal  discussion  of  the  business  in  hand.  To  make 
of  it  another  assembly,  even  though  it  be  considerably  smaller 
than  the  house  itself,  is  usually  to  defeat  the  possibility  of  ef- 
ficient action."^*  The  experience  of  state  legislatures  as  wdl 
as  Congress  has  proved  that  since  a  large  body  can  only  form  an 
opinion  upon  a  particular  matter  through  the  intensive  study  of 
a  smaller  body,  it  has  become  customary  as  well  as  necessary  for 
the  house  to  pass  almost  any  bill  that  is  recommended  by  a  com- 
mittee.^* It  follows  that  when  this  smaller  body  takes  on  the 
form  of  large  committees  (the  Illinois  appropriation  committee 
for  e3cample,  which  in  1917  was  made  up  of  forty-three  members, 
or  the  Illinois  judiciary  committee  which  was  made  up  at  the 
1917  session  of  forty-five  members),  legislation  of  such  a  body  is 
really  determined  by  subcoimnittees.^®  This  serves  as  a  ready 
means  for  the  shifting  of  responsibility  by  the  members. 

Objection  is  not  here  made  to  the  appointment  of  subcom- 
mittees. In  fact,  the  reorganization  herein  proposed  provides 
for  the  appointment  of  subcommittees.  For  example,  it  has 
been  proposed  that  the  present  Illinois  committee  on  roads 
and  bridges  and  the  one  on  waterways  be  combined  for  the 
purpose  of  the  centralization  of  work  and  responsibility  into  one 
committee  on  public  works.  It  is  a  necessary  part  of  such 
a  plan  that  there  be  a  division  of  work  among  permanent  and 
responsible  subcommittees.    The  objection  that  is  raised  is  that 

'^  House  Rules,  Pennsylvania,  1915,  Sec.  on  Committees.  SmulVa  Legislative 
Handbook,  1915,  p.  1176. 

^*  P.  S.  Reinsch,  American  Legislatures  and  Legislative  Methods,  p.  164. 

^*  Alexander  Fleischer,  "Pennsylvania's  Appropriations  to  Privately  Managed 
Charitable  Institutions,''  in  Political  Science  Quarterly,  XXX,  p.  28  (1915). 

*^  P.  S.  Reinsch,  American  Legislatures  and  Legislative  Methods,  p.  165. 
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the  original  purpose  for  which  the  committee  system  was  estab- 
lished is  defeated  when  the  committee  is  made  so  imwieldy  that 
it  cannot  efficiently  check  the  work  of  its  subcommittees.  Even 
though  there  should  prove  to  be  no  attempt  on  the  part  of  legis- 
lators to  shift  the  responsibiUty  for  legislation  upon  subcommit- 
tees, it  is  improbable  that  all  of  the  forty-five  members  of  the  Illi- 
nois judiciary  committee  could  have  carefully  considered  all  of  the 
bills  that  were  referred  to  them.  The  large  committee  means, 
therefore,  the  probabiUty  of  rule  by  the  inner  few.  The  pro- 
posed reduction  in  the  number  of  committees  to  fifteen,  and  the 
accompanying  requirement  that  each  member  be  limited  to  mem- 
bership upon  but  one  of  the  five  important  committees  and  not 
more  than  two  of  the  ten  minor  ones,  will  abolish  the  large  com- 
mittee. Doing  away  with  the  large  committee  will  make  for 
greater  responsibiUty,  because  the  uncontrolled  subcommittee 
with  its  underhanded  methods  and  the  probability  of  control  by 
a  minority  will  also  disappear. 

rv 

The  absence  in  most  states  of  a  definite  and  fixed  schedule  of 
committee  meetings  and  hearings  may  be  set  down  as  another 
and  serious  defect  of  the  committee  system.  Such  a  schedule 
should  be  made  at  the  opening  of  each  session  under  the  direction 
of  some  responsible  head,  preferably  the  speaker,  as  is  the  case  in 
California.**  Under  such  a  sjrstem  each  committee  would  be  as- 
signed definite  days  and  hours  of  meeting.  In  fitting  the  mem- 
bers to  this  schedule  without  conflicts  the  committees  could  be 
divided  into  groups.  No  legislator  should  be  allowed  member- 
ship upon  a  committee  of  any  two  classes  that  would  conflict  in 
their  hours  of  meeting.  Under  such  a  plan  no  member  could 
excuse  his  absence  from  a  committee  meeting  on  the  ground  that 
he  was  attending  some  other  meeting.  We  shall  never  impose 
upon  our  legislative  committees  full  responsibiUty  until  each  com- 
mittee meeting  is  called  as  a  part  of  such  a  nonconflicting  sched- 

'^  California  Aaaembly  Daily  Journal,  Friday,  Jan.  12,  1917.  Announcement 
by  speaker  suggesting  tentative  schedule  of  committee  meetings^  p.  17. 
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ule.  In  states  where  coimnittees  do  not  meet  according  to 
such  a  schedule,  it  is  not  unusual  to  have  two  or  three  important 
committee  meetings  called  at  the  same  time.  In  many  in- 
stances committees  meet  and  then  adjourn  for  want  of  a  quorum. 
In  this  way  many  days'  time  is  lost.  Again,  bills  are  frequently 
passed  out  of  committees  on  a  bare  quorum  of  the  committee 
members.  Furthermore,  in  all  state  legislatures  where  commit- 
tees are  not  required  to  hold  scheduled  meetings,  bills  have  not 
infrequently  been  reported  out  without  holding  a  meeting  at 
all.^  Finally,  the  frequent  occurrence  of  conflicts  has  noade  it  a 
common  practice  in  some  states,  notably  New  York,  for  members 
to  vote  by  proxy.**  Under  such  a  practice  great  temptation  as 
well  as  undue  power  is  placed  in  the  hands  of  the  chaiiman  who 
usually  votes  the  proxies. 

California  began  to  experiment  with  a  schedule  for  committee 
meetings  in  1913,  and  with  such  good  results  that  for  the  1917 
session  the  committees  of  both  houses  of  the  legislature  of  the 
state  met  according  to  a  schedule  that  not  only  removed  all  con- 
flicts in  both  houses,  but  also  enabled  a  member  in  one  house 
with  a  bill  before  the  other,  and  other  persons  interested  in 
bills  before  either  house,  to  know  the  exact  time  and  place  at 
which  a  hearing  might  be  had  before  the  committee  in  charge." 
The  Nebraska  senate  in  1917  expressed  its  approval  of  this  plan 
by  requiring  that  a  "schedule  of  committee  meetings  shall  be 
printed  and  so  arranged  as  to  secure  full  attendance  at  committee 
meetings  without  conflicts.""  A  form  of  such  a  schedule,  adapted 
to  the  proposed  reduction  to  fifteen  committees,  is  suggested  in 
Table  II.*« 

With  these  examples  before  us  it  is  evident  that  the  schedule 
for  committee  meetings  is  no  longer  an  experiment.  The  advan- 
tages of  such  a  schedule  are  obvious. 

'*  Legislative  Voters  League  of  Illinois,  Compilations  (unpublished). 
**  Legislative  News,  Jan.  11,  1015,  Bulletin  14,  p.  4.     (Published  by  Voters 
Legislative  Association,  Albany,  N.  Y.) 

^  California  Legislative  Assembly  Journal^  Friday,  Jan.  12,  1917,  pp.  17-18. 
"  Nebraska  Legislative  Manual,  1917,  p.  40,  Senate  Rule  XXIII  (2). 
"  Sec  p.  031. 
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The  fifth  class  of  evils  to  be  considered  are  those  that  are  due 
to  the  lack  of  publicity  and  to  the  irresponsibility  surroimding 
committee  meetings.  Experience  in  state  legislatures,  as  well  as 
in  Congress,  has  proved  that  where  tl^ere  is  secrecy  in  legislative 
procedure  we  cannot  have  efficiency  and  responsibility  in  legis- 
lation. The  great  lack  of  responsibility  that  has  accompanied 
statute  lawmaking  in  the  United  States  indicates  that  neither 
the  state  legislatures  in  general  nor  Congress  have  ever  given 
attention  to  the  publicity  that  should  siuround  committee  pro- 
cedure. In  fact,  there  is  a  general  and,  perhaps,  well-founded 
impression  that,  with  the  possible  exception  of  the  Massachu- 
setts legislating,  the  potential  influence  of  public  meetings  and 
hearings  in  bringing  to  bear  upon  legislative  action  the  opinions 
and  desires  of  the  people  has  never  been  realized  in  our  state 
legislatures. 

Some  of  the  more  progressive  state  legislatures  are  beginning 
to  invite  publicity  in  their  committee  meetings.  Some  states 
definitely  require  that  all  committee  meetings  be  made  public.*' 
This  should  be  made  a  part  of  the  rules  of  all  state  legislatures. 
Even  where  public  meetings  are  required  by  rule,  some  fiuiiier 
provision  should  be  naade  for  announcing  these  meetings,  for  it 
is  of  little  avail  to  require  that  all  meetings  be  made  public  if  no 
further  efforts  are  made  to  inform  the  public  of  the  meetings  and 
of  the  subjects  that  are  to  be  considered. 

The  rules  of  the  Nebraska  senate  of  1917  require  that  ''the 
chairman  of  each  committee  shall  give  notice  in  writing  to  the 
secretary  of  the  senate  at  least  twenty-four  hours  in  advance  of 
the  place  and  hour  of  meeting  and  the  bills  that  are  to  be  consid- 
ered, to  the  end  that  all  persons  interested  may  appear  and 
request  a  hearing."'*  The  New  York  assembly  has  a  sintiilar  rule, 
whereby  a  notice  of  committee  meetings  goes  from  the  clerk  of 
the  committee  to  the  clerk  of  the  assembly,  upon  whom  is  im- 
• 

*'  Among  these  states  are  Massachusetts,  New  York,  New  Jersey,  Nebraska, 
Illinois  (house),  Ohio,  Vermont,  and  Wisconsin. 

>•  Nebraska  Senate  Manual,  1917,  p.  30,  Senate  Rule  XXIII  (1). 
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posed  the  duty  of  seeing  that  this  notice  is  recorded  in  a  book 
open  to  the  public  at  "all  reasonable  hours.""  These  require- 
ments are  great  improvements  upon  the  methods  of  announcing 
committee  meetings  upon  insufficient  notice  that  formerly  ex- 
isted in  Nebraska  and  New  York,  and  that  exist  in  other  states 
today. 

In  conjimction  with  a  schedule  for  committee  meetings  more 
pronounced  results  would  obtain  if  committees  were  required  to 
keep  public  calendars.  Many  important  bills  which  are  to  come 
before  a  legislature  are  ready  and  waiting  to  be  made  a  part  of 
such  a  calendar  at  the  opening  of  the  session  when  bills  are  as- 
signed to  committees,  and  when  committees  should  receive  their 
schedule  of  meetings.  It  is,  therefore,  not  unreasonable  that 
committees  should  be  required  to  make  out  early  in  the  session 
a  calendar  of  the  hearings  to  be  held  upon  these  bills.  In  addi- 
tion to  this  original  calendar,  a  supplementary  weekly  calendar 
should  be  made  out  as  the  session  progresses  in  order  to  assign 
hearings  for  all  bills  subsequently  introduced.  Such  a  rule  is 
foimd  in  the  Wisconsin  assembly,  where  it  is  provided  that  the 
"chairman  of  each  standing  committee  shall  on  or  before  Thurs- 
day of  each  week  file  with  the  clerk  his  daily  calendars  for  the 
following  week.  Such  a  calendar  shall  be  printed  in  full  in  the 
weekly  bulletin  of  hearings."'®  Wisconsin  has  not  adopted  a 
schedule  of  committee  meetings;  but  this  rule  of  the  assembly^is 
a  step  in  the  right  direction.  When  the  advertised  public  com- 
mittee meeting  becomes  established  in  all  states  it  will  do  much 
toward  the  promotion  of  responsible  legislation. 

As  a  further  remedy  for  the  present  lack  of  publicity  and  for 
the  irresponsibility  surrounding  committee  meetings,  committees 
should  be  required  to  keep  permanent  records  of  all  proceedings  in 
committees  including  the  place  and  time  of  meeting,  the  attend- 
ance and  the  vote  of  each  member  present  upon  all  measiu^es 
considered.  "Many  a  man's  record  on  roll  call  has  aflfected  his 
reelection,  yet  the  committee  work  is  fully  as  vital  a  part  of  leg- 

*•  The  Clerk's  Manual  of  the  State  of  New  York,  1916.  Rule  of  the  Assembly, 
no.  19,  p.  84. 

'^  Wisconsin  Assembly  MantuU,  1913,  par.  35,  rule  28,  p.  55. 
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islative  activity  as  any,  and  it  would  seem  that  it  would  be  as 
interesting  to  a  man's  constituency  to  know  whether  he  was 
faithful  in  his  duty  in  this  respect  as  well  as  in  others.""  No 
reform  will  work  more  for  individual  responsibility  than  this  one 
requiring  the  keeping  and  preservation  of  committee  records.  The 
primary  object  of  such  a  rule  is  to  make  each  member  take  a  stand 
before  the  public  upon  every  bill  that  is  submitted  to  him  for 
consideration.  He  will  then  be  as  careful  of  his  action  in  the 
committee  room  and  the  committee  of  the  whole  as  in  the  regu- 
lar session. 

In  1913  the  lUmois  house  adopted  the  following  rule:  "The 
chairman  or  acting  chairman  of  each  committee  shall  keep  or 
cause  to  be  kept  a  record  in  which  there  shall  be  entered : 

(1)  The  time  and  place  of  each  hearing  and  of  each  meeting 
of  such  committee; 

(2)  The  attendance  of  each  conmiittee  member  at  each 
meeting; 

(3)  The  name  of  each  person  and  address,  appearing  before 
the  committee,  with  the  name  of  the  person,  persons,  firm,  or 
corporation  and  address,  in  whose  behalf  such  appearance  is 
made; 

(4)  The  vote  of  each  member  upon  all  motions,  bills,  resolu- 
tions and  amendments,  acted  upon.  Such  a  record  shall  be 
read  and  approved  before  the  expiration  of  ten  days  after  each 
meeting,  or  at  the  next  regular  session  of  the  committee."'* 

This  rule  should  be  adopted  by  the  Illinois  senate,  as  well  as 
by  other  state  legislatures,  but  with  the  following  amendment: 
that  the  chairman  of  each  conmiittee  be  made  responsible  not 
only  for  making  such  a  record,  but  also  for  filing  it  in  the  office  of 
the  secretary  of  state  where  it  shall  be  permanently  preserved. 
In  1913  this  rule  was  observed  so  far  as  the  making  of  such  rec- 
ords was  concerned.  But,  due  to  a  failure  to  fix  the  responsibil- 
ity for  preserving  these  records,  they  were  later  thrown  away  by 
an  office  clerk  with  somewhat  doubtful  carelessness.''  In  1915 
this  rule  was  carried  out  in  a  similarly  lax  manner. 

"  Massachusetts  Reform  Committee,  1915. 

**  Illinois  House  Rules,  1917,  Sec.  on  Committees. 

**  Legislative  Voters  League  of  Illinois,  Compilations  (unpublished). 
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One  of  the  chief  obstacles  to  keeping  permanent  conunittee 
records  is  the  inefficiency  of  cozmnittee  clerks.  The  spoils  Grjrs- 
tem  has  so  pervaded  the  appointment  of  committee  clerks  that  in 
some  cases  the  most  ordinary  stenographical  duties  could  not  be 
performed  by  them.  Again,  it  has  not  infrequently  happened 
that  a  clerk  assigned  to  a  committee  has  never  been  seen  by  the 
chairman  of  that  committee  during  the  entire  session.  During 
the  1915  session  of  the  Illinois  legislature  Senator  Cromwell,  chair- 
man of  the  committee  on  insurance,  att^npted  to  call  a  meeting 
of  his  committee  but  was  unable  to  find  his  clerk,  who  had  be^i 
registered  as  one  George  Austin.  The  senator  made  unsuccess- 
ful inquiries  for  this  clerk  during  the  entire  session;  and  then,  it 
having  occurred  to  him  that  Austin  would  have  to  sign  his  pay 
warrant,  he  put  in  a  request  at  the  recorder's  office  that  Austin 
come  to  see  him.  A  second  request  was  later  made  at  the  same 
office  and  likewise  several  other  requests,  but  without  avail. 
Yet,  the  records  now  show  that  one  "George  Austin"  drew  $261 
for  service  rendered  as  a  committee  clerk.'* 

Similar  practices  exist  in  other  states.  For  example.  Governor 
Clarke  in  his  message  to  the  thirty-sixth  general  assembly  of 
Iowa  severely  condemned  the  practice  of  hiring  extra  legislative 
help  as  "pure  unadulterated  graft."  He  referred  to  the  employ- 
ment of  committee  clerks  in  these  words:  "Every  man  of  legis- 
lative experience  knows  that  many  more  committee  clerks  and 
other  clerks  are  employed  than  are  necessary.  Every  senator 
and  representative  knows  of  clerks  sitting  around  these  cham- 
bers in  luxuriant  ease  from  one  end  of  the  session  to  the  other. 
Every  senator  and  every  representative  knows  that  such  a 
practice  should  fall  imder  his  condemnation."** 

All  committee  clerks  should  be  appointed  imder  civil  service 
rules.  In  spite  of  the  obvious  advantage  of  such  a  plan,  Wis- 
consin is  the  only  state  legislature  which  requires  the  committee 
clerks  to  be  appointed  in  this  way.**    Iowa  requires  that  all 

••  Fayette  S.  Munro,  Legislative  Spendthrifts,  pp.  22-23. 

*'  Statute  Law-Making  in  Iowa,  pp.  688-589. 

»•  Wisconsin  Senate  Manual,  1913,  p.  78.  Wisconsin  allows  to  no  employee 
compensation  for  any  time  except  that  for  which  he  is  actually  in  attendance, 
except  when  absent  with  leave  in  writing  from  his  superior  oflBcer. 
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committee  clerks  be  stenographers,  but  they  are  not  appointed 
under  civil  service  rules.  In  Illinois  a  bill  to  require  committee 
clerks  to  be  stenographers  was  allowed  to  fail.  An  investigation 
and  reorganization  of  the  entire  committee  clerk  system  should 
be  undertaken  with  a  view  to  eliminating  the  abuse  of  committee 
patronage  by  abolishing  all  unnecessary  clerkships  and  by  per- 
mitting salaries  to  be  paid  only  for  services  rendered. 

VI 

A  sixth  class  of  evils  comprises  those  due  to  insufficient  control 
of  each  house  over  its  committees.  In  every  state  there  has  de- 
veloped the  practice  of  "pigeon-holing"  bills  by  committees.  In 
Illinois  in  1911  more  than  one-third  of  the  bills  referred  to  com- 
mittees were  not  heard  of  again,  and  a  vigorous  fight  was  carried 
on  against  this  smothering  of  bills  in  committee.  The  result  was 
the  adoption  in  the  house  of  a  recall  rule  which  gives  the  privi- 
lege to  a  majority  of  the  house  to  recall  a  bill  from  a  committee.*^ 
Several  states  have  rules  similar  to  this.**  In  attempting,  how- 
ever, to  discharge  a  committee  tmder  a  recall  rule,  the  merits  of 
the  bill  frequently  become  involved  with  extraneous  considera- 
tions, such  as  "The  committee  and  its  chairman  must  be 
sustained."** 

Certain  state  legislatures  where  machine  methods  prevail, 
notably  Pennsylvania,  have  a  "graveyard"  committee.  Such  a 
committee  is  composed  of  carefully  chosen  members  who  can  be 
relied  upon  effectually  to  bury  any  imdesirable  measure  referred 
to  them.    A  committee  of  this  type  always  bears  a  perfectly 

*^  Iliinoia  Legislative  Voters  League,  Compilations  (unpublished);  Illinois 
House  Rules,  1911-12. 

*'  These  states  are  Alabama,  Colorado,  Idaho,  Indiana,  Kentucky,  Maryland, 
Biichigan,  Missouri,  New  Jersey,  Ohio,  Pennsylvania  and  Tennessee.  North 
Carolina  requires  that  all  bills  reported  unfavorably  shall  lie  upon  the  table,  but 
may  be  taken  from  the  table  and  placed  upon  the  calendar  at  the  request  of  any 
senator. 

*•  LegislcUive  News,  Jan.  10,  1917,  Bulletin  26,  p.  1.  (Published  by  the  Voters 
Legislative  Association,  Albany,  N.  Y.) 
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innocent  name.  In  the  Pennsylvania  senate,  for  example,  it  is 
the  ^'Judiciary  Special"  committee,  known  in  popular  parlance 
as  the  ''Pickling  Vat."  This  committee,  the  most  active  and 
at  the  same  time  the  most  reliable  when  pigeon-holing  and  death 
are  demanded  by  the  political  powers,  never  meets.  It  is  con- 
trolled by  one  man,  the  chairman,  acting  with  the  politicians  di- 
recting the  senate  chamber.  No  complaint  is  ever  heard  from 
the  other  members  of  the  committee,  for  they  are  all  chosen 
from  among  the  ''regulars"  of  the  niachine.  In  the  1913  session 
of  the  Peimsylvania  legislature  137  bills  that  had  passed  the 
house  were  smothered  in  the  "graveyard"  committee  of  the 
senate.^® 

The  true  functions  of  a  comnaittee  are  purely  advisory,  and 
therefore  no  committee  ought  to  have  the  power  to  say  what 
bills  the  house  naay  or  may  not  consider.  Unworthy  bills  should 
be  killed,  but  they  should  be  killed  by  the  house  itself.  Com- 
mittees should  be  required  to  report  all  bills  to  the  house  within 
a  limited  time  from  the  date  of  reference.  It  should  also  be 
provided  that  any  bill  remaining  in  committee  beyond  the  al- 
lotted time,  unless  an  extension  has  been  granted  by  the  house, 
shall  automatically  take  its  place  upon  the  general  files  of  the 
house  for  consideration. 

The  question  of  how  much  time  should  be  granted  to  a  com- 
mittee for  the  consideration  of  a  bill  is  a  problem  to  be  worked 
out  by  the  individual  state  according  to  its  peculiar  needs  and 
conditions.  In  all  states  where  such  a  limitation  is  not  in  force 
today  the  end  of  each  session  sees  a  great  congestion  in  which  an 
often  corrupt  sifting  committee  reigns  supreme  and  id  which 
bills  are  passed  without  adequate  consideration.  This  conges- 
tion is  due  mainly  to  the  following  causes :  the  lax  and  inefiScient 
way  that  bills  are  disposed  of  in  committees;  the  corrupt  prac- 
tices of  special  interests  in  purposely  holding  up  bills  in  com- 
mittees imtil  the  late  days  of  the  session,  when  imder  the  cover 
of  great  confusion  and  irresponsibility  their  imworthy  bills  may 

*o  Philadelphia  Public  Ledger,  Jan.  11,  1915. 
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stand  a  better  chance  of  passing;  finally,  by  the  actual  pocketing 
of  bills  by  conunittee  chairmeii  until  the  late  days  of  the  session. 

As  a  favorite  expedient  for  handling  this  rush  of  business  the 
practice  has  become  common  in  many  states  of  creating  a  sifting 
committee.*^  Theoretically  it  is  the  duty  of  this  committee  to 
consider  all  bills  that  are  reported  by  committees  and  select  the 
more  important  measures  for  action  by  the  house.  But  this 
committee  is  usually  controlled  by  the  presiding  officers  of  the 
two  houses,  for  its  members  are  chosen  by  them  and  usually 
selected  as  men  who  will  carry  out  the  wishes  of  the  leaders.  In 
actual  practice  it  acts  merely  to  favor  those  bills  that  are  either 
demanded  by  the  house  or  that  receive  the  approving  nod  of 
the  speaker.  Thus  it  was  charged  that  in  the  Iowa  legislature 
in  1909  the  speaker  and  his  sifting  committee  in  the  house  en- 
abled a  wet  minority  in  that  body  to  block  all  action  on  the 
part  of  a  dry  majority  of  the  whole  legislature.  The  work  of 
the  sifting  committee  is  not  only  that  of  killing  bills,  for  in  some 
states,  among  which  is  Iowa,  the  journals  of  the  houses  of  the 
general  assembly  show  that  the  sifting  committees  have  actually 
initiated  bills.  ^^ 

The  proposed  limitation  upon  the  time  allowed  for  bills  to  re- 
main in  committee  will  have  at  least  foiu*  advantages:  (1)  It  will 
put  an  end  to  the  closing  period  of  congestion  and  the  ensuing 
irresponsibility  upon  the  floor  of  the  house,  because  the  excess 
number  of  bills  that  at  present  create  the  congestion  at  the  close 
of  a  session  will  be  reported  out  of  committee  earUer  and  may 
thus  be  disposed  of  by  the  house  before  the  end  of  the  session  is 
at  hand;  (2)  it  will  require  committees  to  adopt  a  businesslike 

*^  Sifting  or  steering  committees  are  appointed  by  the  presiding  oflBcers  in 
the  following  states  to  take  charge  of  pending  bills:  Idaho,  Iowa,  Kansas,  Mis- 
souri, Nebraska,  Minnesota,  New  Mexico  (house).  North  Carolina,  North  Dakota, 
Montana,  Ohio,  Oklahoma,  South  Dakota,  Utah,  Wyoming  and  probably  in  other 
states.  In  Alabama,  Illinois,  Oregon  and  Washington  the  rules  conunittee  acts 
as  a  sifting  committee.  Such  a  committee  is  chosen  by  caucus  in  Indiana.  The 
conunittee  on  committees  on  the  senate  of  New  Mexico  appoints  a  sifting 
committee. 

^  Statute  Law-Making  in  Iowa,  pp.  546,  558. 
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procedure  that  will  bring  about  a  more  efficient  handling  of 
bills  in  committee;  (3)  it  will  force  the  xmworthy  bill  to  run  the 
same  gauntlet  of  publicity  that  is  required  of  other  bills;  and  (4) 
it  wiU  tend  to  do  away  with  the  necessity  of  a  siftmg  committee 
and  its  arbitrary  control. 

The  chief  objections  to  the  requirement  that  committees  shall 
report  back  all  bills  to  the  house  are  that  such  a  rule  will  clog  the 
calendars;  will  lead  to  prolonged  discussions  and  tend  to  lengthen 
the  session;  and  will  increase  the  need  for  and  the  influence  of  a 
sifting  committee  to  advance  the  important  measures  which  may 
not  be  reported  until  late  in  the  session.  At  the  present  time, 
however,  in  all  states  a  large  majority  of  all  bills  referred  to 
committees  are  reported,  while  the  rules  in  twenty-eight  states 
dther  require  that  committees  report  back  on  all  bills  or  else 
require  a  report  upon  the  vote  of  a  majority  of  the  house.** 

vn 

We  may  now  consider  the  evils  which  are  peculiar  to  the  rules 
and  the  conference  committees.  The  work  of  these  committees 
has  played  such  a  great  part  in  our  statute  lawmaking  that  they 
are  worthy  of  special  attention. 

In  Illinois,  imtil  the  twenty-seventh  general  assembly  (1871), 
it  had  been  the  practice  for  the  speaker  to  appoint  a  select  com- 
mittee on  rules.  It  was  the  duty  of  this  committee  to  examine 
the  rules  of  the  preceding  session,  recommend  such  amendments 
as  were  deemed  necessary  and  submit  their  report  back  to  the 
house.  Upon  the  adoption  of  this  report  the  committee  went  out 
of  existence.  In  1871,  however,  a  new  rule  appeared  which  pro- 
vided for  a  standing  committee  on  rules,  to  consist  of  the  speaker 
of  the  house  acting  as  chairman,  and  six  other  members.    With  a 

**  The  following  fifteen  states  require  committees  to  report  back  all  bills  within 
a  stated  time  which  varies  with  each  state:  Arkansas,  California,  Connecticut, 
Florida,  Kansas,  Massachusetts,  Minnesota,  Nebraska,  New  York  (assembly), 
Nevada,  Oklahoma,  Oregon,  Vermont,  Wisconsin,  Wyoming.  For  the  remaining 
thirteen  states  that  require  a  report  upon  the  vote  of  a  majority,  see  footnote  38. 
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slight  variation  in  membership  this  committee  has  remained  and 
is  today  made  up  of  the  'speaker  and  ten  members."^ 

Much  the  same  development  has  marked  the  history  of  this 
committee  in  the  state  l^islature  as  in  Congress.  Immediately 
upon  being  established  as  a  standing  committee,  new  rules  fol- 
lowed which  tended  to  give  it  the  place  of  highest  privilege.  Per- 
haps the  session  of  1911  marks  the  climax  of  the  development  of 
the  rules  committee  in  Illinois.  In  that  year  the  following  rule 
appeared: 

''No  rule  shall  be  dispensed  with  imless  by  the  concurrence  of 
two-thirds  of  the  members  present,  nor  shall  any  rule  be  rescinded 
or  changed  without  one  day's  notice  being  given  of  the  motion 
thereof;  but  a  new  rule,  not  in  conflict  with  existing  rules,  may 
be  added,  after  such  notice,  by  a  two-thirds  vote  by  the  members, 
except  when  such  new  rule  is  reported  by  the  committee  on 
rules,  and  in  that  case  such  new  rule  may  be  adopted  by  a  ma- 
jority vote."** 

^*  House  Journal,  27th  Gen.  Assem.,  1871,  Sec.  on  Rules;  Tuesday,  Jan. 
16,  1917,  p.  3.  For  the  variation  of  the  membership  of  this  committee,  see  com- 
mittee No.  59,  Table  III.  Reference  to  committee  No.  71  on  Table  IV  will  show 
that  the  standing  committee  on  rules  did  not  originate  in  the  Senate  until  the 
34th  Gen.  Assem.  in  1885. 

It  is  interesting  to  note  the  relation  in  the  development  of  the  Illinois  rules 
committee  to  that  of  the  United  States  house  of  representatives.  Up  to  1860 
the  rules  in  Congress  were  enlarged  mainly  by  amendments  presented  by  indi- 
vidual representatives  and  required  to  lie  upon  the  table  for  one  day.  Select 
committees  were  resorted  to  from  time  to  time,  but  were  usually  confronted  with 
the  difficulty  of  getting  the  house  to  consider  their  report.  A  standing  committee 
on  rules  was  created  in  1849  but  lasted  for  only  two  Congresses.  In  1858,  a  mo- 
tion was  made  and  adopted  which  created  a  select  committee  on  rules  to  consist 
of  four  members  together  with  the  speaker.  The  presiding  officer  had  never  be- 
fore served  as  a  committee  member  nor  has  he  on  any  occasion  since  belonged  to 
any  other  comnuttee.  In  the  rules  of  1880,  the  select  committee  of  five  was 
changed  into  a  standing  committee.  Once  organised  as  a  standing  committee, 
rulings  followed  which  tended  to  give  it  a  place  of  high  privilege.  Although  in 
1871  the  congressonal  committee  on  rules  was  still  operating  as  a  select  com- 
mittee, it  is  quite  possible  that  the  increasing  importance  of  this  committee  in 
that  decade  may  have  influenced  the  leaders  of  the  Illinois  house  that  year  when 
they  formed  their  first  standing  committee,  to  be  composed  of  the  speaker  as 
chairman  and  six  other  members. 

^  House  Rules,  47th  Gen.  Assem.,  1911,  Rule  59. 
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At  first  sight  this  rule  may  appear  to  insure  majority  control; 
but  in  actual  practice  the  house  was  entirely  in  the  control  of  a 
minority  that  stood  behind  the  speaker.  In  the  first  place  the 
rules  were  brought  in  and  adopted  early  in  the  session  when  <mly 
the  rules  committee  understood  what  the  house  was  really  voting 
upon.  After  the  rules  had  been  adopted,  however,  the  lawmakers 
soon  f oimd  themselves  hopelessly  imder  the  control  of  the  roleB 
committee,  with  only  such  privileges  as  the  rules  thus  adopted 
chanced  to  grant. 

In  preventing  changes  in  the  rules,  the  power  of  the  rutes 
committee  was  ahnost  absolute,  for  all  proposed  changes  were 
referred  immediately  to  it  for  approval  and  any  unpopular  pro- 
posals were  smothered  at  the  outset.  It  is  true  that  in  this  year 
(1911)  a  recall  rule  was  established  in  the  house  which  enabled  a 
majority  to  discharge  any  committee  from  consideration  of  a 
bill;  but  whenever  under  such  procedure  a  proposed  change  in 
the  rules  did  come  before  the  house  for  consideration,  then  the 
two-thirds  vote  of  the  members  present  was  required  to  pass  the 
measure  over  the  heads  of  the  rules  committee.  Inasmuch  as 
the  speaker  was  in  almost  absolute  control  of  a  third  of  the  house, 
the  inevitable  death  of  the  measure  had  been  merely  delayed  and 
not  prevented. 

Again,  if  the  rules  committee  desired  to  pigeon-hole  a  bill  upon 
the  calendar,  it  needed  only  to  engage  the  house  with  other  special 
orders.  If  a  proposition  to  which  it  was  hostile  appeared  upon 
the  floor  of  the  house,  the  rules  committee  could  bring  in  a  rule 
to  substitute  some  other  measure  for  consideration.  These  mo- 
tions were,  of  course,  subject  to  adoption  by  a  majority  of  the 
house,  but  again,  the  influence  of  the  speaker  practically  insured 
their  adoption. 

On  the  other  hand,  observe  the  positive  powers  of  the  rules 
committee.  The  pettiest  claim  by  way  of  a  private  bill  might 
find,  through  its  favor,  precedence  over  the  greatest  appropria- 
tion bill.  Furthermore,  as  is  the  case  in  Congress,  it  was  pos- 
sible for  this  committee  to  prepare  a  bill  in  the  speaker's  room 
and  say  to  the  committee  to  which  it  would  naturally  be  referred : 
^'Take  this  or  nothing."    Again,  the  membership  of  the  rules 
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committee  was  kept  small,  while  the  size  of  the  active  house 
committees  became  large  and  imwieldy  so  that  they  were  more 
easily  brought  imder  the  control  of  the  speaker  through  the  use 
of  methods  that  have  been  discussed. 

In  view  of  these  facts,  it  was  not  without  justification  that 
steps  were  taken  to  curb  the  powers  of  the  rules  committee.  In 
1913  the  Illinois  house  committee  was  deprived  of  its  power  of 
preventing  changes  in  the  rules,  so  that  any  member  supported  by 
a  majority  of  the  house  may  revise,  amend,  or  substitute  the 
rules  even  after  adoption.  The  senate  still  operates  under  the 
two-thirds  rule. 

All  of  the  evils  of  the  rules  committee  in  the  house,  however, 
have  not  yet  been  removed.  For,  in  the  closing  days  of  a 
session  with  the  congestion  that  has  been  described  above,  the 
rules  committee  in  a  number  of  states^  takes  on  the  veto  powers 
of  a  sifting  committee  to  pick  out  and  favor  certain  bills  at  will. 
Reforms  have  been  discussed  in  this  paper  which  require  and 
provide  for  the  consideration  of  all  bills.  Their  adoption  will 
deprive  the  rules  committee  of  most  of  its  remaining  power  for 
evil.  After  the  adoption  of  this  reform  the  one  remaining  func- 
tion of  this  coimnittee  would  be  that  of  introducing  special 
orders  for  important  bills  demanding  immediate  consideration. 

Under  such  reforms  it  is  recommended  that  the  rules  com- 
mittee take  on  the  character  of  a  joint  central  directive  commit- 
tee, the  need  for  which  has  been  given  consideration.  Most  of 
the  faults  of  the  committee  system  could  be  relieved  by  such  an 
institution.  Its  fimctions  would  be  largely  those  of  harmonizing 
the  work  of  the  two  houses,  and  thus  would  tend  to  prevent  con- 
flicting and  contradictory  legislation  without  altering  greatly  the 
present  methods  and  procedure. 

Finally,  we  may  consider  the  evils  that  attend  the  working  of 
the  conference  coimnittee.  This  committee  is  called  into  use 
whenever  the  two  houses  of  the  legislature  disagree  as  to  the 
final  form  in  which  a  bill  is  to  pass.  In  usual  practice,  either 
house  makes  a  request  for  a  conference  upon  a  particular  bill, 
whereupon  three  members  are  appointed  by  the  presiding  oflBcer 

**  These  states  are:  Illinois,  Alabama,  Oregon  and  Washington. 
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of  each  house  to  meet  in  conference  as  a  joint  committee.  Ac- 
cording to  Professor  P.  S.  Reinsch,  the  conference  committee 
does  not  present  a  very  difficult  problem,  for  the  great  weaknesB 
of  our  legislatures  lies  rather  ''in  their  careless  habit  of  undis- 
criminating  assent  to  the  larger  part  of  the  measures  presented 
to  them,  than  in  any  tendency  to  obstinate  disagreement  between 
rival  chambers/'^^  Yet,  recent  experience  shows  that  a  lack  of 
r^ulation  of  this  committee  in  some  states  has  given  rise  to  an- 
other serious  evil  of  the  committee  system.  In  fact,  it  has  not 
infrequ^itly  happened  that  where  a  conference  committee  has 
taken  charge  of  a  bill  it  has  entirely  nullified  all  rules  for  respon- 
sible legislation. 

Examination  of  the  procedure  in  the  Minnesota  le^lature  has 
disclosed  that  a  conference  committee,  not  infrequently  ''packed^' 
according  to  the  sole  desire  of  the  speaker,  is  called  into  use  upon 
many  of  the  most  important  measures.**  Without  regard  to  the 
limits  of  their  authorized  control  over  a  bill,  these  contmiittees 
assume  absolute  power  of  revision  over  the  entire  bill.  In  Illi- 
nois also  this  arbitrary  practice  has  been  especially  noticeable  in 
coimection  with  the  ''Omnibus"  bill,  the  most  complex  of  the 
appropriation  measures,  which  provides  for  the  support  of  the 
state  departments  and  the  various  state  institutions.  Within 
the  conference  committee  many  new  paragraphs  have  been  in- 
serted into  this  bill  relating  to  subjects  wholly  irrelevant  to  the 
points  at  issue  between  the  two  houses.**  This  practice  has  ex- 
isted in  other  states,  for  the  average  legislature  allows  this  com- 
mittee a  free  hand.  Bills  are  not  infrequently  held  in  conference 
committees  until  the  late  days  of  the  session  when,  amid  the  con- 
gestion already  referred  to,  the  two  houses  must  either  accept 
the  reports  of  these  committees  including  all  revisions  and  inser- 
tions or  be  held  responsible  for  the  defeat  of  the  bills. 

^^  P.  S.  Reinsch,  American  Legislatures  and  LegislcUive  Methods,  p.  179.  But 
in  the  Illinois  40th  general  assembly  eleven  of  the  most  important  bills  went  to 
conference  committees.  Illinois  House  Journal,  49th  Gen.  Assem.,  1915,  Synopsis 
of  Legislation. 

^'  Lynn  Haines,  Minnesota  Legislature  of  1911,  p.  54. 

^*  Legislative  Voters  League,  Compilations  (unpublished). 
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As  a  remedy  for  these  evils  the  conference  committees  should 
be  limited  in  the  time  in  which  they  are  allowed  to  withhold  a 
bill  from  the  house.  They  should  be  permitted  to  deal  only  with 
those  points  upon  which  there  is  a  disagreement  between  the  two 
houses.*®  They  should  be  required  to  submit  reports  of  the 
committee  proceedings,  and  all  amendments  proposed  should  be 
printed  before  action  by  the  legislature. 

The  foregoing  are  believed  to  be  the  chief  evils  which  have 
arisen  in  the  development  of  the  committee  system  in  our  state 
legislatures.  The  remedies  here  advocated  propose  important  and 
essential  reconstruction  of  the  entire  committee  system.  It  will 
be  noted  that  each  reform  is  so  interwoven  with  and  dependent 
upon  others  that  nothing  short  of  a  general  reorganization  will 
satisfy  the  needs  of  present  legislative  procedure  for  greater 
efficiency  and  responsibility. 

**  The  Pennsylyania  house  requires  that  a  conference  committee  shall  not  have 
power  over  any  part  of  a  bill  except  as  to  which  a  disagreement  has  existed  between 
the  two  houses.  Rules  of  the  Penn.  House,  1017,  Rule  5.  SmtM's  LegtBlativt  Hand- 
bookf  p.  1173.  The  Wisconsin  senate  in  1913  expresses  its  approval  of  this  reform 
by  proposing  a  joint  rule  to  the  effect  that  the  managers  of  the  conference  shall 
confine  their  report  to  the  differences  of  the  two  houses  that  shall  be  referred  to 
them.  The  Wisconsin  assembly,  however,  failed  to  adopt  the  recommendation 
and  the  regulation  of  the  conference  committee  in  that  state  remains  in  the  former 
lax  condition. 
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TABLE  I 
LegislcUive  committees 


MVAm 

■omM 

■VATB 

Number  of 
eommittefls 

MaKimqin 

member- 

•hip 

Minimum 
member- 
ship 

Number  ol 

Ifasimum 
member- 
akip 

MiBiBIUM 

mraibeiP" 

■Up 

Alabama 

27 
22 
36 
33 
29^ 

19 
34 
39 
23 
33 
45 
42 
42 
35 
25 

30 

5 

62 

27 

32 
35 
27 
24 
29 
26 
22 
25 
46 
46 
38 
39 
33 

11 

7 

9 
17 
15 

5 
11 
30 

7 
40 
13 
23 
13 

9 
25 

9 

5 

5 

28 

13 
9 
9 

5 

4 

9 

13 

10  to  25 

13 
14 

7 

3 

4 
5 
3 
5 

3 
5 
5 
3 
3 
3 
6 
5 

4 

4 
3 
3 
7 

5 
3 
3 

4 
3 
3 
5 

5 
4 
3 

30 
27 
43 
48 
40 

30 
47 
45 
38 
82 
51 
61 
55 
65 
36 

33 

7 
63 
57 

47 
45 
29 
28 
36 
30 
29 
31 
41 
46 
42 
47 
60 

22 
7 
19 
21 
13 

7 

9 
34 

7 
46 
13 
41 
23 
14 
24 

18 
11 
16 
36 

16 
15 
11 

15 

5 

30 

15 

10  to  25 

17 

23 

7 

5 

Arizona 

4 

ArkanflAfl . . , ,   r 

7 

California , 

5 

Colorado 

5 

Connecticut* 

Delaware 

3 

Florida 

7 

Georflda 

4 

Idaho 

3 

Illinois 

6 

Indiana 

5 

Iowa 

6 

Kansas 

7 

Kentucky 

Louisiana 

4 

Mainet 

Maryland 

4 

Massachusettst 

Michigan 

3 
5 

Minnesota 

5 

Mississippi 

Missouri 

8 

Montana 

4 

Nebraska 

3 

Nevada 

New  Hampshire 

New  Jersey 

3 
3 

New  Mexico 

3 

New  York 

6 

North  Carolina 

North  Dakota} 

Ohio 

9 

Oklahoma 

5 

Ore  eon 

3 

*  Most  legislative  committees  are  joint  committees.    There  are  35  such  hav- 
ing, as  a  rule,  11  members.    A  few  have  4  members  each. 
t  Most  of  the  committees  are  joint. 
t  There  are  29  joint  committees  in  Massachusetts. 
S  Varies  with  different  sessions. 
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TABLE  l-Continu^i 


BBNATS 

moxmm 

•TATB 

Number  of 
oommittaM 

ICajdmum 
member- 
ship 

Mxnbnum 

member 

ship 

Number  of 
oommitleee 

Mudmum 
member- 
ship 

Minimum 
member- 
ship 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

33 
13 
31 
31 
31 
31 
23 
29 
19 
60C16) 
27 
5 
25 

21 

7 

12 

15 

20 

15 

7 

7 

15 

12 

11 

7 

5 

5 
5 
6 
3 
4 
3 
3 
3 
3 
3 
5 
5 
5 

41 
14 

48 
30 
47 
43 
30 
25 
58(45) 
28 
22 
30 

40 
9 

15 
20 
25 
9 
15 
13 
26 
15 
11 
14 

25 

7 

3 
4 

Tf^XM.... 

5 

Utah 

3 

Vermont* 

3 

Virginia 

3 

Washington 

5 

West  Virginia 

Wisconsin 

5 
3 

Wyomins 

5 

•7            "'o 

*  Has  11  joint  committees. 


TABLE  n 

8ugge9itd  schedule  far  eommiUee  meetings 

Oroup  A.  To  consist  of  the  five  important  committees:  (1)  Agriculture,    (2) 
Appropriations,  (3)  Judiciary,  (4)  Industrial  Affairs  and  Manufacturing, 
(5)  Public  Utilities  and  Municipalities. 
Time  of  Meeting:  Tuesday,  Wednesday  and  Thursday,  from  2-4.*    Each 
legislator  to  have  a  place  on  but  one  of  these  five  committees. 
Or<mp  B,  To  consist  of  four  minor  committees  as  follows:  (1)  Public  Efficiency 
and  CivU  Service  Reform,  (2)  Education,  (3)  Enrolled  and  Engrossed 
Bills,  and  (4)  Miscellaneous. 
Time  of  Meeting:  Tuesdays  and  Thursdays  from  4r6. 
Or<mp  C.  To  consist  of  three  minor  committees  as  follows:  (1)  Elections,  (2) 
Rules,  and  (3)  Rights  of  Minority. 
Time  of  Meeting:  Wednesday  from  4r-6. 
Oroup  D,  To  consist  of  three  minor  committees  as  follows:  (1)  Public  Welfare, 
Hygiene  and  Sanitation,  (2)  Public  Works,  (3)  Banks  and  Banking. 
Time  of  Meeting:  Tuesdays  and  Thursdays  from  4r-6. 

Each  legislator  should  be  limited  to  places  upon  but  two  of  these  minor 
committees.  Conflicts  will  be  avoided  by  choosing  committees  in  groups 
B  and  C  or  C  and  D. 


*  Hiere  are  no  sessions  held  in  many  legislatures  from  Thursday  until  the 
following  Tuesday  and  the  greater  portion  of  the  legislators  go  home  over  the 
intervening  week  end. 
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DECISIONS  OF  THE  SUPREME  COURT  OF  THE  UNITED 
STATES  ON  CONSTITUTIONAL  QUESTIONS^  III 

1914-1917 

THOMAS  REED   POWELL 
Columbia  Univernty 

V.  RACE  DISCRIMINATION 

Two  instances  of  race  discrimination  which  came  before  the 
court  were  aimed  against  aliens.  Truax  v.  Raich'  annulled  an 
Arizona  statute  which  required  every  employer  of  not  more  than 
five  workers  to  employ  not  less  than  80  per  cent  qualified  electors 
or  native  bom  citizens  of  the  United  States.  The  decision  was 
based,  not  only  on  the  equal  protection  clause,  but  also  on  the 
principle  that  the  states  must  not  interfere  with  the  acknowledged 
powers  of  the  nation.  The  power  to  admit  aliens  which  Congress 
possesses  and  has  exercised  would  be  nugatory  if  the  states  after 
their  admission  could  deny  them  the  opportunity  of  a  livelihood. 

But  neither  of  these  principles  was  held  applicable  to  the  ex- 
clusion of  aliens  from  employment  on  public  works.  The  opin- 
ions in  Heim  v.  McCall*  and  Crane  v.  New  York*  went  so  far 
as  to  declare  that  a  state  must  be  as  free  as  an  individual  to 
decide  for  itself  what  persons  shall  be  employed  on  work  done 

^  For  the  first  two  installments  of  this  article  see  12  American  Political  Science 
Review  17-49  (February,  1918)  and427-i57  (August,  1918). 

*  (1915)  239  U.  S.  33.  See  22  Case  and  Comment  780,  29  Harvard  Law  Review 
219,  9  Maine  Law  Review  126,  64  University  of  Pennsylvania  Law  Review  616,  and  3 
Virginia  Law  Review  398. 

»  (1915)  239  U.  S.  175.  See  T.  R.  Powell,  "The  Right  to  Work  for  the  State," 
16  Columbia  Law  Review  99.  See  also  4  California  Law  Review  405, 16  Columbia  Law 
Review  67,  1  Cornell  Law  Quarterly  175,  29  Harvard  Law  Review  452,  2  Iowa  Law 
Bulletin  140, 14  Michigan  Law  Review  246, 1  Southern  Law  Quarterly  165, 1  Virginia 
Law  Register^  n.  s.  707,  710,  and  3  Virginia  Law  Review  390.  For  comments  on  the 
decision  in  the  state  court  see  15  Columbia  Law  Review  263,  28  Harvard  Law  Review 
628,  and  13  Michigan  Law  Review  695. 

*  (1915)  239  U.  S.  195. 
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for  it.  Yet  it  must  be  seriously  doubted  whether  the  court  by 
actual  decision  would  go  so  far  as  to  sanction  discriminations 
against  Quakers  or  Methodists  'or  Republicans  or  Democrats. 
The  exclusion  of  aliens  may  be  justified  on  groimds  which  would 
not  apply  to  other  whimsicalities. 

N^roes  were  the  butt  of  the  other  examples  of  race  discrimi- 
nation with  which  the  court  had  to  deal.  Three  cases  annulled 
the  so-called  ''Grandfather  clauses"  of  state  election  laws,  whereby 
those  whose  ancestors  were  electors  prior  to  the  enactment  of  the 
Fifteenth  Amendment  are  excepted  from  the  literacy  test  im- 
posed on  others.  The  court  had  no  diflSculty  in  discovering  that 
the  effect  of  this  was  to  exclude  all  black  illiterates,  while  admit- 
ting many  Caucasians  whose  adventures  in  chirography  were 
equally  modest.  The  invalid  exception  to  the  literacy  test  was 
held  to  make  the  test  itself  invalid.  Myers  v.  Anderson*  ap- 
plied to  the  state  election  officials,  in  favor  of  negroes  whom  they 
had  excluded  from  voting,  the  provisions  of  the  federal  statute 
giving  a  right  of  action  to  citizens  deprived  of  the  enjoyment  of 
any  of  the  rights  secured  to  them  by  the  Constitution.  Guinn  v. 
United  States*  held  that  such  act  subjected  the  officials  to  con- 
viction under  the  Act  of  Congress  penalizing  a  conspiracy  to  injure, 
oppress,  threaten  or  intimidate  any  citizen  in  the  free  exercise 
of  any  right  or  privilege  secured  to  him  by  the  Constitution  or 
laws  of  the  United  States.  And  United  States  v.  Moseley'  ap- 
plied the  same  statute  to  officials  who  omitted  to  coimt  and  re- 
turn the  votes  cast  by  negroes.  In  this  case  Mr.  Justice  Lamar 
dissented,  on  the  ground  that  the  repeal  by  Congress  of  sections 
specifically  referring  to  election  offenses  indicated  that  the  pro- 
visions as  to  conspiracy  were  not  designed  to  apply. 

The  Oklahoma  separate  coach  law  came  before  the  court  in 
McCabe  v.  Atchison,  T.  &  S.  F.  R.  Co.*    A  bill  for  injunctive 

•  (1915)  238  U.  S.  308. 

•  (1915)  238  U.  S.  347.  See  81  Central  Law  Journal  19, 1  Cornell  Law  Quarterly 
32,  8  Lawyer  and  Banker  233,  1  Southern  Law  Quarterly  46,  and  3  Virginia  Law 
Review  74. 

^  (1915)  238  U.  S.  383. 

'  (1914)  235  U.  S.  151.  See  49  American  Law  Review  000,  80  Central  Law  Jour- 
nal 4Z,2S  Harvard  Law  Review  417, 18  Law  Notee  182,  213,  50  National  Corporation 
Reporter  595,  and  20  Virginia  Law  Regieter  781. 
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had  dissented  in  Bailey  v.  Alabama"  concurred  in  the  Rey- 
nolds case,  saying  in  a  separate  opinion  that  ''the  successive 
contracts,  each  for  a  longer  term  than  the  last  are  the  inevitable, 
and  must  be  taken  to  have  been  the  contemplated,  outcome  of 
the  Alabama  laws.  On  this  groimd  I  am  inclined  to  agree  that 
the  statutes  in  question  disclose  the  attempt  to  maintAin  service 
that  the  Revised  Statutes  forbid."  In  holding  that  the  Alabama 
laws  violated  the  Act  of  Ck>ngress,  the  court  necessarily  held  that 
they  imposed  what  was  involimtary  servitude  within  the  mean- 
ing of  the  Thirteenth  Amendment. 

It  might  be  questioned  whether  the  Reynolds  case  is  properly 
put  under  the  head  of  race  discrimination.  The  Thirteenth 
Amendment  makes  no  mention  of  race,  color  or  previous  condi- 
tion of  servitude.  The  Alabama  law  might,  so  far  as  its  tenns 
disclose,  operate  against  whites  as  well  as  blacks.  But  it  can 
hardly  be  doubted  that  it  was  aimed  against  n^roes.  Very 
likely  the  Florida  statute  sustained  in  Butler  v.  Perry"  bears 
more  heavily  on  the  negro  than  on  the  white  man.  This  re- 
quired all  able-bodied  males  between  twenty-one  and  forty-five  to 
work  six  days  a  year  on  the  roads,  or  to  provide  a  substitute,  or 
pay  three  dollars.  The  alternatives  are  less  likely  to  be  taken 
advantage  of  by  large  numbers  of  negroes  than  by  whites.  But 
the  question  of  possible  discrimination  was  not  raised  in  the 
ease,  and  for  all  that  appears  the  complainant  was  white. 

VI.  THE  OBLIGATION  OF  C0NTRAC5TS 

All  of  the  complaints  raised  under  the  clause  forbidding  the 
states  to  pass  any  law  impairing  the  obligation  of  contracts  in- 
volved alleged  impairments  of  contracts  made  by  the  state 
itself  or  some  subordinate  governmental  authority.  Several 
cases  reiterated  the  established  doctrine  that  the  clause  affords 

from  imprisonment  by  agreeing  to  work  for  one  who  became  his  surety,  at  the 
rate  of  16  a  month  for  nineteen  months  and  twenty-nine  days.  In  both  cases  the 
eontract  included  board,  lodging  and  clothing,  but  the  money  payment  stipu- 
lated in  the  contract  was  just  enough  to  reimburse  the  surety  for  payn»nt  of  the 
fine,  so  that  none  of  it  would  find  its  way  to  the  pocket  of  the  indented  laboier 

"  (1011)  219  U.  S.  210. 

»  (1016)  240  U.  8.  328. 
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no  protection  against  a  change  in  judicial  decision  by  a  state 
courts  because  that  is  not  r^arded  as  the  passing  of  a  law  by  the 
state.  ^*  Manila  Investment  Co.  v.  TrammelU^  took  the  same 
view  of  the  breach  by  a  state  board  of  a  contract  to  conv^ 
land.  Banning  Co.  v.  California^*  found  that  under  the  stat- 
utes in  question  no  binding  contract  to  convey  land  was  con- 
summated until  actual  payment  was  ntiade  by  the  intending 
purchaser,  and  that  therefore  the  state  could  change  its  mind 
after  the  complainant  had  done  nothing  more  than  to  make  ap- 
plication, take  the  required  oath  and  expend  money  for  a  sur- 
vey. Other  cases  held  that  the  alleged  contract  did  not  come 
into  existence  because  of  the  nonoccurrence  of  a  condition  pre- 
cedent,^* and  that  the  franchise  relied  on  had  be^i  lawfully 
revoked  for  nonuser." 

Several  cases  involved  tax  exemptions.  Seton  Hall  Collie  v. 
South  Orange^'  found  no  contract  in  an  exemption  granted  sev- 
eral years  after  the  incorporation  of  the  complainant,  who  had 
entered  upon  no  new  imdertaking  thereafter  and  made  no  prom- 
ise to  do  ansrthing  in  return  for  the  exemption.  Weight  was  given 
to  the  fact  that  when  the  exemption  was  granted  in  an  amend- 
ment to  the  corporate  charter,  there  was  in  force  a  state  statute 
making  all  corporate  charters  subject  to  legislative  alteration 
and  repeal.  In  Morris  Canal  &  Banking  Co.  v.  Baird,**  the 
court,  without  determining  whether  the  tax  exemption  originally 
was  a  contract,  held  that  at  any  rate  it  did  not  pass  to  a  grantee 
and  lessee  of  the  company  originally  exempted. 

A  different  attitude  was  taken  by  a  majority  of  the  court 
towards  the  situations  presented  in  Wright  v.  Central  of  Georgia 
Ry.  Co.*«  and  Wright  v.  Louisville  &  N.  R.  Co."    The  cases 

"  Willoughby  v.  Chicago,  (1914)  235  U.  S.  45;  Cleveland  &  P.  R.  Co.  v.  aeve- 
land,  (1914)  235  U.  S.  50;  Kryger  v.  Wilson,  (1916)  242  U.  S.  169. 

»*  (1915)  239  U.  8.  31. 

"  (1916)  240  U.  S.  142. 

!•  Louisville  &  N.  R.  Co.  v.  Behnnan,  (1914)  235  U.  S.  164. 

»»  New  York  Electric  lines  Co.  v.  Empire  City  Subway  Co.,  (1914)  235  U.  S. 
179. 

"  (1916)  242  U.  S.  100. 

>•  (1915)  239  U.  8.  126. 

«•  (1915)  236  U.  8.  674. 

"  (1915)  236  U.  8.  687. 
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depend  upon  their  special  facts,  which  are  intricate  and  techni- 
cal. The  charter  of  a  corporation  exempted  its  property  from 
all  taxation  other  than  a  specified  percentage  of  annual  income. 
It  also  authorized  the  grantee  to  lease  and  demise  the  franchise 
and  gave  to  any  such  lessee  the  right  to  be  a  common  carrier. 
The  minority,  consisting  of  Justices  Hughes,  Pitney  and  McRey- 
nolds,  thought  that  the  case  came  within  the  general  rule  that 
tax  exemptions  should  be  construed  as  personal  to  the  granteei 
and  are  not  transferable  and  do  not  run  with  the  property  unless 
the  legislature  has  explicitly  declared  otherwise.  It  regarded  the 
so-called  lease  as  the  passing  of  the  entire  property  to  the  lessee, 
''to  hold,  if  it  pleased  in  perpetuity,  subject  to  an  annual  charge  of 
the  amoimt  specified."  The  majority,  however,  thought  that 
the  property  was  still  that  of  the  lessor  and  that  the  statute  sought 
to  tax  the  property  of  the  lessor  under  the  guise  of  reaching  some 
separate  interest  of  the  lessee.  They  are  careful  to  state  that 
they  do  not  suggest  ''that  the  contract  in  the  charters  of  the 
lessor  passed  by  assignment  to  the  lessee,"  and  do  not  imply 
"that  the  property  was  exempted  generally,  into  whosesoever 
hands  it  might  come." 

Contentions  that  provisions  in  public-utility  franchises  au- 
thorizing the  exaction  of  a  five-cent  fare  were  contracts  were 
passed  upon  in  two  cases.  Milwaukee  Electric  Railway  &  light 
Co.  V.  Railroad  Commission**  rejected  the  contention,  finding  that 
the  state  court  was  warranted  in  holding  that  the  municipal 
authorities  had  not  been  granted  authority  by  the  legislature  to 
make  an  irrepealable  contract  which  would  "deprive  the  legisla- 
ture of  the  right  to  exercise  in  the  future  an  acknowledged  func- 
tion of  great  importance." 

In  Detroit  United  Railway  v.  Michigan,"  the  company  ob- 
jected to  a  decision  of  the  state  court  which  held  that  an  agree- 
ment on  its  part  to  sell  tickets  good  on  certain  hours  in  the  day 
at  the  rate  of  eight  for  twenty-five  cents  over  "any  of  its  lines 
in  the  city"  covered  lines  in  territory  subsequently  annexed  to 
the  city.    It  was  conceded  that  the  original  franchise  granted  by 

«  (1916)  238  U.  8.  174. 

*•  (1916)  242  U.  S.  238.  See  15  Michigan  Law  Review  430,  and  26  YaU  Law 
Journal  fiOO. 
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a  township  prior  to  its  annexation  to  the  city  constituted  a  con- 
tract permitting  the  exaction  of  a  flat  five-cent  fare.  The  minority 
of  the  Supreme  Court,  consisting  of  Justices  Clarke  and  Brandeis, 
thought  the  interpretation  of  the  subsequent  agreement  as  includ- 
ing territory  which  might  in  the  future  be  annexed  to  the  dty  was 
merely  a  question  of  the  law  of  contracts,  which  lay  within  the 
final  determination  of  the  state  court,  whether  right  or  wnmg. 
But  the  majority  insisted  that  the  interpretation  was  entmeous 
and  that  the  state  court  by  appljring  it  to  the  8ituati<m  before 
it  necessarily  gave  an  effect  to  the  ordinance  annexing  the  town- 
ship to  the  city,  which  impaired  the  obligation  of  the  contract 
existing  between  the  road  and  the  township. 

In  other  cases  the  complainants  sought  unsuccessfully  to  per- 
suade the  court  that  they  had  contracts  which  had  been  impaired. 
In  Seaboard  A.  L.  R.  Co.  v.  Raleigh^  an  ordinance  permitting  a 
railroad  to  place  its  tracks  on  the  sidewalk  was  held  to  be  not  a 
contract,  but  a  revocable  license.  The  facts  that  the  permission 
was  unlimited  in  time  and  was  granted  after  the  creation  of  the 
railroad  company  and  the  construction  of  its  road  were  deemed 
significant  and  controlling,  in  the  absence  of  any  specific  lan- 
guage to  the  contrary.  In  Southern  Wisconsin  R.  Co.  v.  Madison* 
a  street  railroad  was  made  to  pay  the  cost  of  an  asphalt  pavement 
between  its  tracks  and  for  the  space  of  a  foot  on  either  side.  The 
company's  objection  was  based  on  the  claim  that  the  charter  un- 
der which  it  then  operated,  by  omitting  the  provision  in  a  prior 
charter  imposing  on  it  the  duty  to  pave,  therefore  n^atived  the 
duty.  But  the  Supreme  Coiut  sustained  the  state  court  in 
holding  that  the  duty  to  pave  was  embraced  within  the  admitted 
duty  imposed  by  the  charter  to  keep  the  space  in  question  "in 
proper  repair." 

In  New  Orleans  Taxpayers'  Protective  Ass'n.  v.  New  Orleans** 
it  was  urged  that  since  the  vote  authorizing  the  municipal  acqui- 
sition of  a  water  plant  provided  for  the  construction  "of  a  free 
sewerage  system,  with  free  water  therefor,"  water  for  drinking 

"  (1916)  242  U.  S.  16. 
"  (1916)  240  U.  S.  467. 
«•  (1916)  237  U.  8.  33. 
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and  domeetic  purposes  must  be  fiunished  free,  because  it  all 
went  ultimately  to  the  sewer.  But  the  Supreme  Court  had  no  dif- 
ficulty in  deciding  that  the  only  contract  for  free  water  was  for 
such  as  'Vas  discharged  into  the  sewers  for  the  purpose  of  in- 
suring the  working  of  a  free  sewerage  system."  This  was  satis- 
fied by  the  rules  of  the  water  board  under  which  ''1000  gallons 
per  quarter  are  allowed  free,  for  flushing  closets." 

Long  Sault  Development  Co.  v.  Call*^  dismissed  for  lack  of 
jurisdiction  a  writ  of  error  from  the  New  York  coml;  which  had 
decided  that  the  grant  to  complainants  of  certain  rights  in  the 
St.  Lawrence  River  were  unconstitutional  as  an  attempt  by  the 
state  to  cede  lands  held  under  a  trust  to  control  the  navigation 
of  the  river.  The  majority  held  that  there  was  no  federal  ques- 
tion, since  the  state  court  had  given  no  effect  to  the  repealing 
legislation  later  passed.  It  was  evident,  however,  that  they  ap- 
proved of  the  decision  of  the  state  court  on  the  constitutional 
question  that  the  alleged  contract  never  had  a  valid  existence. 
Justices  Pitney  and  McKenna  dissented,  assigning  briefly  that 
the  original  grant  was  a  contract  and  that  the  state  coiurt  had 
given  ^ect  to  the  repealing  legislation  to  impair  its  obligation. 

The  last  phase  of  the  South  Carolina  dispensary  system  came 
before  the  court  in  Carolina  Glass  Co.  v.  South  Carolina.** 
Funds  previously  in  the  hands  of  the  county  dispensaries  were 
by  command  of  the  legislature  transferred  to  the  state  treasury. 
Those  who  had  furnished  supplies  to  the  dispensary,  and  claimed 
a  lien  on  the  funds,  objected ;  but  the  Supreme  Court  found  that 
the  funds  had  always  been  funds  of  the  state,  that  contracts  for 
the  dispensaries  were  made  in  behalf  of  the  state,  that  the  state 
had  not  consented  to  be  sued,  and  held  therefore  that  the  re- 
moval of  the  funds  to  the  state  treasury  did  not  violate  the  obli- 
gation of  a  contract. 

Though  Congress  is  not  explicitly  forbidden  to  pass  a  law  im- 
pairing the  obligation  of  contracts,  Choate  v.  Trapp"  decided 
that  the  due-process  clause  of  the  Fifth  Amendment  protects 

>^  (1916)  242  U.  S.  272.    See  1  Minnewta  Law  Review  347. 
"  (1916)  240  U.  S.  305. 
«•  (1912)  224  U.  8.  665. 
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vested  rights  acquired  by  contract.  In  applying  this  clause  Size- 
more  V.  Brady*®  and  United  States  v.  Rowell'^  held  that  ccm- 
gressional  statutes  respecting  Indian  lands  did  not  constitute 
grants  in  presenti  so  as  to  inhibit  later  modifications.  Williams 
V.  Johnson**  took  a  similar  attitude  with  respect  to  restrictions 
imposed  by  Congress  on  the  alienation  of  lands  allotted  to  indi- 
vidual Indians.  The  subsequent  removal  of  the  restrictions  was 
sustained.  Oregon  &  C.  R.  Co.  v.  United  States**  presented  a 
case  of  rights  lost  by  misuser.  Lands  had  been  granted  to  a 
railroad  company  to  be  sold  to  actual  settlers  in  limited  quan- 
tities at  a  price  not  to  exceed  $2.50  per  acre.  Many  sales  had 
been  made  in  violation  of  the  terms  prescribed  in  the  grant. 
The  Supreme  Court  sustained  a  decree  revesting  in  the  United 
States  the  title  to  the  unsold  lands,  and  regulating  their  future  dis- 
position, securing  however  to  the  railroad  $2.50  per  acre,  less 
deductions  on  accoimt  of  prior  wrongful  acts.  This  case  and 
another  between  the  same  parties*^  present  a  sad  histoiy  of  the 
diversion  of  lands  intended  for  actual  settlers. 

VII.  IMMUNITIES  OF  PERSONS  CHARGED  WITH  CRIME 

The  provision  in  the  Fifth  Amendment  against  double  jeop- 
ardy was  invoked  in  three  cases.  United  States  v.  Oppen- 
heimer**  held  that  a  previous  acquittal  on  a  plea  that  the  oflfense 
was  barred  by  the  statute  of  limitations  prevented  a  new  indict- 
ment, even  though  the  previous  determination  was  erroneous. 
But  in  Lovato  v.  New  Mexico**  the  accused  was  held  not  to  be 
twice  put  in  jeopardy  because  he  was  arraigned  and  required  to 
plead  again  after  a  demurrer  to  the  indictment  was  overruled. 
And  Morgan  v.  Devine*^  held  that  a  person  was  not  put  in  double 
jeopardy  by  being  punished  for  stealing  postage  stamps  and 

"  (1914)  235  U.  S.  441. 

"  (1917)  243  U.  S.  464. 

«  (1915)  239  U.  S.  414. 

»»  (1916)  243  U.  S.  549. 

w  (1915)  238  U.  S.  393. 

*<  (1916)  242  U.  S.  85.    See  30  Harvard  Law  Review  400. 

»•  (1916)  242  U.  S.  199.    See  84  Central  Law  Journal  66. 

•»  (1915)  237  U.  8.  632. 
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also  for  breaking  and  entering  a  post  office  with  intent  to  com- 
mit a  felony,  when  Congress  had  made  each  a  separate  offense. 

The  privilege  against  self-incrimination  was  unsuccessfully  ad- 
duced by  the  respondent  in  Mason  v.  United  States,*'  who  was 
held  in  contempt  for  refusing  to  answer  questions  which  asked 
whether  a  game  of  cards  was  going  on  at  the  table  at  which  he 
was  sitting  and  whether  he  saw  anyone  playing  cards.  The 
answer  could  not  expressly  incriminate  him  because  the  question 
did  not  ask  whether  he  was  playing  for  money.  While  it  might 
lead  to  his  incrimination,  the  court  said  that  this  was  a  matter  of 
degree  which  the  trial  judge  was  in  a  better  position  to  pass 
upon  than  any  appellate  tribunal  could  be. 

A  phase  of  the  immunity  bath  problem  came  before  the  court 
in  Burdick  v.  United  States.*'  The  city  editor  of  the  New  York 
Tribune  had  declined  to  give  to  the  grand  jury  the  sources  of  his 
information  relative  to  certain  articles  in  that  paper  about  cus- 
toms frauds.  His  reason  was  that  the  information  would  tend 
to  mcriminate  him.  Later  he  was  presented  with  a  pardon  from 
the  President  to  the  end  that,  being  immune  from  prosecution, 
he  might  be  forced  to  answer.  This  pardon  he  declined  to  ac- 
cept. The  court  held  that  the  pardon  was  ineffective  unless 
accepted,  and  that  the  respondent  was  at  Uberty  to  decline  it 
and  thereby  retain  his  privilege.*® 

The  respondent  in  Badders  v.  United  States*^  claimed  that  he 
suffered  cruel  and  unusual  punishment  and  excessive  fines  be- 
cause each  letter  he  mailed  in  pursuance  of  a  scheme  to  defraud 
was  held  to  be  a  separate  offense.  But  the  Supreme  Court  did 
not  share  his  view.  Though  sentenced  to  five  years  imprison- 
ment on  each  of  seven  counts,  the  periods  of  imprisonment  were 
concurrent  and  not  cumulative.  But  the  fines  of  $1000  on  each 
coimt  were  cumulative. 

"  (1917)  244  U.  S.  362. 

••  (1015)  236  U.  S.  79.    See  49  American  Law  Review  597,  80  Central  Law  Jaw* 
nal  121, 13  Michigan  Law  Review  i27,  and  20  Virginia  Law  RegiUer  955. 
«•  To  the  same  effect  is  Curtin  v.  United  States,  (1915)  236  U.  8. 96. 
*>  (1916)  240  U.  S.  391. 
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This  completes  the  cases  of  criminal  prosecution  in  the  federal 
courts  where  the  specific  limitations  of  the  Constitution  apply. 
But  the  states  as  well  as  Congress  are  forbidden  to  pass  ex  past 
facto  laws.  Malloy  v.  South  Carolina^  held  that  the  clause  was 
not  violated  by  changing  the  punishment  for  murder  from  hang- 
ing to  electrocution  with  an  increase  in  the  number  of  witnesses 
and  applying  the  new  mode  to  execution  for  crimes  conmiitted 
before  its  passage.  Mr.  Justice  McReynolds  said  that  the 
statute  did  not  change  the  penalty  but  only  the  mode  of  produc- 
ing it  ''together  with  certain  non-essential  details  in  respect  of 
surroimdings."  He  added  that  "the  punishment  was  not  in- 
creased, and  some  of  the  odious  features  incident  to  the  old 
method  were  abated." 

Under  the  due-process  clauae  of  the  Fourteenth  Amendment  a 
niunber  of  complaints  against  state  process  were  roistered.  In 
Southwestern  T.  &  T.  Co.  v.  Danaher**  a  telephone  company  was 
relieved  of  a  fine  of  $6,300  imposed  on  it  for  refusing  to  furnish 
service  to  a  patron  in  arrears  for  past  service,  where  the  refusal 
was  not  expressly  forbidden  by  statute  and  there  had  been  no 
judicial  decision  indicating  that  it  was  imreasonable.  The  opin- 
ion gave  weight  to  the  fact  that  the  r^ulation  of  the  company 
had  been  adopted  in  good  faith  and  had  been  applied  impartially, 
and  that  in  other  jurisdictions  such  regulations  had  often  been 
pronounced  reasonable  and  valid.  The  decision  was  referred  to 
''the  fundamental  principles  of  justice  which  the  constitutional 
guaranty  of  due  process  of  law  is  intended  to  preserve."  It 
stands  for  a  doctrine  that  the  Fourteenth  Amendment  requires 
that  a  state  "make  the  pimishment  fit  the  crime,"  and  that  the 
absence  of  warning  that  acts  are  likely  to  be  held  evil  reduces  the 
gravity  of  what  is  later  declared  to  be  an  offense.  Though  the 
decision  of  the  court  was  unanimous,  it  was  evidently  reached 
only  after  some  difficulty,  for  the  case  was  ordered  reargued  and 
was  not  decided  imtil  over  a  year  after  the  reargum^it.    In  a 

«<  (1915)  237  U.  S.  180.  See  80  Central  Law  Journal  379,  15  Columbia  Law  Re- 
view 524,  6  Journal  of  Criminal  Law  436, 19  Law  Notee  52, 50  NaHonal  Corporation 
Reporter  697,  and  1  Virginia  Law  Register,  n.  8.  396,  555. 

<•  (1915)  238  U.S.  482. 
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decision  rendered  a  month  earlier  a  sentence  of  fourteen  years  for 
perjury  was  held  not  so  excessive  as  to  be  wanting  in  due 
process.** 

In  two  cases  the  indefiniteness  of  criminal  statutes  was  alleged 
as  a  groimd  of  invalidity.  In  American  Seeding  Machine  Co. 
V.  Kentucky**  the  complaint  was  sustained.  It  annulled  an  anti- 
trust law  which  made  the  imlawfulness  of  a  combination  turn 
on  the  question  whether  it  was  for  the  piupose  or  with  the  effect 
of  raising  the  selling  price  of  commodities  above  what  would  be 
their  market  value  under  fair  competition  and  under  normal  con- 
ditions. In  Fox  v.  Washington,**  on  the  other  hand,  a  statute 
which  made  criminal  the  editing  of  printed  matter  tending  to  en- 
courage and  advocate  disrespect  for  law  was  said  not  to  be  too 
indefinite  where  the  state  court  by  implication  at  least  had  con- 
strued it  to  apply  only  to  literature  that  encouraged  an  actual 
breach  of  the  law.  Tlie  case  at  bar  involved  an  article  styled 
"The  Nude  and  the  Prudes''  which  was  held  to  encourage  viola- 
tion of  the  laws  against  indecent  exposure.  In  elaboration  of  a 
reference  to  the  duty  of  a  court  to  construe  a  statute,  wherever 
possible,  so  as  to  avoid  doubtful  constitutional  questions,  Mr. 
Justice  Holmes  observed  that  "it  does  not  appear  and  is  not 
likely  that  the  statute  will  be  construed  to  prevent  publications 
merely  because  they  tend  to  produce  unfavorable  opinions  of  a 
particular  statute  or  of  law  in  general."    This  was  in  1015. 

The  due-process  clause  was  the  basis  of  the  complaint  of  a 
defendant  convicted  of  murder  in  a  Georgia  court,  whose  con- 
viction was  afiSrmed  by  the  highest  state  court  by  a  vote  of  three 
to  three.  The  lack  of  merit  in  his  contention  was  afiSrmed  in 
Lott  V.  Pittman*'  on  the  ground  that  "the  right  of  appeal  is 
not  essential  to  due  process."  Only  half  of  the  judges  of  the  ap^ 
pellate  court  who  participated  in  liie  decision  had  heard  the  ar-* 

^  CollinB  ▼.  Johnston,  (1915)  237  U.  S.  502.  This  case  abo  held  that  the  extra- 
dition treaty  with  Great  Britain  does  not  give  to  persons  extradited  for  one  crime 
an  immunity  from  prosecution  for  another  crime  committed  after  their  return. 

*»  (1015)  236  U.  S.  600. 

««  (1915)  236  U.  8.  273. 

«*  (1917)  243  U.  S.  588.    See  54  NaHanal  Carporatim  Reporter  862. 
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The  minority  insisted  that  ''if  the  petition  discloses  facts  that 
amount  to  a  loss  of  jurisdiction  in  the  trial  court,  jurisdiction 
could  not  be  restored  by  any  decision  above."  But  the  major- 
ity answered  that  the  petition  also  disclosed  that  the  existence  of 
these  alleged  facts  had  been  negatived  by  the  decision  of  the 
highest  court  of  the  state,  which  was  not  imder  any  possible  mob 
domination,  and  that  it  begged  the  question  to  treat  the  respond- 
ent's "narrative  of  disorder  as  the  whole  matter."  The  decision 
indicates  that  very  clear  groimds  must  exist  in  cases  of  this  kind 
before  the  Supreme  Court  will  disregard  the  determination  of 
the  highest  court  of  the  state  on  a  question  of  fact.  There  is, 
however,  nothing  in  the  opinion  to  indicate  that  a  federal  dis- 
trict judge  would  be  reversed  if  he  grants  the  writ  and  finds  the 
allegations  set  forth  in  the  petition  to  be  true.  The  interference 
of  the  federal  judiciary  has  the  disadvantage  that  it  discharges 
the  prisoner  and  seems  to  leave  him  with  the  defense  of  double 
jeopardy  if  the  state  court  seeks  to  try  him  again.  But  this 
particular  disadvantage  must  be  weighed  against  the  importance 
of  ensuring  that  strong  local  feeling  does  not  prevent  a  fair  trial. 

VIII.  JURISDICTION  AND  PROCEDURE  OF  COURTS 

The  great  majority  of  cases  dealing  with  the  propriety  of  ac- 
tion taken  by  the  federal  courts  involve  questions  of  statutory 
construction  and  are  not  within  the  plot  of  this  story.  A  few 
cases,  however,  mark  points  in  the  line  which  circumscribes 
the  field  in  which  the  federal  judicial  power  extends  imder  the 
Constitution.  In  Latta  &  T.  Construction  Co.  v.  Raithmoor,** 
the  admiralty  jurisdiction  was  held  to  embrace  a  libel  in  rem 
to  recover  damages  against  a  ship  which  injured  an  unfinished 
pier  in  a  navigable  channel.  New  Mexico  v.  Lane*^  held  that  a 
suit  against  the  secretary  of  the  interior  in  respect  to  certain 
lands  whose  title  was  in  the  United  States  could  not  be  main- 
tained, as  it  was  in  effect  a  suit  against  the  United  States.  Ohio 
V.  Hildebrant^^  reaffirmed  the  doctrine  that  whether  a  state  has 

••  (1916)  241  U.  8.  166. 
"  (1917)  243  U.  S.  52. 
«  (1916)  241  U.  S.  565. 
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ceased  to  have  a  republican  form  of  government  because  it  has 
made  the  referendum  a  part  of  its  legislative  power,  is  not  a 
judicial  question,  but  a  political  one,  which  is  soldy  for  Con* 
gress  to  determine.  And  Bankers  Trust  Co.  v.  Texas  &  P.  R. 
Co.^  laid  down  that  a  corporation  created  by  Congress  cannot 
be  regarded  as  a  citizen  of  any  particular  state  for  the  puipoee 
of  giving  jiuisdiction  to  the  federal  courts  on  the  ground  of 
diversity  of  citizenship. 

Ohio  River  Contract  Co.  v.  Gordon*^  held  that  the  jurisdiction 
of  a  state  court  over  an  action  for  personal  injury  is  not  defeated 
because  the  injury  occiurred  on  land  over  which  the  federal  gov- 
ernment has  exclusive  legislative  jurisdiction.  The  case  also 
involved  the  question  whether  the  defendant,  a  foreign  corpora- 
tion, was  doing  business  within  the  state  so  as  to  be  amenable 
to  process.  This  was  answered  in  the  aflSrmative,  in  view 
of  the  fact  that  its  operations  were  not  confined  to  the  federal 
reservation. 

A  number  of  other  cases  settled  complaints  as  to  the  methods 
by  which  state  or  federal  co\ui»  sought  to  exercise  jurisdiction. 
Under  the  due-process  clause  it  was  held  that  a  personal  judg- 
ment against  one  who  has  left  the  state  intending  not  to  retiun 
cannot  be  foimded  on  service  by  publication  in  a  newspapa*;" 

w  (1916)  241  U.  S.  205. 

^  (1917)  244  U.  S.  68. 

M  McDonald  v.  Mabee,  (1917)  243  U.  S.  90.  See  17  Columbia  Law  Review  441, 
90  Harvard  Law  Review  761,  15  Michigan  Law  Review  493, 45  Waskingtan  Law 
Reporter  329,  and  26  Yale  Law  Journal  703.  In  the  opinion  of  the  court  Mr.  Jus- 
tice Hoknes  hinted  that  in  view  of  the  fact  that  the  ddFendant  was  still  technically 
domiciled  in  the  state,  not  having  as  yet  acquired  a  domicile  elsewhere,  and  since 
his  family  was  still  located  within  the  state,  ''a  summons  left  at  his  last  and  usual 
place  of  business  would  have  been  enough.''  But  the  statement  is  of  course  dic- 
tum, and  is  qualified  by  a  "perhaps."  The  opinion  recognises  that  some  of  the 
language  in  Pennoyer  v.  Neff,  (1878)  95  U.  S.  714,  warrants  the  inference  that  the 
rule  requiring  perscmal  service  on  nonresidents  applies  also  to  residents,  but  Mr. 
Justice  Holmes  plainly  implies  that  some  relaxation  of  that  rule  might  be  made 
in  the  case  of  absent  citizens. 

The  case  came  up  in  curious  fashion.  After  the  rendition  of  the  judgment  in 
issue,  the  plaintiff  sued  again  on  the  same  cause  of  action,  and  the  defendant  re- 
sisted, urging  that  suit  was  barred  by  reason  of  the  prior  judgment  obtuned 
against  him  on  service  by  publication.    It  was  the  plaintiff  who  claimed  that  the 
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that  a  foreign  corporation  which  has  done  no  business  in  the  state 
and  has  no  property  there  cannot  be  brought  into  court  merely 
by  service  on  a  resident  director;^  and  that  a  foreign  corporation, 
even  though  doing  business  in  a  state,  cannot  be  brought  into 
court  by  service  on  a  state  official  designated  by  statute,  if  the 
cause  of  action  arose  in  another  state.*^  But  if  the  foreign  cor- 
poration has  filed  a  stipulation  consenting  in  advance  to  service 
on  a  state  official,  there  is  no  lack  of  due  process  in  holding  that 
such  consent  covers  suits  on  causes  of  action  arising  without, 
as  well  as  within,  the  state.**  ''When  a  power  is  actually  con- 
ferred by  a  document,  the  party  executing  it  takes  the  risk  of  the 
interpretation  that  may  be  put  upon  it  by  the  courts."  So  also 
there  is  no  denial  of  due  process  in  holding  that  a  defendant  who 
permits  a  judgment  in  its  favor  in  a  state  court  to  be  reviewed 
on  its  merits  on  appeal,  without  interposing  a  cross  appeal  to 
question  the  overruling  of  its  motion  to  quash  the  service, 
thereby  loses  its  right  to  contest  further  the  question  of  jurisdic- 
tion;** and  in  holding  that  a  defendant  sued  on  a  judgment  ob- 

fonner  judgment  in  his  favor  was  void  because  it  denied  due  process  to  the  de- 
fendant. Mr.  Justice  Holmes  declared  that  "the  obligations  of  the  judgment  are 
reciprocal,  and  the  fact  that  here  the  defendant  is  asserting  and  the  plaintiff  deny- 
ing its  personal  effect  does  not  alter  the  case."  The  judgment  being  absolutely 
void,  its  invalidity  could  be  relied  on  by  the  person  in  whose  favor  it  was  obtained, 
where  it  was  asserted  as  a  defense  against  him  in  another  action. 

M  Riverside  &  D.  R.  Cotton  Mills  Co.  v.  Menefee,  (1915)  237  U.  8.  189.  See 
Gerard  Henderson,  The  Position  of  Foreign  CorporcUxona  in  American  ConstitU' 
Honal  LaWf  pages  64r-S7.  See  also  80  Central  Law  Journal  397.  It  had  previously 
been  established  that  a  judgment  founded  on  such  service  was  not  entitled  to  rec- 
ognition in  other  states,  but  this  was  the  first  time  that  the  Supreme  Court  defi- 
nitely laid  down  that  it  would  grant  relief  against  the  enforcement  of  such  a  judg- 
ment in  the  courts  of  the  state  which  rendered  it. 

•T  Simon  v.  Southern  R.  Co.,  (1915)  236  U.  S.  115.  See  W.  F.  Cahill,  ''Juris- 
diction over  Foreign  Corporations  and  Individuals  who  Carry  on  Business  within 
the  Territory, "  30  Harvard  Law  Review  676.  See  also  28  Harvard  Law  Review  804, 
and  13  Michigan  Law  Review  520.  In  this  case  the  federal  district  court,  acquir- 
ing jurisdiction  by  reason  of  diversity  of  citiienship,  enjoined  the  judgment  cred- 
itor from  enforcing  his  judgment,  and  the  Supreme  Court  sustained  the  injunction, 
declaring  the  judgment  absolutely  void  under  the  due-process  clause. 

••  Pennsylvania  Fire  Ins.  Co.  v.  Gold  Issue  Min.  &  M.  Co.,  (1917)  243  U.  S. 
93.  See  84  Central  Law  Journal  359,  2  Southern  Law  Quarterly  235,  and  26  Yale 
Law  Journal,  794. 

**  Western  life  Indemnity  Co.  v.  Rupp,  (1914)  235  U.  S.  261.  The  eourt,  in 
approving  the  practice  here  dedared  not  ineonaistent  with  due  prooess  of  law, 
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tained  against  it  in  a  sister  state,  who  unsuccessfully  contested 
in  that  state  the  validity  of  the  service,  cannot  raise  the  issue 
again  when  sued  on  the  judgment/^ 

The  other  due-process  questions  are  more  difficult  to  classify. 
In  Coe  V.  Armour  Fertilizer  Works**  a  stockholder  in  a  corpora- 
tion successfully  resisted  a  procedure  whereby  without  any  notice 
to  him  an  execution  issued  against  him  for  the  impaid  subscrip- 
tion on  his  stock,  after  a  return  of  nvUa  bona  upon  an  execution 
against  the  corporation.  The  defect  of  lack  of  notice  was  held 
not  to  be  cured  by  a  provision  allowing  the  stockholder  to  liti- 
gate in  subsequent  proceedings  the  question  whether  he  was  a 
stockholder  or  the  amount  still  impaid  on  his  stock.  But  Holmes 
V.  Conway"  held  that  under  the  peculiar  circumstances  of  the 
case  a  simmxary  order  of  a  court  directing  a  litigant  to  pay  into 

remarked  that  it  prevented  a  plaintiff  from  seeking  to  get  a  binding  judgment  in 
his  favor  by  the  exercise  of  the  court's  jurisdiction,  and  at  the  same  time  reserv- 
ing a  chance  to  defeat  a  judgment  in  favor  of  his  opponent  on  the  ground  that  the 
court  was  without  jurisdiction.  The  practice  in  the  federal  courts  of  allowing 
questions  of  jurisdiction  to  be  raised  at  any  stage  in  the  proceedings  was  said  to 
be  based  on  the  rule  that  the  parties  cannot  by  consent  or  waiver  confer  on 
federal  courts  a  jurisdiction  not  granted  them  by  the  Constitution,  and  there- 
fore to  set  no  standard  which  must  be  followed  by  state  courts. 

••  Chicago  Life  Ins.  Co.  v.  Cherry,  (1917)  244  U.  S.  25.  See  85  Central  Law 
Journal  1,  55  National  Corporation  Reporter  9,  27  Yale  Law  Journal  121,  and  45 
Washington  Law  Reporter  535.  The  Supreme  Court  declared  that  even  if  the 
decision  of  the  state  court  was  erroneous,  this  was  merely  a  mistake  of  law,  and 
did  not  constitute  a  violation  of  due  process.  Mr.  Justice  Holmes  observed  that 
"whenever  a  wrong  judgment  is  entered  against  a  defendant,  his  property  is 
taken  when  it  should  not  have  been;  but  whatever  the  ground  may  be,  if  the  mis- 
take is  not  so  gross  as  to  be  impossible  in  a  rational  administration  of  justice,  it 
is  no  more  than  the  imperfection  of  man,  not  a  denial  of  constitutional  rights." 

The  brief  for  the  defendant  in  error  contended  that  there  was  no  federal  ques- 
tion to  give  jurisdiction  to  the  Supreme  Court  on  a  writ  of  error;  but  the  Su- 
preme Court  by  taking  jurisdiction  indicates  that  a  state  may  deny  due  process 
of  law  by  giving  to  the  judgment  of  a  sister  state  more  faith  and  credit  than  that 
to  which  it  is  entitled.  But  the  opinion  warrants  the  inference  that  the  only  case 
in  which  the  Supreme  Court  would  grant  relief  is  where  the  sole  issue  in  the  court 
below  is  whether  the  court  first  rendering  the  judgment  could  constitutionally 
exercise  jurisdiction,  and  where  the  second  state  by  its  decision  has  given  effect 
to  a  judgment  which  the  Supreme  Court  deems  absolutely  void. 

"  (1915)  237  U.  S.  413. 

••  (1916)  241  U.  S.  624. 
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the  treasury  of  the  court  the  proceeds  of  certam  fire  msurance 
policies  was  not  wanting  in  due  process.  Mr.  Justice  Pitney  dis- 
sented, and  the  majority  opinion  conceded  that  the  case  was  a 
difficult  one,  but  in  view  of  the  facts  that  the  complainant  had  been 
accorded  two  hearings  at  previous  times,  had  been  present  at 
every  stage  of  the  proceedings,  had  failed  to  suggest  surprise  or 
prejudice  because  of  the  absence  of  fonnal  notice,  or  to  request 
a  further  hearing,  it  was  thought  that  he  had  received  the  sub- 
stance of  what  due  process  requires. 

Statutes  imposing  conditions  or  limitations  on  access  to  the 
courts  were  sustained  in  three  cases.  Grant  Timber  &  Mfg. 
Co.  V.  Gray**  sanctioned  the  Louisiana  procedure  whereby  a  de- 
fendant in  a  possessory  action  for  land  coupled  with  a  demand  for 
danfiages  cannot  bring  an  action  to  determine  the  title  until  the 
possessory  action  has  been  ended  and  he  has  paid  any  damages 
assessed  against  him.  Christianson  v.  King  County*^  sustained 
a  territorial  statute  of  Washington  giving  authority  to  the  pro- 
bate court  to  declare  the  lands  of  an  intestate  escheated  to  the 
county  for  want  of  heirs,  after  appropriate  notice,  and  cutting 
off  the  right  of  claimants  who  do  not  appear.  In  O'Neil  v. 
Northern  Colorado  Irrigation  Co."  complaint  was  made  of  a 
statute  which  as  interpreted  by  the  state  court  prevented  a 
claimant  to  water  rights  from  asserting  his  claim  after  four  years 
from  the  time  when  another  appropriator  was  accorded  a  pri- 
ority. The  complainant  was  accorded  no  hearing  when  the 
other  appropriator  was  granted  his  priority,  because  the  two 
were  in  different  water  districts,  and  the  decision  of  the  state 
court  that  his  rights  lapsed  after  four  years  was  not  announced 
until  after  the  four  years  had  expired.  But  the  court  held  that 
he  could  not  complain  because  the  construction  of  the  statute 
surprised  him,  when  it  was  too  late  for  him  to  act  on  the  con- 
struction and  save  his  rights.  And  it  said  further  that,  even  if 
the  construction  was  inconsistent  with  prior  ones,  this  was  only 
a  departure  by  a  court  from  a  rule  of  property  previously  estab- 
lished, and  that  this  in  itself  is  not  a  denial  of  due  process. 

•»  (1916)  236  U.  S.  133. 
•*  (1915)  239  U.  S.  366. 
••  (1916)  242  U.  8.  20. 
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Two  cases  involved  the  propriety  of  statutes  allowing  attcv- 
neys'  fees  to  successful  litigants.  Meeker  v.  Ldii^  Valley  R. 
Co.^  sustained  a  provision  in  the  Interstate  C<Hnmeroe  Act  which 
as  construed  allowed  a  reasonable  attorney's  fee  to  shippers  who 
prosecute  to  success  in  the  courts  an  action  to  recover  damageB 
awarded  against  a  carrier  by  the  interstate  commerce  commis- 
sion. But  Atchison,  T.  &  S.  F.  R.  Co.  v.  Vosburg*^  found  a 
denial  of  equal  protection  of  the  laws  in  a  provision  in  a  KnnwiB 
reciprocal  demurrage  law  which  allowed  an  attom^'s  fee  to  a 
shipper  who  prosecutes  a  successful  action  against  a  earner  for 
failure  to  furnish  cars,  when  no  such  fee  is  allowed  to  the  carrier 
in  a  successful  action  against  a  shipper  who  has  failed  to  use  cars 
promptly. 

Other  decisions  found  no  want  of  due  process  in  requiring  a 
surety  on  a  bond  for  the  release  of  attached  property  to  agree 
to  submit  to  the  jurisdiction  of  the  court  in  which  the  attachment 
lies  and  in  making  a  final  judgment  for  the  plaintiff  in  the  acticm 
a  joint  one  against  the  defendant  and  the  surety  to  the  extent  <^ 
the  appraised  value  of  the  attached  property,***  in  enforcing 
against  the  bank  deposit  of  a  nonresident  husband  an  order  for 
alimony,  where  before  the  filing  of  the  bill  the  court  issued  an 
order  restraining  the  bank  from  paying  the  deposit  to  the  hus- 
band;** in  requiring  a  defendant  to  go  to  trial  after  amendm^it 
of  the  complaint  where  he  alleged  that  he  was  imprepared  for  the 
amendment  but  conceded  that  he  was  not  surprised;^*  in  holding 
that  defendant  by  consenting  to  the  revivor  of  an  action  in  the 
name  of  the  plaintiff's  executrix  was  estopped  later  to  challenge 
her  capacity  to  maintain  the  action  ;^^  in  hearing  a  case  upon  the 
transcript  of  the  evidence  at  a  former  trial,  where  the  transcript 
was  used  with  the  consent  of  both  parties  ;^^  and  in  afllrming  the 

••  (1916)  236  U.  S.  412. 

•^  (1915)  236  U.  S.  56.    See  81  Central  Law  Journal  146. 

••  United  Surety  Co.  v.  American  Fruit  Product  Co.,  (1916)  238  U.  8.  140. 

*•  Pennington  v.  Fourth  National  Bank,  (1917)  243  U.  S.  269.  See  84  Central 
Law  Journal  319,  16  Michigan  Law  Review  184,  3  Virginia  Law  Register,  n.  8.  68, 
and  26  Yale  Law  Journal  66. 

^«  Seaboard  A.  L.  R.  Co.  v.  Koennecke,  (1915)  239  U.  S.  362. 

'I  Parker  v.  McLain,  (1915)  237  U.  S.  469. 

^  De  La  Rama  v.  De  La  Rama,  (1916)  241  U.  S.  154. 
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judgment  of  the  trial  court  notwithstanding  error  committed 
against  the  appellant,  where  the  appellate  court  found  that  the 
earoT  was  not  prejudicial.^' 

In  a  number  of  cases  defendants  sued  in  state  courts  on  causes 
of  action  arising  imder  the  federal  Employers'  Liability  Law  con- 
tended unsuccessfully  that  the  proceedings  must  conform  to  the 
requirements  of  the  Seventh  Amendment.  The  court  held  that 
the  amendment  applied  only  to  proceedings  in  the  federal  courts 
and  not  to  proceedings  in  state  courts  imder  federal  statutes. 
The  cases  sustained  vardicts  rendered  imder  the  Virginia  pro- 
cedure which  provides  for  a  jury  of  seven  in  civil  causes/^  and 
under  the  Minnesota  procediu^  which  permits  a  jury  to  reach  a 
verdict  by  a  five-sixths  vote  if  the  juiy  has  been  unable  to  reach 
a  unanimous  agreooaent  after  deliberating  for  twelve  hours.^*  A 
similar  result  was  reached  with  respect  to  the  procediu^  of  Ken- 
tucky^* and  Oklahoma^'  permitting  verdicts  to  be  reached  by 
nine  jurors  out  of  twelve. 

The  full  faith  and  credit  clause  brought  to  the  court  a  number 
of  cases  in  which  state  courts  had  declined  to  give  ^ect  to  the 
judgments  of  sister  states.  In  none  of  the  cases  to  be  consid- 
ered had  the  person  against  whom  it  was  sought  to  apply  the 
judgment  been  personally  served  with  process  in  the  jurisdiction 
rendering  the  judgment.  And  in  only  two  cases  had  the  judg- 
ment been  rendered  against  the  person  now  sought  to  be  fore- 
closed by  it. 

One  of  these  two  cases  was  Baltimore  &  O.  R.  Co.  v.  Hostetter^* 
which  reaffirmed  previous  holdings  that  a  judgment  against  a 
garnishee  obtained  without  personal  service  on  the  debtor  must 
be  recognised  by  courts  of  another  state  as  a  defense  in  a  suit 

^  Porter  V.  Wilaon,  (1915)  239  U.  S.  170. 

^«  Chesapeake  ft  R.  R.  Co.  v.  Carnahan,  (1916)  241  U.  8.  241.  See  3  Virginia 
Law  Review  312,  and  4  Virginia  Law  Review  09. 

'•  Minneapolis  ft  St.  L.  R.  Co.  v.  Bombolis  (1916)  241  U.  8.  211.  See  83  Cen- 
tral Law  Jowmal  21,  and  15  Michigan  Law  Review  166. 

^  LouisvUle  ft  N.  R.  Co.  v.  Stewart,  (1916)  241  U.  8.  261 ;  Chesapeake  ft  O. 
R.  Co.  ▼.  Kelly,  (1916)  241  U.  8.  485;  and  Chesapeake  ft  O.  R.  Co.  y.  Gainey, 
(1916)  241  U.  8.  494. 

^  8t.  Louis  ft  8.  F.  R.  Co.  v.  Brown,  (1916)  241  U.  8.  223. 

'•  (1916)  240  U.  8.  620. 
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to  the  creditor  aay  sums  found  to  be  due  from  the  garnishee  to 
the  debtor,  but  not  to  determine  conclusively  that  the  debtor 
had  no  vaUd  claim  against  the  garnishee.  And  the  interpleader 
brought  by  the  insurance  company  was  declared  to  be  collateral 
both  to  the  garnishment  proceedings  and  to  the  origmal  action 
in  which  judgment  against  Mrs.  Dunleavy  was  obtained.  The 
result  was  that  the  insurance  company  paid  twice  and  had  no 
relief,  because  the  parties  could  not  all  be  brought  before  the 
same  court,  and  one  jury  sustained  the  assignment,  and  the 
other  declared  it  invalid. 

A  similar  untoward  result  was  sanctioned  in  Spokane  &  I.  E. 
R.  Co.  V.  Whitley'^  in  which  a  railroad  company  unsuccessfully 
plead  a  Washington  judgment  in  favor  of  a  widow  to  defeat  an 
Idaho  action  by  the  mother  of  the  deceased.  The  statute  of 
Idaho,  where  the  deceased  was  killed,  gave  an  action  in  favor  of 
"the  heirs."  Under  Idaho  law  the  widow  and  the  mother  were 
joint  heirs.  The  mother  was  not  a  party* to  the  action  brought 
in  Washington  by  the  widow,  and  the  Supreme  Court  held  that 
her  rights  were  not  affected  thereby,  even  though  the  defendant 
had  paid  the  judgment.  So  it  paid  the  widow  the  full  amount 
which  should  have  been  divided  between  her  and  her  mother- 
in-law,  and  then  had  to  pay  again  the  share  of  the  mother.  The 
court  thought  that  the  road  might  have  saved  itself  by  insisting 
in  the  Washington  suit  that  the  widow  present  proof  that  the 
mother  consented  to  be  represented  by  her.  In  the  absence  of 
such  proof  the  widow  could  have  recovered  only  her  moiety, 
unless  the  court  should  decline  to  recognize  the  applicability  of 
the  statute  of  distributions  of  the  state  in  which  the  death  oc- 
curred. In  the  particular  case  the  road  had  evidently  connived 
with  the  widow  and  was  regarded  by  the  Supreme  Court  as  to 
blame  for  the  predicament  in  which  it  eventually  foimd  itsdf . 

Baker  v.  Baker  Eccles  &  Co.*^  presents  another  dispute  be- 
tween a  widow  and  her  mother-in-law,  in  which  contrary  results 
were  reached  by  courts  of  different  states.    In  proceedings 

»  (1915)  237  U.  S.  487.    See  3  Califomia  Law  Review  489. 
tt  (1917)  242  U.  8.  394.    See  30  Harvard  Law  Review  486.  2  SaiUhem  Law  Quar- 
terly 230,  and  26  YaU  Law  Journal  403. 
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brought  in  Tennessee  by  the  widow  it  was  held  that  the  deoeased 
died  domiciled  in  Tennessee  and  that  the  widow  was  entitled  to 
all  the  personalty,  including  certain  stock  in  a  Kentucky  cor- 
poration. But  the  Kentucky  court  in  proceedings  brou^t  by 
the  mother  f oimd  that  the  deceased  died  domiciled  in  Kentucky 
and  gave  the  mother  half  of  the  Kentucky  assets  in  accordance 
with  the  Kentucky  statute  of  distribution.  From  this  judg- 
.ment  the  widow  prosecuted  a  writ  of  error  to  the  Supreme  Court, 
alleging  that  it  denied  full  faith  and  credit  to  the  Tennessee 
proceedings.  But  the  court  held  that  the  Tennessee  court  could 
not  bind  the  mother  personally  in  proceedings  to  which  she  was 
not  a  party,  and  that  the  judgment  of  one  state  that  a  decedent 
was  domiciled  there  need  not  be  regarded  in  another  state  when 
the  party  whose  rights  were  in  issue  in  the  former  proceeding 
was  not  personally  served,  and  the  second  state  decided  that  the 
first  state  incorrectly  determined  the  disputed  question  of  domi- 
cile. Each  state  where  there  are  assets  can  determine  the  ques- 
tion of  domicile  for  itself  unless  the  parties  have  previously  joined 
in  submitting  the  question  elsewhere. 

The  power  of  each  state  to  control  the  disposition  of  realty 
within  its  borders  was  brought  out  in  Hood  v.  McGehee"  which 
sustained  an  Alabama  judgment  declining  to  recognize  children 
adopted  by  the  intestate  in  Louisiana  as  entitled  as  heirs  to 
Alabama  realty,  although  they  were  regarded  as  heirs  by  Louisi- 
ana. Alabama  was  said  to  be  ''the  sole  mistress  of  the  devolu- 
tion of  Alabama  land  by  descent"  and  not  required  to  look  to 
the  law  of  the  owner's  domicile  to  determine  who  were  his  heirs. 

Though  in  Kiyger  v.  Wilson**  the  court  reiterated  its  fre- 
quently declared  doctrine  that  whether  an  element  of  a  contract 
is  governed  by  the  law  of  one  state  or  of  another  is  a  question  of 
local  doctrine  of  conflict  of  laws,  of  which  the  United  States 
Supreme  Court  will  not  take  cognizance  on  a  writ  of  error,  never- 
theless in  two  other  decisions  it  indicated  a  significant  and  salu- 
tary qualification  of  the  doctrine.    Hartford  Life  Las.  Co.  v. 

**  (1915)  237  U.  S.  611.    See  51  National  Carparatian  Reporter  50. 

•«  (1916)  242  U.  S.  171.  See  17  Columbia  Law  Review  441,  and  26  Yale  Law 
Jovrnal  405.  For  comment  on  the  decision  in  the  state  court,  see  1  Iowa  Law 
Bulletin  92. 
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Ibbs^  reversed  the  judgment  of  a  Minnesota  court  because  it 
failed  to  determine  the  right  of  a  member  of  a  Connecticut  in- 
surance company  operating  imder  the  mutual  assessment  plan, 
in  accordance  with  a  judgment  rendered  by  a  Connecticut  court 
on  the  powers  of  the  company  in  a  proceeding  in  which  the  Min- 
nesota insured  was  not  a  party.  The  case  probably  goes  no 
further  than  to  declare  that  all  members  were  privies  to  that 
judgment,  and  to  sustain  the  right  of  some  members  to  bring 
suit  in  the  state  where  the  company  is  chartered  and  has  its  noain 
office,  a  "class  suit"  which  shall  bind  all  the  members  to  a  judg- 
ment on  the  powers  of  the  corporation. 

But  Royal  Arcanum  v.  Green,  ••  decided  the  same  day,  cer- 
tainly means  to  go  further.  It  reversed  the  judgment  of  a  New 
York  court  because  it  determined  the  rights  of  a  member  of  a 
Massachusetts  fraternal  association  by  the  New  York  law  rather 
than  by  the  Massachusetts  law.  There  was  here  also  a  previous 
judgment  in  the  Massachusetts  coiui;  between  other  parties,  but 
the  court  said  that  its  conclusion  did  not  require  it  to  decide 
whether  that  judgment  was  binding  on  the  parties  to  the  New 
York  suit.  It  spoke,  however,  of  the  duty  of  the  New  York  court 
"to  give  effect  to  the  judgment  in  such  case'^  as  "being  sub- 
stantially the  same  as  the  duty  to  ^orce  the  judgment."  But 
this  was  adduced  as  an  additional  groimd  for  the  decision,  the 
main  groimd  being  referred  to  as  follows:  "  The  controlling  effect 
of  the  law  of  Massachusetts  being  thus  established,  and  the  error 
committed  by  the  coiui;  below  in  declining  to  give  effect  to  that 
law  and  in  thereby  disregarding  the  demands  of  the  full  faith 
and  credit  clause  being  determined " 

This  would  lead  to  the  inference  that  the  court  means  to  de- 
clare the  doctrine  that  the  full  faith  and  credit  clause  requires 
each  state  to  apply  the  law  of  the  state  of  incorporation  in  decid- 
ing issues  with  respect  to  the  powers  of  a  fraternal  association 
over  its  members.  Yet  the  court  might  later  insist  that  the 
general  language  of  the  opinion  should  not  be  applied  to  a  case 

••  (1916)  237  U.  8.  662. 

••  (1915)  237  U.  S.  531.  See  81  Central  Law  Journal  74,  82  Central  Law  Journal 
8,  29  Harvard  Law  Review  98,  and  25  Yale  Law  Journal  824. 
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where  the  element  of  a  judgment  of  the  home  state  m  favor  of 
the  particular  corporation  was  lacking.  And  the  court  may  re- 
fuse to  extend  the  doctrine  to  issues  respecting  the  relations 
ini/er  sese  of  an  ordinary  corporation  and  its  stockholders.  But 
the  expansion  of  the  doctrine,  though  it  would  greatly  increase 
the  work  of  the  Supreme  Court,  might  go  far  towards  ending  the 
evil  of  contradictory  adjudications  in  different  states  of  iden- 
tical questions,  whose  determination  in  each  state  affects  directly 
or  indirectly  the  Utigants  in  other  states.  It  ought  to  be  made 
impossible  for  identical  issues  between  different  stockholders 
of  the  same  corporation  to  be  settled  in  different  ways  by  the 
courts  of  different  states. 

IX.  MISCELLANEOUS 

The  power  of  Congress  to  punish  for  contempt  received  con- 
sideration in  Marshall  v.  Gordon.  ^^  The  actual  decision  was 
that  the  publication  by  a  federal  district  attorney  of  a  letter 
written  by  himself  containing  matter  defamatory  to  the  house 
of  representatives  or  one  of  its  committees  does  not  constitute 
such  an  obstruction  to  the  discharge  of  the  legislative  duties  of 
the  house  as  to  bring  a  proceeding  by  the  house  to  punish  the 
offender  for  contempt  within  the  power  to  take  action  necessary 
and  proper  to  carry  into  effect  the  powers  expressly  granted. 
The  abstractions  and  generalities  of  the  opinion  of  the  Chief 
Justice  make  it  difficult  to  present  tersely  the  important  impli- 
cations of  the  decision.  It  is  made  clear,  however,  that  Con- 
gress does  not  have  the  mixed  legislative  and  judicial  powers  of 
the  British  house  of  commons,  that  its  implied  powers  to  punish 
for  contempt  are  strictly  ancillary  to  its  express  powers,  that 
this  power  caimot  be  exercised  to  impose  punishment,  but  only 
to  prevent,  by  direct  action  or  by  example,  acts  which  obstruct 
its  exercise  of  its  powers,  and  that  imprisonment  for  contempt 
cannot  extend  beyond  the  session  during  which  the  contempt 
occurred. 

•'  (1917)  243  U.  S.  521.    See  15  Michigan  Law  Review  593.    For  comment  on 
the  decision  in  the  court  below,  see  30  Harvard  Law  Review  384. 
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Other  powers  exercised  by  Congress  were  sanctioned  in  a  num- 
ber of  cases.  Utah  Power  &  L.  Co.  v.  United  States®'  held  that 
the  laws  of  a  state  have  no  bearing  upon  a  controversy  over  the 
right  to  use  public  lands  of  the  United  States  located  within  a 
state,  and  that  Congress  has  power  to  control  their  use  and  dis- 
position "even  though  this  may  involve  the  exercise  in  some 
measure  of  what  is  known  as  the  police  power."  Lamar  v.  United 
States**  declined  to  countenance  the  far-fetched  contention  that 
the  assignment  of  a  judge  of  one  federal  district  to  duty  in  an- 
other, pursuant  to  the  Judicial  Code,  was  a  legislative  usurpa- 
tion of  the  appointing  powers  of  the  President.  McKenzie  v. 
Hare*°  sustained  the  power  of  Congress  to  provide  that  a  female 
citizen  who  nmrries  an  alien  thereby  loses  her  citizenship,  and 
construed  the  statute  to  apply  to  those  who  marry  aUens  resi- 
dent in  this  country.  And  First  National  Bank  v.  Fellows*^ 
held  that  the  ''necessary  and  proper"  clause  gave  Congress  power 
to  authorize  national  banks  to  act  as  trustee,  executor,  etc.,  when 
this  contravened  no  state  law,  and  that  it  was  not  an  improper 
delegation  of  legislative  power  to  vest  in  the  federal  reserve  board 
authority  to  grant  permits  to  national  banks  so  to  act. 

Mention  has  already  been  made  of  a  number  of  decisions 
in  which  the  powers  of  administrative  bodies  were  passed  upon. 
To  these  must  be  added  four  others.**  Title  Guaranty  &  S.  Co. 
V.  Idaho*'  held  that  a  state  may  clothe  its  bank  commissioner 

••  (1917)  243  U.  S.  389. 

••  (1916)  241  U.  8.  103. 

••  (1915)  239  U.  S.  299.  See  22  Case  and  Comment  779,  20  Law  Notee  146,  14 
Michigan  Law  Review  233,  and  1  Virginia  Law  Register,  n.  0.  865. 

»  (1917)  244  U.  S.  416.  See  85  Central  Law  Journal  131,  31  Harvard  Law  Re- 
view  308,  25  Journal  of  Political  Economy  746,  2  Minnesota  Law  Review  55,  and  63 
Ohio  Law  Bulletin  6. 

**  Mention  should  be  made  also  of  South  Carolina  ▼.  McMaster,  (1915)  237 
U.  S.  63,  which  sustained  the  action  of  the  South  Carolina  insurance  commis- 
sioner in  refusing  to  grant  a  license  permitting  a  foreign  insurance  company  to  do 
business  within  the  state,  unless  it  invested  one-fourth  of  the  required  reserve 
on  policies  issued  in  South  Carolina,  in  approved  South  Carolina  securities. 

For  another  case  sustaining  requirements  imposed  on  a  foreign  corporation 
as  a  condition  of  doing  business  within  the  state,  see  Mallinckrodt  Chemical 
Works  v.  Missoun,  (1915)  238  U.  S.  41. 

•«  (1916)  240  U.  S.  136. 
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with  power  to  close  the  doors  of  a  state  bank,  if  upon  examiiia- 
tion  it  is  found  to  be  insolvent,  without  awaiting  judiciai  pro- 
ceedings. The  case  did  not  involve  the  question  whether  an 
administrative  officer  could  be  given  authority  to  liquidate  the 
affairs  of  a  bank  without  resort  to  judicial  proceedings.  Pacific 
live  Stock  Co.  v.  Lewis*^  sustained  the  requirement  that  land- 
owners claiming  rights  in  a  stream  must  forfeit  their  claim  unless 
they  litigate  it  before  the  state  water  board  and  pay  a  fee  of  fif- 
teen cents  an  acre  for  the  first  100  acres,  with  diminifihing  rates 
for  the  rest.  The  fee  was  found  not  excessive,  and  the  fact  that 
the  determination  of  the  water  board  was  not  final  was  held  im- 
material in  view  of  the  fact  that  it  was  an  int^ral  part  of  the 
entire  proceedings  and  that  the  claimant  is  not  prevented  "from 
receiving  the  full  benefit  of  submitting  his  claim  and  supporting 
proof  to  the  board." 

Two  cases  involved  the  sufficiency  of  the  hearing  before  an 
administrative  board.  An  absence  of  any  hearing  prior  to  an 
order  to  resume  service  on  a  branch  line  of  a  railroad  was  held 
not  a  denial  of  due  process  where  a  suitable  indemnity  bond  from 
the  persons  desiring  the  service  was  required  for  the  protection 
of  the  road  in  case  the  administrative  order  should  be  vacated 
in  a  court  of  equity.  •»  And  Louisville  &  N.  R.  Co.  v.  Finn»* 
sustained  the  administrative  procedure  provided  by  Kentucky  for 
proceedings  to  recover  charges  in  excess  of  rates  found  to  be 
reasonable,  although  it  was  less  formal  than  strict  judicial  pro- 
cediu*e.  There  was  no  formal  issue  and  no  method  of  requiring 
the  production  of  evidence.  But  the  court  found  that  the  appel- 
lant was  permitted  to  raise  such  issues  and  introduce  such  evi- 
dence as  it  desired,  and  that  there  was  nothing  to  show  that  it 
suffered  from  lack  of  compulsory  process  against  witnesses. 
Whether  a  different  showing  on  this  point  would  have  produced 
a  different  result  is  not  stated. 

•«  (1016)  241  U.  8.  440. 

••  Detroit  &  M.  R.  Co.  v.  Michigan  R.  Com.,  (1916)  240  U.  S.  564. 

••  (1916)  235  U.  8.  601. 
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Congressioaal  Legislation. — Special  Session,  1917.  The  special 
session  of  the  65th  Congress  began  on  April  2,  and  adjourned  on  October 
6,  1917,  and  was  concerned  lai^gely  with  war  legislation.  All  told,  107 
acts  and  joint  resolutions  were  passed.  Of  these,  60  were  concerned 
directly  or  indirectly  with  war  work;  19  were  of  a  public  nature  not 
directly  connected  with  the  war;  and  34  were  private  acts. 

Declaration  of  War.  The  joint  resolution  declaring  the  existence  of  a 
state  of  war  between  the  United  States  and  the  imperial  German 
government  was  adopted  on  April  6,  and  authorized  the  President  to 
use  the  entire  naval,  military  and  economic  resources  of  the  United 
States  to  bring  the  war  to  a  successful  termination. 

Appropriations.  The  war  appropriations  were  imprecedentedly 
huge  and  were  embraced  in  7  separate  acts.  The  deficiency  appropria- 
tion acts  set  aside  $250,000  to  be  expended  at  the  discretion  of  the 
President  for  the  relief,  protection  and  transportation  of  American 
dtisens  who  were  in  Europe  at  the  outbreak  of  the  war;  $100,000,000 
for  the  national  security  and  defense,  available  throughout  the  year 
1917;  and  additional  specific  appropriations  for  the  maintenance  of 
eertain  departments  of  the  government  on  account  of  war  expenses, 
including  the  purchase  of  shipping  plants  and  the  construction  of  ships 
and  provisions  for  the  acceptance  and  promotion  of  vocational  educa- 
tion. The  army  appropriation  act  provided  liberal  appropriations  for 
the  federal  military  establishment  and  maintenance  of  rifle  ranges  for 
civilian  instruction  for  civilian  military  training,  for  the  council  of 
national  defense  and  the  reserve  ofScers'  training  corps.  The  urgency 
deficiency  appropriations  for  the  army  and  navy  were  designed  to  afford 
funds  to  finance  the  army  and  navy  in  its  various  branches,  to  carry  on 
the  work  of  the  councO  of  national  defense  and  the  shipping  board,  to 
provide  civilian  military  training,  to  construct  fortifications  and  to 
guarantee  the  custody  of  alien  enemies.  The  sundry  civil  appropriiH 
tions  act,  in  addition  to  providing  fimds  for  public 
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and  arsenals,  set  aside  appropriations  for  the  shipping  board  and  the 
immigration  and  naturalization  service.  Separate  appropriations  were 
made  for  the  United  States  military  academy.  The  total  amount 
appropriated  at  this  session  was  $18,879,000,000. 

Liberty  Loans.  The  first  liberty  loan  was  authorized  by  the  act  of 
April  24,  1917,  aggregating  $5,000,000,000,  of  3  1-2  per  cent  bonds, 
convertible  into  a  higher  rate  of  any  subsequent  issue,  and  exempt  from 
all  national  or  local  taxes  except  estate  or  inheritance  taxes.  The 
secretary  of  the  treasury  was  authorized  to  loan  the  allied  govern- 
ments $3,000,000,000.  The  second  liberty  loan  was  authorized  by  the 
act  of  September  24, 1917,  providing  for  $7,538,945,460,  of  4  per  cent 
bonds,  convertible  into  a  higher  rate  of  subsequent  issue.  The  secre- 
tary of  the  treasury  was  authorized  to  loan  the  allied  governments 
$4,000,000,000. 

War  Taxes.  The  elaborate  act  of  October  3  provides  for  the  raising 
of  revenue  to  defray  the  war  expenses.  This  act  imposes  a  tax  on 
incomes,  war  excess  profits,  beverages,  cigars  and  tobacco,  facilities 
furnished  by  public  utilities,  insurance,  admissions,  bonds,  capital 
stock  issues,  sales  or  transfers,  sales  on  exchange,  drafts  and  promissory 
notes,  deeds,  entries,  passage  tickets,  playing  cards,  postage  and  parcel 
post.  Some  of  these  taxes  are  new,  others  are  merely  adjustments  by 
the  raising  of  rates.  The  existing  administrative  machinery  for  the 
most  part  is  used  in  effecting  collections. 

Navy.  In  order  to  increase  the  eflSciency  and  the  personnel  of  the 
navy,  several  important  changes  in  the  naval  organization  were  insti- 
tuted. The  secretary  of  the  navy  was  authorized  to  assign  any  mem- 
ber of  the  fleet  naval  reserve  to  active  duty  for  training  on  board  ship 
or  elsewhere,  and  to  detail  such  naval  oflScers  as  might  be  necessary 
to  the  hydrographic  oflBce  during  the  war.  Minority  enlistments  in 
the  navy  or  marine  corps  were  extended  to  a  term  of  4  years;  the  maxi- 
mum age  limit  of  oflicers  of  the  naval  reserve  and  the  naval  reserve 
force,  on  first  appointment,  was  increased  from  35  to  50  years;  and 
during  the  period  from  April  25,  1917,  to  September  1,  1918,  each 
senator,  representative  and  delegate  in  Congress  is  authorized  to  ap- 
point one  additional  midshipman.  Provision  was  made  for  the  enlist- 
ment of  the  citizens  or  subjects  of  friendly  alien  countries  by  permitting 
such  persons  to  enlist  upon  declaring  their  intentions  of  becoming 
citizens  of  the  United  States,  and  providing  that  any  such  person  upon 
the  completion  of  not  less  than  one  year  of  honorable  naval  service 
and  proof  of  good  moral  character  and  the  production  of  a  certificate 
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from  the  secretary  of  the  navy,  may  become  a  citizen. of  the  United 
States  without  further  residence  or  requirement.  By  the  act  of  May 
22,  1917,  the  enlisted  strength  of  the  active  list  of  the  navy  was  tem- 
porarily increased  from  87,000  to  150,000,  and  the  enlisted  strength 
of  the  active  list  of  the  marine  corps  from  17,400  to  30,000.  To  insure 
against  the  loss  of  property  incident  to  the  hazards  of  war,  the  pay- 
master general  of  the  navy  is  authorized  to  reimburse  such  officers, 
enlisted  men  and  others  in  the  naval  service  who  may  suffer  loss, 
destruction  or  damage  to  personal  property  due  to  the  operations  of 
war,  shipwreck  or  other  marine  disaster.  Provision  was  made  by  the 
acts  of  October  6,  for  the  pa3rment  of  a  six  months'  gratuity  to  the 
widow,  children,  or. other  designated  dependent  relative  of  any  officer 
or  enlisted  man  serving  on  active  duty  during  the  continuance  of  the 
war;  the  officers  of  auxiUary  naval  forces  were  authorized  to  serve  on 
naval  courts;  the  conunut£(tion  price  of  the  navy  ration  was  fixed  at  a 
maximum  of  40  cents;  and  the  rating  and  base  pay  of  members  of  the 
artificer  branch  of  the  navy  was  readjusted. 

Army.  The  detailed  changes  effected  in  the  army  organization 
were  extensive.  The  selective  service  act,  signed  on  May  18,  provided 
for  raising  an  army  of  500,000  by  selective  draft  of  men  between  the 
ages  of  21  and  31  years,  and  for  further  increments.  This  act  also 
provided  for  local  draft  boards,  district  appeal  boards  and  other  ma- 
chinery for  the  registration  and  selection  of  men  for  the  army.  By 
other  acts,  provision  was  made  for  the  enlistment  of  the  citizens  or 
subjects  of  aUied  countries  in  the  army,  under  such  rules  and  regula- 
tions as  the  secretary  of  war  may  prescribe;  the  erection  of  temporary 
war  buildings  on  the  grounds  of  the  Smithsonian  Institution  at  Wash- 
ington; the  issuance  of  small  arms  and  equipment  to  the  companies  of 
home  guards  in  the  states  and  territories  and  the  District  of  Columbia; 
the  condemnation  of  lands  for  fortifications,  coast  defenses,  military 
training  camps  and  other  military  purposes;  the  appointment  of  addi- 
tional lower  grade  officers  in  the  officers'  reserve  and  national  guard 
staff  corps,  and  not  to  exceed  12  chaplains  at  large;  the  use  of  cavalry 
temporarily  as  field  artillery;  and  the  fixing  and  assignment  of  pensions 
to  members  of  the  public  health  service,  their  widows  and  children, 
when  serving  on  coast  guard  vessels  or  in  the  army  or  navy.  Any 
officer  or  soldier  of  the  United  States  army  in  overseas  service  may 
make  allotments  of  his  pay  for  the  support  of  his  wife,  children  or  other 
dependent  relatives,  under  such  regulations  as  the  secretary  of  war 
may  prescribe.     Provision  was  made  for  the  organization  of  the  dental 
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corps  of  the  anny  on  the  same  basis  as  the  medical  corps,  for  one  dental 
officer  for  each  1,000  men  of  the  total  strength  of  the  regular  army ,  and 
for  keeping  dental  students  in  college  on  the  same  basis  as  medical 
students. 

Aviation.  During  the  continuance  of  the  war,  the  Presideiit  is 
authorized  to  increase  the  enlisted  strength  of  the  signal  c(Mrps  and 
aviation  section  of  the  army;  to  provide  for  the  organisation  and 
personnel  of  both  branches;  to  acquire  and  equip  aviation  fields; 
develop  aeroplanes  and  engines;  and  provide  for  the  vocational  train- 
ing of  the  enlisted  men;  and  by  the  act  of  October  1,  an  aircraft  board 
was  created  to  expand  and  coordinate  the  work  of  building  aerc^danes. 

AUen  Enemy  Vessels.  On  April  6,  when  war  was  declared,  there 
was  a  large  number  of  vessels  belonging  to  Germany  and  Austria  which 
had  been  interned  in  United  States  ports  during  our  period  of  neu- 
trality. By  the  act  of  May  12,  the  President  was  authorized  to  take 
possession  of  all  these  vessels,  except  those  interned  in  the  ports  of  the 
Virgin  Islands,  and  turn  them  over  to  the  United  States  shipping 
board  to  be  equipped  for  service.  The  value  of  these  vessels  is  fixed 
by  a  board  of  survey  appointed  by  the  secretary  of  the  navy. 

War  Risk  Insurance.  The  war  risk  insurance  act  of  September  2, 
1914,  was  amended  (June  12)  to  provide  for  the  reinsurance  of  Ameri- 
can vessels  with  the  allied  governments  and  the  reinsurance  of  allied 
vessels  with  the  American  government;  and  the  insurance  of  the 
masters,  officers  and  crews  of  vessels  privately  owned  and  carrying  on 
trade  in  the  interests  of  the  United  States.  Additional  extensive 
amendments  were  made  by  act  of  October  6,  providing  for  a  general 
system  of  military  and  naval  family  allowances,  compensations  and 
insurance,  and  creating  a  division  of  marine  and  seaman's  insurance 
and  a  division  of  military  and  naval  insurance. 

Crimes  Against  the  Government.  The  existence  of  a  state  of  war 
renders  it  imperative  that  the  government  define  or  re-define  acts  and 
practices  which  are  inimical  to  the  best  interests  of  the  country  in  the 
successful  prosecution  of  the  war.  The  espionage  act  prohibits  the 
gathering  of  information  to  be  disclosed  to  the  enemy,  at  places  con- 
nected with  the  national  defense,  such  as  dockyards,  arsenals  and 
munition  plants;  and  the  disclosing  of  plans  of  defense  or  the  disposi- 
tion of  armed  forces  to  the  enemy.  The  secretary  of  the  treasury  may 
promulgate  rules  and  regulations  governing  the  anchorage  and  move* 
ment  of  foreign  or  domestic  vessels  in  the  territorial  waters  of  the 
United  States;  violation  of  the  rules  entails  forfeiture  of  the  vessel, 
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iBne  and  imprisonment.  Setting  fire  to  any  vessel  of  American  or 
foreign  registry,  tampering  with  the  motive  power,  or  placing  IxMnbs 
or  explosives  on  board,  or  destro3ring  or  interfering  with  commodities 
designed  for  export  subjects  the  offender  to  a  fine  of  $10,000  and  im- 
prisonment for  ten  years.  It  is  likewise  unlawful  to  export  any  article 
which  may  be  prohibited  in  any  proclamation  issued  by  the  President; 
or  to  interfere  in  any  way  with  the  orderly  movement  of  trains  or  other 
carriers.  To  facilitate  the  movement  of  government  supplies,  the 
President  is  authorized  to  give  preference  or  priority  in  transportation 
to  shipments  which  are  essential  to  the  national  security  and  defense. 
The  shipping  board  is  authorised  to  permit  vessels  of  foreign  registry 
and  foreign  built  vessels  admitted  to  American  registry  to  engage  in 
coastwise  trade  during  the  war. 

Mining^  Homedead  and  Desert  Land  Claims.  The  provisions  oi 
the  laws  relative  to  residence,  improvements  and  assessments  in  estab- 
lishing claims  to  mining,  homestead  and  desert  land  entries  on  govern- 
ment lands  are  suspended  during  the  continuance  of  the  war  in  the 
cases  of  persons  who  are  enlisted  in  some  branch  of  the  miUtary  or 
naval  service.  The  necessary  affidavits  required  of  entrymen  may  be 
taken  before  the  miUtary  commander  ci  any  such  person  engaged  in 
military  service. 

Agriculture  and  Food  Products.  For  the  purpose  of  stimulating 
agriculture,  increasing  and  conserving  the  food  supply  and  facilitating 
its  distribution,  the  secretary  of  agriculture  is  authorized  to  assemble 
information  relative  to  the  demand,  production  and  distribution  of 
agricultural  food  products;  to  furnish  seed  at  cost;  to  provide  for  the 
eradication  of  disease,  the  dissemination  of  market  news,  and  the 
demonstration  of  food  conservation  and  preparatioii  methods.  The 
President  is  authorized  to  establish  such  agencies  as  will  secure  an 
adequate  and  equitable  supply  of  food  at  reasonable  prices,  and  with- 
out conspiracies  or  combinations. 

CiUsenskip.  Any  citizen  of  the  United  States  who  has  expatriated 
himself  to  enter  the  aimed  forces  of  any  of  the  allies  of  the  United 
States,  may,  on  presentation  of  an  honorable  discharge,  be  repatriated, 
if  abroad,  by  applying  to  any  consular  officer  of  the  United  States,  and 
if  at  home,  by  applying  to  any  court  authorized  by  law  to  confer  citi- 
zenship on  aliens,  and  taking  the  oath  of  allegiance,  and,  without  lapse 
of  time  or  other  formality,  may  have  fuU  citizenship  conferred  on  him. 

ExpUmves.  During  the  continuance  of  the  war,  it  is  unlawful  to 
manufacture,   distribute,  store,  use  or  possess  powder,  explosives, 
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blasting  supplies  or  the  ingredients  thereof,  unless  licensed  to  do  sOy 
and  in  compliance  with  such  requirements  demanded  by  a  state  of  war, 
as  may  be  imposed. 

Patents.  When  the  commissioner  of  patents  thinks  that  the  publica- 
tion of  an  invention  by  the  granting  of  a  patent  may  be  detrimental 
to  the  interests  of  the  country,  he  may  order  that  the  patent  be  kept 
secret,  and  withhold  the  granting  of  the  patent  until  the  termination 
of  the  war. 

Trading  with  the  Enemy.  The  trading  with  the  enemy  act  is  designed 
to  suspend  and  discontinue  any  and  all  commerce  with  the  enemy  or 
his  allies,  and  prohibits  the  sending  or  transporting  of  merchandise, 
persons,  letters  or  other  written  messages  to  the  enemy  or  any  enemy 
ally  without  license  from  the  President,  or  the  conducting  of  any  and 
all  kinds  of  business  which  are  deemed  inimical  to  the  United  States  or 
helpful  to  the  enemy. 

Red  Cross.  The  American  Red  Cross  was  authorized  to  erect  a 
temporary  building  in  Washington  for  its  use  in  canying  on  auxiliary 
war  work. 

NonrWar  Acts  of  Public  Nature.  Approximately  19  acts  of  public 
nature  were  passed  dealing  with  questions  not  essentially  connected 
with  the  war.  These  measures  include  the  congressional  appropriation 
act;  certain  provisions  relating  to  the  distribution  and  interchange  of 
cars  to  facilitate  the  transportation  of  interstate  commodities;  the 
installation  of  a  pneumatic  mail-tube  service  in  Washington;  amend- 
ments to  the  federal  reserve  bank  system;  continuance  of  the  tempo- 
rary permits  for  the  diversion  of  water  power  from  above  Niagara 
Falls;  modifications  in  the  designs  of  the  current  quarter  dollars; 
appropriations  for  congressional  session  employees;  rivers  and  harbors 
appropriations;  enlargement  of  the  membership  and  change  in  pro- 
cedure of  the  interstate  commerce  commission;  construction  of  addi- 
tional buildings  for  the  treasury  department;  prescribing  the  denomi- 
nations of  circulating  notes  of  national  banks  and  authorizing  the 
issuance  of  notes  of  small  denominations;  extending  the  workmen's 
compensation  law  provisions  in  admiralty  and  maritime  causes;  author- 
izing the  secretary  of  the  treasury  to  permit  the  entry  of  distilled 
liquors  shipped  from  any  foreign  country  prior  to  September  1,  1917, 
into  bonded  warehouses  of  the  United  States  conditioned  for  the 
export  of  such  goods  to  some  foreign  country  within  the  period  of  one 
year  from  the  date  of  entry;  and  authorizing  the  secretary  of  the  in- 
terior to  issue  permits,  good  for  a  period  of  two  years,  granting  the 
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exclusive  right  to  prospect  on  public  lands  for  chlorides,  sulphates, 
carbonates,  borates,  silicates  or  nitrates  of  potassium. 

Private  Ads.  Thirty-four  acts,  essentially  private  in  their  nature, 
were  passed  dealing  with:  the  Independent  Order  of  Odd  Fellows  in 
the  District  of  Columbia;  authorizing  the  construction  of  bridges, 
locks  and  dams  in  and  across  navigable  rivers;  the  improvement  of 
harbors;  the  conveyance  of  lands;  establishing  ports  of  entry;  increas- 
ing the  cost  limit  of  certain  public  buildings;  the  donation  of  cannon; 
and  authorizing  the  secretary  of  the  interior  to  expend  public  money 
in  the  promotion  of  drainage  in  the  Rio  Grande  reclamation  project. 

Second  Session,  1917-18.  The  regular  session  of  Congress  opened 
December  3,  1917  and  continued  into  November,  1918.  Up  to  the  end 
of  August,  120  public  acts  and  23  public  resolutions  had  been  passed. 

On  December  7,  a  joint  resolution  was  passed  declaring  war  on 
Austria-Hungary. 

Economic  Measures.  The  daylight  saving  act,  which  became  law 
March  19,  1918,  provided  for  advancing  the  time  by  one  hour  from 
April  to  October  25.  The  railroad  control  act,  signed  March  21,  pro- 
vided for  the  control  and  direction  of  railroads  and  transportation 
facilities  by  the  national  government,  confirming  the  action  of  the 
President  in  taking  control  of  the  railroads  at  the  end  of  December. 
On  April  5,  a  bill  became  law,  creating  the  war  finance  corporation, 
capitalized  at  $50,000,000,  to  provide  credits  for  industries  and  enter- 
prises necessary  or  contributory  to  the  prosecution  of  the  war,  and  to 
supervise  the  issue  of  securities. 

The  civil  rights  act  for  soldiers  and  sailors  (March  8)  and  the  Over- 
man act  (May  20),  authorizing  the  President  to  consolidate  and  re- 
organize executive  departments,  bureaus  and  agencies,  have  already 
been  noted  in  this  Review.  Another  act  affecting  administrative 
organizations  was  that  of  August  6,  authorizing  two  additional  assist- 
ant secretaries  of  war.  An  act  of  June  27  provided  for  the  rehabilita- 
tion of  disabled  soldiers. 

Sabotage  and  Espionage.  On  April  20,  a  sabotage  act  was  approved, 
providing  heavy  fines  and  imprisonment  for  the  destruction  of  war 
materials  or  obstructing  the  United  States  or  any  associate  nation 
in  the  prosecution  of  the  war.  An  act  amending  the  espionage  law 
was  signed  May  16,  providing  penalties  for  seditious  utterances  or  for 
publishing  disloyal  statements  with  intent  to  cripple  or  hinder  the 
prosecution  of  the  war. 
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Selective  Service.  A  joint  resolution  was  approved  on  May  20, 
providing  for  the  registration  and  drafting  of  men  reaching  the  ages 
of  21  since  June  5, 1917.  A  sweeping  extension  of  the  selective  service 
act  became  law  on  August  31,  providing  for  the  registration  of  all  men 
between  the  ages  of  18  and  21  years  and  between  31  and  45  jrean, 
inclusive,  and  for  their  call  to  military  service. 

Financial  Measures.  Important  appropriation  acts  were  the  sundry 
civil  act  for  $3,000,000,000,  the  naval  appropriation  of  $1,609,000,000, 
the  fortifications  bill  of  $2,814,000,000,  and  the  army  appropriatiim 
act  of  $12,000,000,000.  The  total  appropriations  and  auUiorisations 
for  contracts  to  the  end  of  August  amoimted  to  $29,791,000,000;  and 
an  additional  estimate  presented  in  September  for  the  enlarged  mili- 
tary program  called  for  $7,350,000,000  more. 

An  act  authorizing  the  third  issue  of  Liberty  bonds  was  approved 
April  5;  and  on  July  9,  an  act  for  the  fourth  issue  was  signed,  author- 
izing additional  bonds  for  $8,000,000,000  and  $1,500,000,000  more  for 
loans  to  associated  nations,  at  not  more  than  4^  per  cent,  making  a 
total  of  $22,000,000,000  authorized  for  bond  issues. 

The  war  revenue  bill,  introduced  in  September,  provided  for  drastic 
increases  in  tax  rates  and  new  taxes,  estimated  to  yield  a  total  tax 
revenue  of  $8,000,000,000  for  the  year. 

State  Administration  of  Vocational  Education.  Since  the  enactment 
of  the  Smith-Hughes  Act  by  Congress  in  February  1917,  providing  for 
aid  from  the  national  government  to  the  states  in  promoting  vocational 
education,  forty  states,  by  legislative  act,  have  accepted  the  provisions 
of  this  law  and  pledged  themselves  to  its  administration.  The  Mich- 
igan^ law  stipulates,  however,  that  all  provisions  of  the  act  shall  apply 
only  until  the  next  meeting  of  the  state  legislature. 

Twenty-five  states'  in  accepting  the  Smith-Hughes  law  authorize 
the  state  board  of  education,  or  a  corresponding  agency,  to  work  out 
the  plans  of  administration.  Colorado*  vested  the  authority  in  the 
state  board  of  agriculture,  pending  a  constitutional  amendment  which 
would  provide  for  an  appointive  board  of  education.    The  legislature 

*  Acta  1917,  p.  377. 

'  Arizona,  Arkansas,  California,  Connecticut,  Delaware,  Florida,  Indiana, 
Kansas,  Maryland,  Massachusetts,  Minnesota,  Missouri,  Montana,  Nevada,  New 
Jersey,  New  Mexico,  Pennsylvania,  South  Carolina,  Tennessee,  Texas,  Utah, 
Vermont,  Washington,  West  Virginia  and  Wyoming. 

«  Acts  1917,  p.  536. 
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of  New  York^  designated  the  regents  of  the  University  of  New  York 
as  the  administrative  agents.  In  authorizing  the  state  board  of  edu- 
cation to  codperate  with  the  federal  government  in  administering  the 
lawy  the  acts  of  Connecticut,*  Florida,*  and  Missouri^  stipulate  the 
schools  in  which  vocational  teachers  shall  be  trained  and  vocational 
subjects  taught.  The  Missouri  law  also  requires  the  president  of  the 
state  board  of  education  to  appoint  an  advisory  committee  of  five 
members,  representing  the  interests  of  agriculture,  employers,  labor, 
home  economics  and  commerce. 

Thirteen  states  (Georgia,*  Iowa,*  Kentucky,"  Maine,"  Michigan,^ 
Mississippi,^*  Nebraska,"  New. Hampshire,"  North  Carolina,"  Ohio,*'^ 
Oklahoma,"  South  Dakota,"  and  Missoiui^*)  have  created  special 
boards  of  vocational  education.  The  boards  of  Iowa,  Michigan, 
Nebraska  and  North  Carolina  are  entirely  ex  officio.  In  Nebraska  it  is 
made  up  of  three  members,  the  governor  is  chairman,  the  state  treas- 
urer is  treasurer  of  the  vocational  board,  and  the  state  superintendent 
is  secretary.  Of  the  Kentucky  board  of  seven  members,  five  are  ex 
officio  and  two  are  appointed  by  the  governor,  one  a  superintendent  of 
schools  and  the  other  a  person  engaged  in  fanning  or  business.  The 
Mississippi  board  is  made  up  of  the  acting  supervisors  of  rural  schools 
for  white  children,  the  acting  supervisor  of  negro  rural  schools  and  one 
citizen  appointed  by  the  governor.  The  state  superintendent  is  chair- 
man ex  officio  of  the  Oklahoma  board  of  five  members,  four  are  ex 
officio  and  one  is  a  citizen  appointed  by  the  governor  to  act  as  its 
secretary.  The  South  Dakota  board  of  seven  has  three  members  ex 
officio  and  four  appointed  by  the  governor,  two  of  whom  are  members 
of  the  faculty  of  the  state  normal  school,  one  a  superintendent  or 
principal  of  town  or  city  schools  and  one  a  county  superintendent. 
In  Maine  the  state  superintendent  is  chairman  ex  officio  and  the  other 
two  members  are  appointed  by  the  governor. 

In  Georgia,  Ohio  and  Missouri  industrial  interests  are  especially 
insured  representation  on  the  newly  created  board  by  statute.    The 


«  Acto  1917 

•  Acta  1917 

•  Acts  1917 
»  Acta  1917 

•  Acte  1917 

•  Acta  1917 
*•  Acta  191S 
"  Acta  1917 
»•  Acta  1917 


p.  1280.  »  Acto  Special  Seaaion  1917,  p.  22. 

p.  2552.  ^  Acts  1917,  p.  559. 

p.  236.  ^  Acto  1917,  p.  24. 

p.  513.  '•  Acto  1917,  p.  139. 

p.  200.  »»  Acto  1917,  p.  579. 

p.  236.  >•  Acto  1917,  p.  245. 

p.  19.  !•  Acto  1917,  p.  308. 

p.  179.  ••  Acto  1917,  p.  814. 

p.  377. 
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Georgia  board  of  seven  members  has  two  members  ex  officio,  three 
members  are  appointed  by  the  governor  from  the  state  at  large,  one  a 
representative  of  manufactming  interests,  one  of  agriculture  and  one 
of  labor.  Ohio  provides  for  a  board  of  six  members,  all  appointed  by 
the  governor,  not  more  than  three  of  the  six  to  be  of  the  same  political 
party  and  all  must  be  persons  of  recognized  standing  in  business,  the 
professions  or  industry.  The  state  superintendent  of  public  instruc- 
tion is  a  member  ex  officio  and  acts  as  the  secretary  of  the  board. 
Wisconsin  provides  for  a  board  of  nine  members,  all  appointed  by  the 
governor.  There  are  three  employers  of  labor,  three  skilled  employees 
who  have  not  had  employing  and  discharging  power,  and  three  prac- 
tical farmers.  The  state  superintendent  and  a  member  of  the  industrial 
commission  are  members  ex  officio. 

A  clause  in  the  national  appropriation  act  of  October  1,  1917,  pro- 
vide d  that  in  event  the  legislature  of  1917  failed  to  accept  the  provi- 
sions of  the  law  and  took  no  adverse  action,  the  governor  should  be 
empowered  to  accept  and  provide  means  for  administration,  pending 
the  meeting  of  the  next  legislature.  Pursuant  to  this,  the  govemons 
of  Alabama,  Idaho,  Illinois,  Louisiana,^^  Oregon  and  Virginia  tempo- 
rarily accepted  the  act  and  provided  for  carrying  out  its  provisions. 

D.  S.  Morgan. 

Indianapolis. 

Exceptional  State  Laws.  Americanization.  The  legislature  of 
Arizona  in  the  special  session  of  1918  recognized  the  need  for  meas- 
ures which  would  encourage  the  Americanization  of  aliens.  Provision 
was  made  that  in  any  school  district  where  fifteen  or  more  persons 
reside  who  are  unable  to  read,  write  or  speak  English  and  who  wish 
to  attend  night  school,  the  board  of  trustees  should  establish  such  a 
school  in  which  should  be  taught  the  '' English  language,  American 
ideals  and  an  understanding  of  American  institutions."^  An  appro- 
priation is  also  made  for  the  use  of  the  state  council  of  defense  to  make 
a  survey  of  the  state  as  to  the  needs  of  Americanization  of  aUens.  The 
Nevada  legislature  made  it  the  duty  of  all  school  officers  to  provide 
instruction  which  should  inculcate  a  love  of  country  and  a  disposition 

*^  The  General  Assembly  of  Louisiana  in  1916  anticipated  the  passage  of  the 
Smith-Hughes  Act  and  by  Act  of  July  6, 1916,  authorized  the  governor  to  accept  it 
in  event  of  its  passage.  Information  as  to  the  situation  in  Rhode  Island  and 
North  Carolina  is  not  available. 

>  Acts,  Special  Session  1918,  p.  28. 
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to  serve  the  country  effectively.'  Minnesota'  required  that  patriotism 
be  taught  in  all  schools,  and  New  Jersejr^  made  an  appropriation  for 
additional  instruction  for  aliens.  Wisconsin  attempts  to  stamp  out 
illiteracy  by  prohibiting  the  employment  of  any  illiterate  minor  over 
seventeen  years  of  age  in  any  school  district  where  a  public  evening 
school  or  vocational  school  is  maintained  unless  the  minor  attends  the 
school  at  least  four  hours  per  week.*  It  is  significant  that  illiteracy  is  de- 
fined as  inability  to  read  at  sight  and  write  legibly  sentences  in  English. 

Public  Instruction.  Idaho*  submitted  to  the  people  at  the  next  elec- 
tion the  question  of  abolishing  the  office  of  superintendent  of  publie 
instruction.  The  same  legislature  authorized  the  state  board  of  edu- 
cation to  draw  up  a  uniform  course  of  study  so  that  the  fundamentals 
of  the  course  may  be  covered  in  the  minimum  legal  school  term  of  seven 
months.  Supplementary  matter  must  be  suppUed  for  schools  having 
longer  terms,  but  if  a  pupil  takes  the  shorter  term,  he  receives  an  equiv- 
alent amount  of  credit  for  work  done  in  the  home,  on  the  farm  and  in 
other  practical  phases  of  life.'  South  Dakota  authorized  the  governor 
to  appoint  a  conmiission  of  three,  which  shall  in  turn  employ  an  expert 
nominated  by  the  United  States  bureau  of  education  to  make  a  survey 
of  the  educational  system  of  the  state  and  to  report  to  the  governor 
by  July  1,  1918.» 

Involuntary  Labor.  Following  the  enactment  of  statutes  in  1917 
by  Maryland*  and  West  Virginia^®  requiring  all  able-bodied  men  to  be 
regularly  employed  for  the  period  of  the  war.  New  Jersey,"  Kentucky," 
New  York"  and  Massachusetts^^  enacted  similar  statutes  in  1918. 
The  acts  of  Maryland,  New  Jersey,  New  York  and  Massachusetts 
include  men  between  the  ages  18  and  50;  West  Virginia  and  Kentucky 
include  all  between  16  and  60.  All  those  not  regularly  employed  in 
Maryland  must  register  with  the  clerk  of  the  circuit  court.  In  New 
Jersey  an  idler  must  report  to  the  commissioner  of  labor.  In  New 
York  one  must  be  able  to  give  proof  of  regular  employment  at  any 
time  he  is  questioned  by  a  local  officer.  Massachusetts  requires  the 
unemployed  to  register  with  the  director  of  the  biu-eau  of  statistics. 

*  Acts  1917,  p.  245.  •  Aets,  Special  Season  1017,  p.  80. 

'  Acts  1917,  p.  135.  !•  Acta,  Second  Extra  Seaaion  1917,  p. 

*  Acta  1917,  p.  883.  51. 

*  Acta,  Special  Seaaion  1918,  p.  5.  "  Acta  1918.  Chap.  55. 

*  Acta  1917,  p.  507.  "  Acta  1918,  p.  698. 

7  Acta  1917,  p.  436.  »  Senate  Bill  No.  051. 

*  Acta  1917,  p.  307.  ^  Acta  1918,  p.  363. 
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West  A^ginia  and  Kentucky  proceed  aa  for  vagrancgr  and  those  eon- 
victed  are  required  to  labor  on  public  works.  In  no  case  is  sufficient 
property  for  support  an  excuse  for  nonemployment,  but  in  all  the 
laws  especial  provision  is  made  for  exemption  of  students  during  the 
school  term. 

Miacellaneous  Laws.  Arisona^  forbids  the  employment  of  or  the 
giving  of  aid  to  anyone  who  is  a  deserter  or  a  slacks  from  militaiy 
service.  The  state  also  attempts  to  assist  in  enforcing  the  selective 
service  laws  of  the  United  States  by  making  it  a  felony,  punishable 
by  imprisonment  for  not  less  than  one  year,  to  sign  a  false  affidavit  in 
the  matter  of  securing  deferred  dassilScation.^*  Massachusetts  l^al^ 
ises  Sunday  gardening  for  the  period  of  the  war.^^  Minnesota^*  pro- 
hibits aliens  from  owning  or  possessing  fire  arms.  The  Vermont^* 
legislature  has  empowered  the  commissioner  of  industries,  with  the 
approval  of  the  governor,  to  suspend  the  operation  of  all  laws  relating 
to  the  employment  of  women  and  children  while  the  United  States  is 
at  war.  New  York'®  will  remove  from  office  any  public  official,  includ- 
ing teachers,  for  seditious  words  or  acts.  North  Carolina^  has  pro- 
hibited the  use  of  aeroplanes  in  hunting  wild  ducks  and  swans. 

Idaho,^  Minnesota^  and  South  DsJcota**  statutes  prohibits  and 
define  criminal  syndicalism,  as  the  doctrine  which  advocates  sabotage, 
violence,  or  unlawful  methods  of  terrorism  as  a  means  of  accomplish- 
ing industrial  reform.  In  Idaho  it  is  specifically  forbidden  to  place  or 
insert  rocks  or  metallic  substance  in  saw  logs.^  Illinois,*  Maine,*' 
Maryland,**  Rhode  Island**  and  Vermont'®  have  enacted  laws  for  the 
protection  of  property  necessary  to  the  successful  prosecution  of  the 
war. 

D.   S.   MOBQAN. 

Indianapolis. 

Special  Municipal  Corporations.  Thirty  years  ago  the  term  "munic- 
ipal corporation"  would  have  been  taken  to  signify  cities,  towns 
and  villages,  and  possibly  counties,  townships  and  school  districts, 


^'  Acts,  Special  Session  1918, 

p. 

6. 

"  Acte  1917,  p.  311. 

^*  Acts,  Special  Session  1918, 

p. 

28. 

*^  Acts,  Extra  Session  1918,  ch.  38. 

"  Acts  1917,  p.  190. 

«*  Acts  1917,  p.  446. 

"  Acts  1917,  p.  840. 

«•  Acts  1917,  p.  351. 

"  Acts  1917,  p.  192. 

"  Acts  1917,  p.  96. 

"  Acts  1917,  p.  1280. 

»  Acts  1917,  p.  22. 

«  Acts  1917,  p.  139. 

«•  Acts  1917,  p.  41. 

"  Acts  1917,  p.  459. 

"  Acts  1917,  p.  255. 
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though  the  quasi-corporate  character  of  the  last  three  was  much  in 
controversy.  Today  the  complete  significance  of  the  term  as  it  ap- 
pears with  increasing  frequency  in  the  statutes  of  the  various  states, 
cannot  be  adequately  appreciated  unless  there  is  taken  into  considera- 
tion over  a  score  of  ''districts"  which  have  steadily  increased  in  num- 
bers and  diversity  of  purpose  as  the  result  of  legislative  action. 

Such  districts  dealt  with  in  the  legislation  of  1917  are:  drainage 
districts  in  Florida,  Michigan,  Minnesota,  Oregon,  Washington,  and 
West  Virginia,  and  now  existing  in  forty  states;  irrigation  districts,  in 
California,  Colorado,  Idaho,  New  Mexico,  Oregon,  South  Dakota  and 
Washington;  flood  control  districts  in  Minnesota;  diking  and  local  im- 
provement districts  in  Washington;  port  districts  in  Oregon  and  Wash- 
ington; fire  and  lighting  districts  in  Vermont;  boulevard  districts  in 
Califomia;  reclamation  districts  in  West  Virginia;  water  improvement 
districts  in  Texas;  metropolitan  water  districts  in  Nebraska;  road 
improvement  districts  in  Nebraska;  water  development  districts  and 
conservation  districts  in  Califomia;  sanitary  districts  in  Oregon  and 
Indiana;  park  districts  in  Indiana;  bridge  districts  in  Arkansas;  fire 
districts  in  New  Hampshire  and  Connecticut;  forest  preserve  district  in 
Illinois;  road  districts  in  Illinois,  Arkansas,  Montana,  Nevada,  Kansas, 
Ohio  and  North  Carolina;  water  storage  districts  in  Nevada;  water 
improvement  districts  in  Texas;  watch  districts  in  Massachusetts;  and 
school  districts  in  many  states. 

In  Connecticut  districts  may  be  established  for  any  or  all  of  the 
following  purposes:  to  extinguish  fires,  sprinkle  streets,  light  streets, 
establish  building  lines,  plant  and  care  for  shade  and  ornamental 
trees,  construct  and  maintain  sidewalks,  crosswalks,  drains  and  sewers, 
to  appoint  and  employ  watchmen  or  police  officers,  and  to  collect 
garbage,  ashes,  and  all  other  refuse  matter  in  any  portion  of  the 
district. 

Amid  the  haze  and  maze  of  that  twilight  land — the  legal  concept 
of  a  municipal  corporation — one  fact  now  stands  forth  clearly:  namely, 
that  all  these  districts  for  special  purposes  are  one  in  essential  nature, 
regardless  of  the  divergence  of  many  of  the  individual  districts  from  the 
standard  type,  and  the  designation  "special  municipal  corporation" 
may  be  used  to  indicate  every  such  district  which  is  a  public  corporation, 
with  definite  territorial  limits,  formed  for  a  single  local  purpose  or 
for  a  few  closely  related  purposes,  autonomous,  with  power  to  elect  its 
officials,  determine  boundaries,  levy  taxes,  and  issue  bonds  to  carry 
out  the  corporate  purpose. 
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There  is  to  be  noted  in  general  in  the  legislation  of  1917  a  con* 
tinned  tendency  to  extend  the  powers  and  multiply  the  purposes  of  such 
districts,  and  a  few  evidences  of  a  possible  trend  towards  some  central 
supervision.  In  the  case  of  irrigation  districts,  the  authority  to  de- 
velop and  sell  water  power  and  electricity  is  becoming  more  common. 
In  Or^on,  for  example,  an  irrigation  district  may  furnish  water  for 
lands  not  included  in  the  district,  upon  receiving  proper  compensation. 
The  district  may  also  furnish  electric  power  in  and  out  of  the  dis- 
tricts. In  the  latter  case  it  is  deemed  a  pubUc  utiUty  within  the 
state  law.  State  supervision  of  finances  is  emphasized  in  the  West 
Virginia  law,  requiring  the  approval  of  the  attorney  general  before  a 
bond  issue  can  be  made.  The  state  highway  commission,  in  California, 
upon  petition  of  25  per  cent  of  the  qualified  voters  of  a  boulevard  dis- 
trict, may  declare  the  office  of  a  boulevard  commissioner  vacant  and 
appoint  his  successor. 

In  the  field  of  reclamation,  drainage  and  irrigation,  many  states 
have  revised  or  amended  their  law  to  permit  such  districts  to  con- 
tract with  the  federal  government  and  take  advantage  of  the  federal 
reclamation  act  of  1916. 

In  the  legislation  of  1917,  however,  two  cases  stand  out  as  worthy 
of  special  comment — those  of  Indianapolis,  Indiana,  and  Portland, 
Oregon.  The  Indiana  legislature  provided  for  Indianapolis  two  new 
special  municipal  corporations,  a  park  district  and  a  sanitary  district. 
As  Indianapolis  is  also  a  school  district,  there  will  now  be  four  distinct 
municipal  corporations  existing  in  virtually  the  same  territory.  The 
park  district  is  to  consist  of  the  city  and  contiguous  territory  within 
2000  feet  of  the  corporate  limits,  and  is  to  be  formed  on  the  petition 
of  200  taxpayers  to  the  board  of  park  commissioners  of  Indianapolis, 
but  established  only  after  a  majority  vote  at  an  election.  The  district 
is  a  special  taxing  district  for  park,  boulevard,  parkway  and  play- 
ground purposes  ''and  for  such  purposes  .  .  .  said  park  district 
shall  be  deemed  a  municipal  corporation,"  with  power  to  issue  bonds. 
A  particular  provision  of  great  significance  reads:  ''Said  bonds  shall 
not  in  any  respect  be  a  corporate  obligation  or  indebtedness  of  any 
municipality  lying  within  the  territorial  limits  of  said  park  district, 
but  shall  be  and  constitute  an  indebtedness  of  said  park  district,  as  a 
special  taxing  district,  and  said  bonds  and  interest  thereon  shall  be 
payable  only  out  of  special  taxes  levied  upon  all  the  property  of  said 
district.  "1 

^  Gen.  Laws,  Indiana,  1917,  oh.  140,  p.  509. 
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A  sanitary  district  is  similarly  created,  although  this  district  is  defi- 
nitely established  by  legislative  act  and  no  opportunity  for  a  popular 
vote  is  given.  Thus  the  territory  of  Indianapolis,  already  a  civil  city 
and  a  school  city,  is  to  become  a  park  city  and  a  sanitary  city — ^four 
separate,  legally  distinct  municipal  corporations  over  what  is  for  all 
practical  purposes  the  same  area,  each  municipal  corporation,  as  such, 
empowered  to  issue  bonds  up  to  the  constitutional  debt  limitation. 
These  new  municipal  corporations  will,  of  course,  relieve  the  city  in  its 
civil  capacity  from  the  burden  of  park  and  sewage  disposal  improve- 
ments; or  rather  will  permit  the  making  of  such  improvements,  impos- 
sible for  the  civil  city  whose  constitutional  debt  limit  has  been  reached. 
Incidentally,  the  legal  stratagem  of  separate  corporate  existence  will 
not  diminish  the  burden  upon  the  taxpayer. 

It  would  seem  pertinent  to  inquire  to  what  extent  such  creation 
of  a  special  municipal  corporation  for  each  urgent  improvement  can  be 
continued.  As  city  indebtedness  or  need  increases,  a  ''fire  district" 
such  as  found  in  New  England,  would  relieve  the  civil  city  of  the 
burden  of  providing  a  fire  department,  as  the  school  district  has  re- 
moved the  burden  of  schools  from  the  civil  city.  A  "lighting  district,'' 
common  in  New  England  towns,  and  a  "metropolitan  water  district," 
as  found  in  Nebraska,  might  be  added.  From  a  1^^  and  constitu- 
tional standpoint  there  has  as  yet  been  no  limit  to  the  number  of  such 
corporations  that  may  be  created  over  any  given  area  nor  to  the  pub- 
lic purposes  for  which  they  may  be  established.  The  question  is  largely 
one  of  legislative  discretion  and  good  sense.  Unfortunately  in  the 
past  special  municipal  corporations  have  developed  through  patchwork 
legislation  in  which  there  was  no  conscious  attempt  to  understand  the 
natiu*e  of  the  district  nor  to  foresee  the  possibilities  in  its  development. 

As  an  example  of  the  extraordinary  development  of  a  special  munici- 
pal corporation  and  its  possibilities  as  a  new  and  flexible  agency  in  the 
development  of  a  oonununity,  the  port  of  Portland  stands  preeminent 
under  the  powers  conferred  in  1917.  Organized  in  1891  under  act  of 
1890,  this  "port"  was  created  to  improve  the  Columbia  River,  and 
its  territory  consisted  of  the  area  about  that  river,  including  the  city 
of  Portland.  To  its  original  purpose,  similar  to  that  of  river  and 
navigation  districts  in  other  states,  there  was  added  in  1901  authority 
to  provide  a  dry-dock,  which  was  completed  in  1903.  In  1908  by 
popular  vote  the  district  took  over  the  towage  and  pilotage  service  at 
an  expense  of  $500,000,  in  co5peration  with  the  national  government, 
and  in  its  biennial  report  for  1907-1908  the  governing  body  of  the 
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port  could  well  say:  "No  other  oommunity  in  this  country  began  so 
early  or  has  gone  so  far  in  expenditure  for  river  improvements  as  has 
Portland,  nor  has  any  public  body  in  any  dty  ever  received  more 
hearty  and  uniform  support  from  the  voters  and  taxpayers  than  baa 
the  port  of  Portland  Commission  throughout  its  existence/'  The  ex- 
traordinary extension  of  powers  granted  by  the  legislature  of  191T 
gives  evidence  of  the  utility  of  this  special  municipal  corporation  and 
the  popular  confidence  in  it. 

The  port  of  Portland  is  a  municipal  corporation,  so  recognised  by 
the  courts  as  similar  districts  in  the  state  of  Washington  have  been, 
and  so  designated  by  the  latest  l^islative  act,  the  title  to  which 
reads:  ''To  extend  the  powers  of  municipal  corporations  known  as 
ports.  .  .  ."  While  civil  cities  over  the  country  are  struggling, 
often  unsuccessfully,  to  secure  the  right  to  own  and  operate  markets 
and  terminal  facilities,  the  port  of  Portland  has  now  been  empowered 
not  only  to  lease  warehouses  and  terminal  facilities  and  issue  bills  ci 
lading  and  warehouse  receipts,  but  also  to  engage  generally  in  the 
business  of  transporting  passengers  and  goods  between  Portland  and 
any  point  in  the  world,  and  for  that  purpose  to  have  offices  or  agencies 
anywhere  in  the  United  States  or  in  foreign  countries. 

"The  object,  purpose  and  occupation  of  the  said  port  of  Portland," 
declares  one  of  the  three  1917  acts  affecting  the  port,  "shall  be  to 
promote  the  maritime  shipping  and  commercial  interests  of  the  port 
of  Portland  .  .  .''*  Another  act  grants  power  "to  transport,  for 
hire,  passengers  and  mails,  express  company  matter,  goods,  wares, 
merchandise,  animals,  and  other  property  and  materials  of  all  kinds 
and  nature  whatever,  and  from  any  city  or  place  within  the  territorial 
limits  of  the  port  as  the  home  port  or  principal  terminus,  to,  from,  and 
between  the  various  cities,  towns,  seaports,  and  river  ports  or  landing 
places  of  the  world  .  .  .  and  to  purchase,  sell,  own,  charter,  em- 
ploy, operate  and  maintain  steam,  sailing,  auxiliary  vessels  .  .  . 
and  to  lease  or  rent  such  buildings,  warehouses,  wharves,  piers,  quays, 
and  basins  ...  as  may  be  necessary  or  advantageous  for  carry- 
ing on  business  within  the  United  States  ...  or  in  any  foreign 
country."* 

Two  new  purposes  were  added  in  1917  to  the  list  of  those  served  by 
the  special  municipal  corporation.  Illinois,  which  has  been  unusually 
active  in  its  use  of  special  districts,  has  now  provided  for  "public  health 

>  Gen.  Laws,  Oregon,  1917,  ch.  109. 

*  Gen.  Laws,  Oregon,  1917,  oh.  296,  see.  1. 


LBGI8LATIVE  NOTES  AND  BEVIBWS  683 

more  adjacent  towns  in  counties  under  township  organization,  or  any 
road  district  or  two  or  more  road  districts  in  counties  not  under  town- 
ship organization,  or  any  town  or  towns  in  a  county  under  township 
organization  and  an  adjacent  road  district  or  districts  in  coimties  not 
under  township  organization,  may  be  organized  into  a  public  health 
district.  The  piupose  of  the  district  is  thus  to  permit  an  existing  agency 
to  take  on  new  fimctions  or  to  permit  several  existing  agencies  to  com- 
bine for  the  new  purpose.  Township  and  road  district  boundaries  are 
respected  but  county  lines  may  be  ignored.  The  district  is  formed  on 
petition  and  a  vote  at  regular  elections.  Officials  of  existing  agencies, 
however,  are  to  govern  the  district.  In  counties  not  under  township 
organization  the  board  of  county  commissioners  constitutes  the  board 
of  health  or  governing  body  for  each  district  in  the  county.  In  single 
towns  the  township  supervisor,  assessor  and  town  clerk  constitute  the 
board  of  health.  Where  towns  or  road  districts  combine  there  are 
representatives  from  each  on  the  board.  This  is  a  tendency,  which  has 
been  manifest  before  in  the  case  of  drainage  districts  in  some  states,  to 
avoid  the  multiplication  of  officers  and  to  centralize  the  control  of  the 
special  district  in  the  hands  of  the  existing  officers. 

Among  the  powers  c6nf erred  upon  the  board  of  health  are:  to  levy 
an  annual  tax  of  not  to  exceed  four  mills;  to  appoint  a  public  health 
officer  from  a  list  of  eligibles  supplied  by  the  state  department  of  health; 
to  appoint  nurses,  chemists,  experts  and  such  clerks  as  the  public  health 
districts"  in  which  there  are  several  new  features.  Any  town  or  two  or 
officer  recommends;  to  acquire  and  hold  real  estate  and  personal  prop- 
erty; and  to  publish  pamphlets.  The  public  health  officer  is  the  ex- 
ecutive of  the  board  of  health;  enforces  the  rules  of  the  state  department 
of  health;  enforces  all  city,  village  and  incorporated  town  ordinances 
relating  to  nuisances,  public  health  and  sanitation;  investigates  exist- 
ence of  contagious  and  infectious  diseases,  and  arrests  the  progress  of 
the  same;  and  establishes  dental  clinics  for  school  children.^ 

North  Carolina  passed  an  act  to  incorporate  "rural  communities,'' 
creating  a  special  municipal  corporation  which,  in  the  nimiber  of  its 
purposes,  approaches  much  more  closely  the  municipal  corporation 
proper — the  city  or  village.  The  people  of  any  conununity  in  North 
Carolina  upon  p)etition  signed  by  a  majority  of  the  registered  voters 
of  such  community,  embracing  in  area  one  or  more  contiguous  school 
districts,  may  be  incorporated  imder  the  name  of  ''The  .  .  .  Com- 
munity of     .     .     .     County."    A  new  departure  in  the  procedure  for 

«  Session  Laws,  III.,  1917,  p.  763. 
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organization  is  the  provision  that  the  petition  shall  be  filed  with  the 
seeretaiy  of  state  who  issues  a  certificate  of  incorporation.  Most 
special  municipal  corporations  in  the  past  have  been  formed  on  a  hear- 
ing before  some  local  authority,  usually  the  county  court,  and  in  most 
states  there  is  little  record  in  the  secretary  of  state's  office  of  the  exist- 
ence of  these  corporations.  The  registered  voters  of  the  community 
hold  a  public  meeting,  and  a  tax  levy  can  be  inade  only  at  the  annual 
meeting.  A  board  of  three  directors  is  elected  by  the  meeting,  and  the 
meeting  may  adopt  ordinances  on  the  following  subjects:  the  public 
roads  of  the  community;  public  schools;  public  health;  police  protec- 
tion; abatement  of  nuisances;  care  of  paupers,  aged  or  infirm  persons; 
to  encourage  the  coming  of  new  settlers;  regulation  of  vagrancy;  aids 
to  enforcement  of  state  and  national  laws;  collection  of  community 
taxes;  establishment  and  support  of  public  libraries,  parks,  halls,  play- 
grounds, fairs  and  other  agencies  of  recreation,  education,  health,  music, 
arts  and  morals.  A  tax  may  be  levied  at  an  annual  meeting  if  a  major- 
ity of  the  qualified  voters  are  present  and  vote  in  favor  of  it,  or  the 
question  may  be  submitted  to  an  election  thirty  days  later.  The 
board  of  directors  may  adopt  standards  for  protection  and  marketing 
of  produce,  canned  vegetables,  etc.,  and  may  adopt  labels,  trademarks 
and  brands  and  regulate  their  use.  A  state  bureau  of  community 
service  is  given  supervision  over  these  ''communities."* 

Fredebic  H.  Guild. 
State  HousCf  Providence,  R.  I. 

*  Session  Laws,  N.  C,  1917,  ch.  128. 
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ROBERT  E.    CUSHMAN 
Univernly  of  Illinois 

Parole — Repeal  Violatee  No  Vested  Right  of  Prisoner.  Neal  v.  Hines 
(Kentucky,  May  28, 1918,  203  S.W.  518).  The  plaintiff  was  convicted 
of  murder  in  1911  and  sentenced  to  life  imprisonment.  Under  the  pro- 
visions of  the  Indeterminate  Sentence  Law  of  1910  he  had  the  right, 
after  he  had  served  5  years  of  his  term,  to  make  application  for  a  parole. 
In  1914  this  law  was  amended  so  as  to  extend  the  time  which  must  elapse 
before  a  prisoner  sentenced  for  life  became  eUgible  to  parole  from  5  to  8 
years.  The  plaintiff  has  served  5  years  of  his  term  and  brings  manda- 
mus to  compel  the  board  of  prison  commissioners  to  parole  him.  He 
alleges  that  the  new  law  cannot  be  appUcable  to  him.  The  court 
denied  the  petition  for  mandamus  on  two  grounds:  First,  a  prisoner 
under  the  law  has  no  vested  right  to  a  parole  and  a  parole  law  may  be 
amended  or  repealed  entirely  without  violating  any  of  his  constitutional 
rights.  A  parole  is  given  as  an  act  of  grace  and  not  of  right.  Con- 
sequently the  law  of  1914  appUes  to  the  plaintiff  and  he  is  not  eligible 
to  parole  until  he  has  served  8  years  of  his  term.  Second,  by  the  terms 
of  the  law  the  act  of  granting  a  parole  is  made  discretionary  and  not 
mandatory  and  this  discretion  cannot  be  controlled  by  the  issuance  of  a 
mandamus. 

Police  Power — Validity  of  Ordinance  Against  Falsely  Labeling  Meat 
"Kosher.*'  People  v.  Atlas  (New  York,  Appellate  Division,  May  31, 
1918, 170  N.  Y.  Supp.  834).  A  New  York  statute  of  1915  penalised  the 
offense  of  selUng  or  offering  for  sale  any  meat  falsely  marked  with  the 
word  "kosher."  "Kosher"  meat  is  that  which  is  prepared  either  by  a 
rabbi  or  under  his  direction  in  such  a  manner  as  to  comply  with  all  the 
requirements  of  the  orthodox  Hebrew  faith.  The  statute  did  not  limit 
the  sale  of  such  meat  to  orthodox  Jews  but  left  the  sale  of  it  open  to  the 
general  public.  The  purpose  of  the  legislature  was  merely  to  prevent 
fraud.  The  court  rejected  the  argument  of  unconstitutionality  urged 
against  the  statute  by  the  defendant  in  this  case.    In  the  first  place  the 
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act  is  not  void  because  it  does  not  define  the  offense  created  with  suffici- 
ent definiteness.  The  legislature  used  the  word  "kosher''  in  the  cus- 
tomary sense  and  defined  it  in  the  statute.  Second,  this  is  not*  class 
legislation  merely  because  the  persons  chiefly  interested  in  it  are  of  the 
Hebrew  faith.  The  benefits  of  the  act  are  not  confined  to  them.  ''Kosh- 
er'' meat  is  prepared  under  conditions  insuring  a  high  degree  of  clean- 
liness and  purity  and  the  public  at  large  should  be  able  to  rely  upon  the 
truthfulness  of  the  label  ''kosher."  Third,  the  act  is  not  unduly  op- 
pressive upon  dealers  in  meat  inasmuch  as  the  intention  to  defraud  is 
an  essential  element  of  the  offense .  A  mistake  made  in  good  faith  could 
never  constitute  a  violation  of  the  statute. 

A  dissenting  opinion  was  written  by  one  justice  who  regarded  the  defir 
nition  of  the  offense  forbidden  so  indefinite  and  imcertain,  so  dependent 
upon  technical  features  of  the  Hebrew  code,  as  to  be  unconstitutional. 

War  Problems.  Alien  Enemiea — Rights  During  War— Conspiracy 
to  Aid  Escape.  DeLacey  v.  United  States  (U.  S.  Circuit  Court  of  Ap- 
peals, May  6,  1918,  249  Fed.  625).  In  a  prosecution  for  the  crime  of 
conspiring  to  aid  the  escape  of  alien  enemies  who  had  been  interned  by 
special  order  of  the  President,  the  constitutionality  of  the  Alien  Ekiemy 
Act  of  July  6,  1798,  was  attacked  on  the  groimd  that  it  deprived  per- 
sons thus  interned  of  their  liberty  without  due  process  of  law.  In  dis- 
posing of  this  argument  the  court  pointed  out  that  at  conmion  law 
''alien  enemies  have  no  rights  and  no  privileges,  imless  by  special  favor, 
during  time  of  war"  and  that  nothing  in  the  Constitution  of  the  United 
States  in  any  way  restricted  the  power  of  Congress  to  pass  such  a  law. 
The  power  to  enact  such  a  law  is  necessary  for  the  preservation  of  the 
government,  and  the  right  of  every  nation  to  exercise  it  is  well  estab- 
lished by  international  law.  Since  the  confinement  of  alien  enemies  is 
a  measure  of  national  protection  and  not  a  pimishment  for  crime  it  is 
unnecessary  that  judicial  process  be  resorted  to.  It  is  entirely  proper 
to  exercise  the  power  through  the  executive  branch  of  the  government 
alone. 

Alien  Enemy — Right  to  State  Fishing  License  During  War.  State  y. 
Darwin  (Washington,  May  10,  1918,  173  Pac.  29).  Application  was 
here  made  by  a  native  of  Austria-Hungary  who  had  declared  his  inten- 
tion to  become  a  citizen  of  the  United  States  for  a  writ  of  mandamus  to 
compel  the  state  fish  commissioner  to  issue  to  him  a  license  to  fish  in 
Puget  Sound.    The  state  statute  provided  for  the  issuance  ol  such 
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licenses  to  persons  who  are  eighteen  years  of  ag;ey  citizens  of  the  United 
States,  or  have  declared  their  intention  of  becoming  such,  and  have  re- 
sided in  the  state  for  a  period  of  one  year.  There  was  no  doubt  that 
the  relator  met  all  the  qualifications  thus  set  up.  Did  the  fact  that  he 
was  still  the  citizen  of  a  nation  with  whom  the  United  States  is  at  war 
alter  or  diminish  his  rights  under  the  statute?  It  is  held  that  it  did  not. 
The  proclamation  issued  by  the  President  after  the  declaration  of  a  state 
of  war  with  Austria-Hungary  displayed  an  attitude  of  friendship  toward 
law-abiding  subjects  of  that  country  living  in  the  United  States.  It 
was  specifically  guaranteed  to  them  therein  that  if  they  conducted 
themselves  peacefully  and  in  accordance  with  law  they  would  be  undis- 
turbed in  their  Uves,  property  and  occupations.  While  the  national 
government  imdoubtedly  has  the  power  to  abridge  the  privileges  and 
immunities  of  subjects  of  Austria-Hungary  who  have  declared  their 
intention  of  becoming  American  citizens,  and  might  in  effect  suspend  in 
respect  to  them  the  provisions  of  the  state  statute  above  mentioned  by 
denying  them  the  right  to  fish  in  any  of  the  territorial  waters  of  this 
coimtry,  the  fact  remains  that  it  has  not  as  yet  done  so.  Until  it  does 
such  persons  are  entitled  to  claim  the  full  benefit  of  the  statute  as  it 
stands. 

Army  and  Navy  Motor  Vehidea — Applicability  of  Local  Speed  Regu- 
lations. State  V.  Burton  (Rhode  Island,  June  19, 1918,  103  Atl.  962). 
The  defendant  was  charged  with  a  violation  of  the  speed  ordinance  of 
the  city  of  Newport.  He  was  an  enlisted  man  in  the  United  States 
naval  reserve  and  was  engaged  at  the  time  of  the  alleged  violation  of  the 
ordinance  in  carrying  out  the  lawful  orders  of  his  superior  officer.  It  is 
held  in  this  case  that  the  exigencies  of  the  military  and  naval  service  of 
the  national  government  must  override  the  ordinary  rules  regulating 
the  use  of  highways.  "Any  state  law,  the  operation  of  which  wiU  hinder 
that  government  in  carrying  out  such  constitutional  power  (the  conduct 
of  the  war)  is,  during  the  exercise  of  the  power,  suspended  as  regards  the 
national  government  and  its  officers,  who  are  charged  with  the  duty  of 
prosecuting  the  war."  This  suspension  of  local  regulations,  however, 
applies  only  in  those  cases  in  which  there  is  actual  military  necessity 
for  such  suspension. 

Conscription  Act — Acts  Constituting  Evasion.  United  States  v.  Miller 
(U.  S.  District  Court,  April,  1918, 249  Fed.  986).  The  defendant  in  this 
case  registered  for  the  draft  on  June  6, 1918.    In  July  by  a  declaration 
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ing  terms  any  jurisdiction  on  its  part  to  issue  the  writ.  "If  a  person  were 
admittedly  found  to  be  physically  disabled,  by  an  examining  board  of 
the  army,  and  if  the  army  authorities  should  refuse  to  discharge  him, 
for  purely  arbitrary  or  disciplinary  reasons,  the  courts  have  no  authority 
to  take  testimony,  examine  into  the  man's  physical  condition,  upon  a 
hearing,  and  discharge  him  as  held  without  authority  of  law,  even  if  the 
facts  appear  as  he  alleges."  The  decision  of  the  examining  board  is 
final  so  far  as  any  relief  by  way  of  habeas  corpus  is  concerned. 

Conscription  Act — Supersedes  Conflicting  Provisions  of  Treaty  with 
Foreign  Nation,  Ex  parte  Larrucea  (U.  S.  District  Court,  October  6, 
1917, 249  Fed.  981).  Larrucea  was  convicted  of  evading  the  provisions 
of  the  Selective  Service  Act  by  failing  to  register.  He  asks  for  a  writ 
of  habeas  corpus,  alleging  the  unconstitutionality  of  the  law,  and  also 
contending  that,  as  a  Spanish  citizen  who  has  taken  out  his  first  natural- 
ization papers  in  the  United  States,  he  is  exempt  from  every  form  of 
compulsory  military  service  by  virtue  of  the  terms  of  the  treaty  between 
the  United  States  and  Spain  in  force  since  1903.  The  Selective  Service 
Act  plainly  includes  among  those  subject  to  its  provisions  ''male  persons 
not  alien  enemies,  who  have  declared  their  intention  to  become  citizens." 
There  is  no  evidence  in  the  act  of  any  intention  on  the  part  of  Congress 
to  exempt  Spanish  citizens.  It  seems  clear,  in  short,  that  there  is  a 
conflict  between  the  statute  and  the  treaty.  So  far  as  the  courts  are  con- 
cerned, however,  a  treaty  occupies  no  position  of  superiority  over  an  act 
of  Congress  and  when  such  a  conflict  as  this  arises  between  the  two  the 
courts  are  bound  to  give  effect  to  the  one  which  was  adopted  latest  in 
point  of  time.  The  treaty  of  1903  is,  therefore,  of  no  avail  to  the  de- 
fendant as  a  protection  against  the  operation  of  the  conscription  act. 
The  court  does  not  open  the  question  of  the  constitutionality  of  the 
Selective  Service  Act  since  that  question  has  been  finally  settled  by  the 
Supreme  Court. 

Contracts — Right  to  Cancel  Because  of  War.  In  re  Boston  Opera  Com- 
pany (U.  S.  District  Court,  January  26,  1918,  249  Fed.  269);  Same 
(U.  S.  District  Court,  January  26,  1918,  249  Fed.  271).  In  the  first  of 
these  cases  the  Boston  Opera  Company  had  entered  into  a  contract  of 
employment  with  one  Smith,  a  musician,  for  the  opera  season  of  1914- 
1915.  The  company  reserved  the  option  in  this  contract  to  cancel  it  in 
case  of  ''riot,  fire,  railroad  accident,  public  calamity,  or  any  other  casual- 
ties over  which  the  party  of  the  first  part  has  no  control."    In  Novem- 
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ber,  1014,  after  the  outbreak  of  the  European  war  it  sent  Smith  notice 
that  it4i  contract  with  him  was  canceled  since  the  war  was  a  ''public 
calamity"  which  made  the  maintenance  of  the  opera  impossible.  Smith 
contended  that  the  exigencies  which  gave  the  company  the  right  to  can- 
ed its  contract  with  him  did  not  include  a  war  to  which  the  United 
States  was  not  a  party.  The  court  refused  to  take  this  view  and  decided 
that  the  European  war  so  strikingly  altered  the  conditions  under  which 
the  contract  was  made  and  so  seriously  burdened  the  company  as  to 
justify  the  view  that  it  was  a  "public  calamity"  which  would  warrant 
the  cancelation  of  the  contract.  This  case  is  distinguished  from  that  of 
Richards  v.  Wreschner  (156  N.  Y.  Supp.  1054)  in  which  the  defendant 
agreed  to  sell  Belgian  antimony  in  monthly  quantities  up  to  September, 
1014.  Failure  to  perform  the  contract  was  held  not  to  be  excused  by  the 
outbreak  of  the  European  war  in  the  absence  of  any  specific  reservation 
by  the  defendant  of  the  right  to  cancel  it  in  case  of  the  development  of 
conditions  beyond  their  control. 

In  the  second  case  above,  the  position  of  the  company  was  even 
stronger,  since  the  contract  in  question,  which  was  with  an  Italian  opera 
singer  for  the  same  time  period  and  was  canceled  for  the  same  reasons, 
explicitly  reserved  to  the  company  the  right  to  terminate  it  "in  case  of 
war."  This  was  held  to  refer  to  any  war  which  might  alter  materially 
the  conditions  under  which  the  contract  was  made  even  though  the 
United  States  was  not  a  party  to  such  war. 

Deserter  from  the  Navy — Avihoriiy  to  Arrest — False  ImprisonmerU — 
Coercion.  People  v.  Hamilton  (New  York,  Appellate  Division,  May  17, 
1018»  170  N.  Y.  Supp.  705).  The  defendant  was  the  manager  of  a 
detective  agency.  Through  his  agent  he  arrested  one  Davidson,  a 
sailor  in  the  United  States  navy,  who  at  the  time  he  was  seized  by  the 
defendant  was  a  ''straggler,"  having  overstaid  his  shore  leave.  The 
sailor  was  taken  in  handcuffs  to  the  defendant's  ofiice  and  kept  a  prisoner 
there  for  0  days,  thus  making  him  a  "deserter"  due  to  his  prolonged 
absence  from  his  ship,  during  which  time  efforts  were  made  by  the 
defendant  to  secure  from  the  bureau  of  navigation  in  Washington  the 
offer  of  a  reward  for  his  return  to  the  proper  naval  authorities.  These 
efforts  were  carried  on  by  making  false  statements  and  were  finally 
successful,  and  a  reward  of  $50  was  paid  to  the  defendant.  The  acts 
of  Congress  respecting  the  arrest  of  deserters  or  stragglers  from  military 
or  naval  service  confer  the  right  to  make  such  arrests  only  upon  a  "civil 
officer  having  authority  imder  the  laws  of  the  United  States,  or  of  any 
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state,  territory  or  district/'  The  defendant  was  not  a  civil  officer  and 
had  been  given  no  such  authority.  He  was  convicted  of  violating  sec- 
tion 530  of  the  New  York  F^nal  Law  which  makes  it  a  misdemeanor  to 
"coerce"  another  person  with  a  view  to  compelling  wrongfully  and  un- 
lawfully another  person  to  do  or  abstain  from  doing  an  act  which  he  has 
a  legal  right  to  do  or  to  abstain  fnun  doing.  While  admitting  that  this 
statute  was  enacted  for  the  purpose  of  dealing  with  labor  disputes  the 
court  held  that  it  could  be  applied  to  the  case  in  point,  since  the  facts 
proved  brought  the  conduct  of  the  defendant  squarely  within  the  pro- 
visions of  the  law. 

DiAcarmefU  of  AUome^ — ViolaHon  of  ConBcriptwn  Ad  as  Crime  In- 
volving Moral  Turpitude.  In  re  Hofstede  (Idaho,  June  25,  1918,  173 
Pac.  1087).  Hofstede  was  convicted  of  advising  men  of  registration 
age  not  to  register  for  the  draft.  He  was  then  summoned  to  show  cause 
why  he  should  not  be  disbarred  in  accordance  with  the  state  statue 
authorizing  the  disbarment  of  attorneys  by  the  state  supreme  court  or 
district  courts  on  the  ground  of  conviction  of  felony  or  misdemeanor 
involving  moral  turpitude.  His  defense  was  based  upon  the  contention 
that  the  crime  of  which  he  had  been  convicted  was  not  one  which  in- 
volved moral  turpitude.  The  court  did  not  agree  with  this  view  but 
decided  that  an  effort  to  interfere  with  the  work  of  raising  an  army  in  the 
United  States  for  the  conduct  of  the  war  was  an  act  of  disloyalty  and 
involved  moral  turpitude.    The  disbarment  was,  accordingly,  ordered. 

Espionage  Act — Inciting  Insubordination  in  Army  or  Navy.  United 
States  V.  KraflFt  (U.  S.  Circuit  Court  of  Appeals,  April  23, 1918, 249  Fed. 
919).  The  defendant  was  convicted  of  violating  the  third  section  of  the 
Espionage  Act  of  June  15,  1917,  by  uttering  in  the  presence  of  soldiers 
of  the  United  States  army  statements  intended  to  cause  insubordination, 
mutiny,  disloyalty  and  refusal  of  duty  on  the  part  of  such  soldiers. 
The  trial  judge  charged  the  jury  that  they  might  find  a  verdict  of 
guilty  only  if  satisfied  that  the  statements  alleged  had  actually  been 
uttered  and  had  been  uttered  with  the  intention  on  the  part  of  the 
defendant  to  cause  insubordination,  mutiny,  disloyalty,  and  refusal  of 
duty.  He  refused  to  charge  the  jury  that  in  order  to  convict  the 
prosecution  must  prove  that  such  insubordination,  etc.,  had  actually 
resulted  from  the  defendant's  remarks.  This  court  held  on  appeal  that 
the  jury  had  been  correctly  charged.  A  violation  of  the  clause  of  the 
statute  in  question  results  even  from  an  entirely  unsuccessful  attempt  to 
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stir  up  mutiny  and  disloyalty  in  the  army  or  navy.  To  make  the  de- 
fendant's guilt  dependent  upon  the  results  of  his  criminal  efforts  would 
be  equivalent  to  making  it  depend  not  ^'upon  what  he  did  in  the  way  of 
counseling  disloyalty,  but  upon  what  his  hearers  did  in  the  way  of  fol- 
lowing his  directions.  In  other  words,  the  defendant  could  do  all  in  his 
power  to  bring  about  disloyalty,  but  as  long  as  he  did  not  succeed  he 
committed  no  crime."  Such  a  construction  is  entirely  foreign  to  the 
purpose  of  the  Espionage  Act,  which  aims  to  prevent  not  merely  the 
results  of  disloyal  propaganda  but  the  propaganda  itself. 

Freedom  of  Press — Ordinance  Prohibiting  Publication  and  Sale  cf 
Certain  Newspapers.  Star  Co.  v.  Brush  (New  York,  Supreme  Court, 
Jime  4,  1918,  170  N.  Y.  Supp.  987) ;  New  Yorker  Staats-Zeitung  v. 
Brush  (New  York,  Supreme  Court,  Jime  4, 1918, 170  N.  Y.  Supp.  993); 
German  Herold  Publishing  Co.  v.  Brush  (New  York,  Supreme  Court, 
June  4, 1918, 170  N.  Y.  Supp.  993).  The  city  of  Mt.  Vernon,  New 
York,  passed  an  ordinance  forbidding  the  publication  or  sale  of  any 
newspapers  printed  in  the  German  language  and  of  the  New  York 
American  and  the  New  York  Evening  Journal  which  were  specifically 
named.  The  preamble  to  the  ordinance  declared  that  these  papers  were 
deemed  to  be  "harmful  to  the  best  interest  of  this  nation  in  the  prosecu- 
tion of  the  war.''  These  three  cases,  which  may  be  discussed  tc^ther, 
are  based  on  motions  by  the  plaintiff  newspapers  for  injunctions  pend- 
ing final  judgment  in  the  case  to  restrain  the  enforcement  by  the  city 
officials  of  Mt.  Vernon  of  the  ordinance  mentioned.  The  injunctions 
were  granted  in  each  case  for  the  following  reasons  set  forth  by  the 
court:  First,  Mt.  Vernon  has  no  greater  police  power  than  that  en- 
joyed by  other  cities  of  the  same  class,  the  regulation  and  suppres- 
sion of  newspapers  is  not  among  the  powers  which  it  enjoyB  by 
virtue  of  constitutional  provision  or  statutory  authorization  and  the 
ordinance  in  question  is  accordingly  uUra  vires.  Second,  the  legislature 
of  the  state  itself  could  not  have  passed  such  a  law  nor  could  it  have  au- 
thorized the  city  to  pass  this  ordinance  without  violating  section  8  of 
article  1  of  the  constitution  of  New  York  which  provides:  "Every  citi- 
zen may  freely  speak,  write  and  publish  his  sentiments  on  all  subjects, 
being  responsibile  for  the  abuse  of  that  right;  and  no  law  shall  be  passed 
to  restrain  or  abridge  the  liberty  of  speech  or  of  the  press."  If  publi- 
cations are  circulated  which  are  in  violation  of  the  law  those  responsible 
may  be  punished;  but  such  publications  cannot  be  suppressed  arbi- 
trarily because  it  is  anticipated  that  they  may  violate  the  law  or  consti- 
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tute  a  public  menace.  The  existence  of  a  state  of  war  creates  no  new 
power  in  this  respect  on  the  part  of  miinicipalities.  If  the  national 
safety  demands  a  restriction  upon  the  freedom  of  the  press  that  restric- 
tion should  be  imposed  by  national  and  not  by  local  action. 

Naturalization — CancdaHon  of  Certificate  of  Citizenskip — Disloyal 
Utterances  as  Evidence  of  False  Oath  of  Allegiance.  United  States  v. 
Wursterbarth  (U.  S.  District  C!ourt,  May  13,  1918,  249  Fed.  908); 
United  States  v.  Banner  (U.  S.  District  Court,  May  10,  1918,  249  Fed. 
989).  In  each  of  these  cases  an  action  was  brought  by  the  United 
States  district  attorney  to  cancel  the  certificate  of  citizenship  of  an 
American  citizen  of  German  birth  on  the  ground  that  it  had  been  fraudu- 
lently procured.  Wursterbarth  was  naturalized  in  1882  and  at  that 
time  took  the  oath  required  by  statute  renouncing  and  abjuring  all 
allegiance  and  fidelity  to  any  foreign  sovereign  and  especially  the  em- 
peror of  Germany.  After  the  entrance  of  the  United  States  into  the  war 
he  was  asked  on  three  occasions  to  give  money  to  the  Bed  Cross  or  to 
the  Yoimg  Men's  Christian  Association  war  fimd.  Each  time  he 
replied  that  he  would  do  nothing  to  injure  the  country  in  which  he  was 
bom,  brought  up  and  educated,  that  he  hoped  that  Germany  would  win 
the  war,  and  that  he  only  came  to  this  country  on  a  vacation  or  visit. 
The  truth  of  these  statements  was  defiantly  admitted.  The  court  can- 
celed the  certificate  of  citizenship.  These  facts,  it  declared,  indicated 
that  Wursterbarth  at  the  present  time  bears  an  allegiance  to  Germany 
superior  to  that  which  he  bears  to  the  United  States.  It  is  fair  to  pre- 
simie  that  35  years  of  residence  and  citizenship  in  this  coimtry  would 
strengthen  his  allegiance  to  the  United  States  and  weaken  his  allegiance 
to  Germany.  It  follows,  therefore,  the  oath  of  allegiance  to  this  coimtry 
which  he  took  at  the  time  of  his  naturalization  was  false.  The  pre- 
sumption in  his  favor  arising  from  so  long  a  period  of  good  citizenship 
including  the  holding  of  public  office  is  of  no  consequence  since  during 
that  time  no  occasion  has  arisen  until  now  to  test  the  reserve  allegiance 
which  he  had  held  to  Germany.  Furthermore  any  doubt  regarding  a 
person's  right  to  enjoy  the  privileges  of  citizenship  should  be  resolved  in 
favor  of  the  government.  The  Darmer  case  differs  from  this  only  in 
the  fact  that  the  expressions  of  disloyalty  upon  which  the  action  was 
based  were  even  more  striking  than  in  the  case  against  Wursterbarth. 

Shipping — Effect  of  War  in  Canceling  Agreement  between  Owner  and 
Charterer.    Essex  S.  S.  Co.  v.  Langbehn  (U.  S.  Circuit  Court  of  Appeals, 
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April  3,  1918,  25  Fed.  98).  An  agreement  between  a  shipowner  and 
charterer  entered  into  in  July,  1914,  allowed  the  charterer  to  select  as  the 
destination  of  the  cargo  one  of  three  ports,  among  which  was  Hamburg. 
As  a  British  vessel  the  ship  in  question  was  forbidden  on  the  outbreak  of 
war  between  England  and  Germany  from  trading  with  an  enemy  port. 
The  owner  accordingly  refused  to  take  the  vessel  to  Hamburg  althou^ 
that  port  had  been  selected  by  the  charterer  in  accordance  with  the 
terms  of  the  agreement.  It  was  held,  following  the  doctrine  laid  down 
in  the  case  of  The  Eronpnnzessin  Cecilie  (244  U.  S.  12, 37  Sup.  Ct.  490, 
61 L.  Ed.  960),  that  the  outbreak  of  war  justified  the  nonperformance  of 
such  a  contract.  This  release  from  obligation,  however,  was  mutual. 
Since  the  owner  could  not  be  compelled  by  the  charterer  to  take  his  vessel 
to  a  German  port  in  violation  of  the  law  of  his  country,  so  Ukewise  the 
owner  could  not  compel  the  charterer  to  select  either  of  the  other  two 
ports  named  in  the  agreement  as  the  destination  of  the  vessel  when  he 
had  originally  and  in  good  faith  selected  Hamburg. 


NEWS  AND  NOTES 

EDITED   BY   FREDERIC   A.    OGG 
University  of  Wisconsin 

By  action  of  the  members  of  the  executive  council,  it  has  been  de- 
cided to  postpone  indefinitely  the  annual  meeting  of  the  American  Po- 
litical Science  Association,  which  it  had  been  voted  to  hold  at  Cleve- 
land in  December.  This  decision  has  been  based  mainly  on  the  re- 
quest of  President  Wilson  urging  the  reduction  of  travel  in  war  time  as 
much  as  possible.  Consideration  may  later  be  given  to  the  question 
of  holding  a  meeting  early  in  the  summer  of  1919;  and  announcement 
wiU  be  made  of  any  action  taken. 

Professor  W.  B.  Munro,  of  Blarvard  University,  is  serving  with  the 
general  staff  committee  on  education  and  special  training,  in  connection 
with  the  plans  and  operation  of  the  students'  army  training  corps  at 
colleges  and  universities. 

Professor  James  W.  Gamer,  of  the  University  of  Illinois,  visited 
France  and  Great  Britain  during  the  past  summer,  coUecting  data  on  the 
international  law  problems  of  the  present  war. 

Professor  C.  A.  Dykstra,  of  the  University  of  Kansas,  is  acting  for 
the  year  as  secretary  of  the  Cleveland  Civic  League. 

Dr.  B.  F.  Moore,  of  the  University  of  Kansas,  is  attached  to  the 
war  trade  board  at  Washington. 

Mr.  Harry  T.  Nightingale,  of  the  Illinois  state  board  of  equalization, 
has  been  appointed  acting  assistant  professor  of  political  science  at 
Oberlin  College.  Professor  Karl  F.  Geiser  is  on  leave  of  absence  for 
the  year,  engaged  in  war  work. 

Dr.  Benjamin  B.  Wallace,  of  the  political  science  department  at 
Northwestern  University,  has  resigned. 

eo5 
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Mr.  Homer  Talbot,  secretary  of  the  municipal  reference  bm-eau  at 
the  University  of  Kansas,  gave  courses  in  government  in-  the  summer 
session  of  the  University  of  Texas. 

Professor  Harlow  Lindley,  of  Earlham  CoUegCi  gave  instruction  in 
political  science  at  Stanford  University  during  the  spring  and  summer 
sessions. 

Mr.  Dorsey  W.  Hyde,  Jr.,  has  been  appointed  as  librarian  of  the  New 
York  City  municipal  reference  library,  in  place  of  Dr.  C.  C.  Williamson. 

Professor  J.  Q.  Dealey  is  chairman  of  the  military  and  naval  corn* 
mittees  at  Brown  University.  Professor  J.  C.  Dunning,  of  Brown,  spent 
the  summer  at  the  S .  A.  T.  C.  camp  at  Presidio,  San  Francisco,  in 
preparation  for  the  training  of  the  S.  A.  T.  C.  unit  at  Brown. 

Mr.  Thomas  S.  Barclay,  instructor  in  political  science  in  the  Uni- 
versity of  Missouri,  has  entered  the  foreign  service  of  the  American 
Red  Cross. 

Mr.  R.  C.  Journey,  instructor  in  political  science  in  the  University 
of  Missouri,  who  had  leave  of  absence  in  1917-18  for  graduate  work  at 
Columbia  University,  has  been  appointed  legislative  reference  librarian 
of  the  Missouri  library  commission. 

Professor  J.  Allen  Smith,  of  the  University  of  Washington,  has  been 
appointed  acting  professor  of  political  science  at  Leland  Stanford 
Junior  University  for  the  year  1918-19. 

Professor  Thomas  H.  Reed  has  resigned  the  city  managership  of 
San  Jos^,  and  has  resimied  his  professorship  at  the  University  of  Cal- 
ifornia. Dr.  J.  R.  Douglas,  of  the  same  institution,  is  a  member  of  the 
investigating  staff  of  the  food  administration  at  Washington. 

Professor  A.  N.  Holcombe  of  Harvard  University,  Professor  Eklwin 
A.  Cottrell  of  Ohio  State  University,  and  Professor  Victor  J.  West  of 
Leland  Stanford  Junior  University,  are  members  of  the  staff  of  the 
United  States  bureau  of  efficiency.  Dr.  Victor  J.  West  has  been  pro- 
moted from  assistant  to  associate  professor. 
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Professor  Chester  Lloyd  Jones,  on  leave  of  absence  from  the  Uni« 
versity  of  Wisconsin^  has  been  appointed  director  of  the  bureau  of  for- 
eign agents  of  the  war  trade  board  at  Washington. 

The  French  government  has  established  in  Paris  a  Bibliathiqtte  et 
Musie  de  la  Ouerre,  intended  to  be  a  depository  for  materials  of 
every  description  that  will  be  useful  to  future  historians  of  the  great 
war.  Professor  Adolphe  Cohn,  of  Colmnbia  University,  has  been  com- 
missioned to  coUect,  for  shipment  to  France,  all  materials  emanating 
from  American  sources^'not  only  since  the  entrance  of  the  United  States 
into  the  conflict,  but  since  August,  1914.  Professor  Cohn  invites  read- 
ers of  the  Review  who  have  in  their  possession  materials  of  this  kind 
to  conunimicate  with  him. 

Courses  in  Government  for  the  S.  A.  T.  C.  The  following  program  of 
courses  in  government  for  colleges  and  imiversities  in  connection  with 
the  newly  established  student's  army  training  corps,  based  on  a  plan 
prepared  by  an  informal  committee  of  members  of  the  American  Polit- 
ical Science  Association,  has  been  approved  by  the  general  staff  com- 
mittee on  education  and  special  training: 

Three  courses  are  outlined,  each  to  involve  three  dass  hours  and 
six  hours  of  preparation  a  week  for  three  months:  One  course  deals 
with  European  governments;  one  with  the  general  principles  of  Ameri- 
can government;  and  one  with  war  administration.  Each  of  the 
two  courses  first  named  should  include  a  general  study  of  the  subject 
indicated,  but  with  special  attention  to  the  problems  and  methods  of 
war  time  conditions. 

Wherever  possible,  it  is  desirable  that  both  the  courses  in  Euro- 
pean governments  and  in  American  government  be  offered  in  the  first 
term,  for  different  classes  of  students;  and  in  some  institutions  it  may 
be  possible  to  offer  each  of  the  three  courses  from  the  beginning. 

At  institutions  where  only  one  course  can  be  given  each  term,  either 
the  course  in  European  governments  or  that  in  American  government 
may  be  offered  first.  The  latter  is  in  accordance  with  the  usual  prac- 
tice of  American  colleges  and  universities.  In  favor  of  giving  the 
European  governments  first,  it  may  be  said  that  this  will  make  it  pos- 
sible for  the  older  students,  who  may  be  in  college  not  more  than  three 
months,  and  many  of  whom  will  have  had  a  high  school  or  college  course 
on  American  government,  to  learn  something  of  the  governmental  or- 
ganization of  the  countries  where  they  are  likely  to  go.    This  arrange- 
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ment  also  renders  it  possible  to  make  the  general  course  in  American 
government  connect  directly  with  the  more  advanced  and  technical 
com-se  in  war  administration,  which  should  be  taken  after  one  or  more 
general  courses  in  government. 

The  courses  in  European  governments  should  have  special  refer- 
ences to  Great  Britain,  France  and  Germany,  with  some  attention  to 
Italy,  and  Austria-Himgary.  The  following  topics  are  suggested  as 
worthy  of  emphasis: 

Electoral  rights  and  representation;  parliamentary  and  cabinet  gov- 
ernment, in  Great  Britain,  France  and  Italy;  autocracy  and  bureau- 
cracy, in  Germany  and  Austria-Hungary;  theories  of  state  sovereignty; 
military  administration;  local  administration,  especially  in  France 
and  Germany;   civil  rights — ^in  time  of  war. 

The  course  in  the  general  principles  of  American  government  should 
include  the  following  topics: 

Fimdamental  principles — democracy  and  liberty;  the  Constitution  of 
the  United  States;  outline  of  governmental  organization;  expansion  of 
governmental  functions — before  and  during  the  war;  citizenship,  and 
status  of  aliens;  the  relation  of  the  civil  to  the  military  power. 

Less  attention  should  be  given  than  under  ordinary  conditions  to 
some  topics — such  as  the  details  of  party  history  and  organization, 
election  methods,  legislative  organization  and  procedure,  and  local 
administration. 

The  course  in  war  administration  should  be  open  only  to  those  who 
have  had  the  previous  courses  or  their  equivalent.  The  following  topics 
are  suggested  as  appropriate: 

War  powers  of  congress;  war  legislation;  war  powers  of  the  President; 
organization  and  administration  of  the  army  and  navy;  war  finance; 
war  boards  and  commissions  (shipping  board,  war  industries  board, 
food  and  fuel  administration,  etc.);  state  war  measures;  British  war 
administration;  the  war  cabinet;  army  and  navy  administration;  new 
ministries  (munitions,  shipping,  food,  etc.);  defense  of  the  realm 
measures;  French  war  administration. 

Use  should  be  made  of  texts  of  recent  laws  and  official  documents. 
The  Congressional  Directory  and  the  War  Cyclopedia  give  brief  state- 
ments of  the  executive  departments  and  other  agencies  in  the  United 
States.  The  report  of  the  British  war  cabinet  for  the  year  1917  is  a 
valuable  and  readable  account  of  British  war  administration  to  the  end 
of  that  year. 
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War  Department  Organization.  In  addition  to  the  new  admin- 
istrative agencies  organized  in  connection  with  the  war  outside  of  the 
main  executive  departments,  there  have  been  important  changes  in 
the  internal  organization  of  several  executive  departments  in  the  United 
States  government.  Especially  in  the  war  department,  not  only  has 
the  enormous  expansion  of  the  army  vastly  increased  the  scope  of  its 
activities,  but  the  internal  changes  in  organization  have  involved  new 
bureaus  and  services.  A  record  of  the  more  important  changes  in  war 
department  organization  is  presented  in  this  note. 

Before  April,  1917,  the  principal  officers  and  agencies  in  the  war  de- 
partment were  the  secretaiy  of  war,  the  assistant  secretary,  the  general 
staff;  a  series  of  administrative  bureaus  under  the  adjutant  general, 
inspector  general,  judge  advocate  general,  quartermaster  general,  sur- 
geon general,  chief  of  ordnance,  chief  signal  officer  and  the  chief  of 
engineers;  also  a  chief  of  coast  artillery,  a  militia  bureau  and  a  bureau 
of  insular  affairs. 

Provost  Marshal  General.  On  May  22,  1917,  Brigadier  General  E. 
H.  Crowder,  judge  advocate  general,  was  detailed  as  provost  marshal 
general,  in  charge  of  the  administration  of  the  Selective  Service  Act. 
The  organization  of  this  office  has  been  expanded  with  the  progress  of 
the  work;  and  in  July,  1918,  it  included  the  following  divisions:  adminis^ 
trative,  aliens,  appeals,  classification,  executive  office,  finance,  indu£h 
trial  index,  information,  law,  mobilization  and  publication.  Selective 
service  regulations  have  been  promulgated  and  amended  from  time  to 
time.  Under  these,  more  than  4500  civilian  local  boards  were  estab- 
lished, in  each  county  and  one  for  about  each  30,000  population  in  larger 
communities;  also  medical  and  l^al  advisory  boards,  156  boards  of 
appeal  in  the  United  States  judicial  districts,  and  state  headquarters 
imder  the  supervision  of  the  governors,  normally  acting  through  the 
adjutant  generals  of  the  states. 

Through  this  organization  has  been  accomplished  the  r^pstration, 
at  first  of  men  between  the  ages  of  21  and  31,  and  in  September,  1918, 
of  others  between  the  ages  of  18  and  45;  and  registrants  have  been 
classified  and  called  for  service. 

Construction  Division,  In  May,  1917,  steps  were  taken  for  the  con- 
struction of  cantonments  for  the  new  forces,  under  the  direction  of  a 
cantonment  division  in  the  office  of  the  quartermaster  general.    Six- 
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teen  national  army  cantonments  were  constnioted  in  different  parts  of 
the  countiy,  the  typical  plan  being  for  each  cantonment  to  contain 
an  anny  division  of  40,000  men.  Sixteen  divisional  camps  were  also 
established  in  the  southern  states  for  the  national  guard,  which  was 
called  into  the  federal  service  in  July.  Each  of  these  involved  besides 
the  quarters  for  the  troops,  the  construction  of  roads,  water  supply, 
drainage,  lighting  facihties  and  other  utilities.  In  October,  the  con- 
struction and  repair  division  was  abolished,  and  its  functions  trans- 
ferred to  the  cantonment  division.  In  February,  1918,  the  canton- 
ment division  was  attached  to  t)ie  office  of  the  chief  of  staff;  and  on 
March  13,  the  name  of  the  division  was  changed  to  the  construction 
diviEdon.  This  division,  in  July,  1918,  was  organized  with  the  following 
branches:  administrative,  auditing,  construction  (with  numerous  sec- 
tions), contracts,  engineering,  maintenance  and  repair,  and  materials. 
In  addition  to  the  construction  work  at  camps  and  cantonments,  it 
has  charge  of  the  construction  of  army  posts,  ordnance  plants  and  de- 
pots, quartermaster  depots  and  warehouses  and  terminals,  signal  corps 
plants  and  depots,  hospitals,  and  housing  and  building  in  Washington. 

Quartermaster  Carps.  Before  the  declaration  of  war  the  quarter- 
master corps  comprised  280  quartermasters,  8000  enlisted  men  and  9000 
civilians.  By  the  end  of  June,  1918,  there  were  7000  officers, 
135,000  enlisted  men  and  62,000  civilians.  The  general  supervision 
over  this  corps  in  the  office  of  the  quartermaster  general  was  formerly 
organized  in  five  main  divisions:  administrative,  finance  and  account- 
ing, supplies,  construction  and  repair,  and  transportation,  each  of  which 
was  subdivided  into  a  number  of  branches.  The  principal  local  officers 
of  the  quartermaster  corps  were  the  department  quartermasters  in  each 
of  the  six  geographical  departments,  and  the  depot  quartermasters  at 
the  supply  depots  in  the  different  parts  of  the  country. 

Numerous  changes  in  the  organization  of  this  corps  have  taken  place. 
The  services  supervised  by  the  construction  and  repair,  and  transporta- 
tion divisions  have  been  detached  from  the  office  of  the  quartermaster 
general;  but  with  the  development  of  other  phases  of  work  the  organi- 
zation has  been  elaborated  by  the  creation  of  many  new  divisions  and 
branches,  and  a  readjustment  of  relations  of  these  agencies  has  been 
made  from  time  to  time. 

As  already  noted,  the  work  of  construction  has  been  organized  as  a 
separate  division  in  the  war  department,  directly  under  the  control  of 
the  general  staff.    The  work  of  the  transportation  division  has  been 
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transferred  by  the  organization  of  the  embarkation  service  and  the  in- 
land traffic  service  in  the  general  staff.  A  motor  transport  service,  or- 
ganized in  April,  1918,  as  part  of  the  quartermaster  corps,  was  detached 
in  August,  1918,  to  become  a  separate  motor  transport  corps. 

Notwithstanding  the  I098  of  these  services  the  increased  voliune  of 
quartermaster  activities  is  indicated  by  the  creation  of  new  divisions. 
In  October,  1917,  the  remoimt  branch  of  the  transportation  division 
became  a  distinct  remount  division;  and  a  warehousing  division  was 
established,  the  name  of  which  has  since  been  altered  to  the  depot  divi- 
sion, and  again  to  the  operating  division.  In  November,  1917,  the 
conservation  division  was  established,  now  known  as  the  conservation 
and  reclamation  division.  In  January,  1918,  the  work  of  the  supplies 
division  was  distributed  between  three  divisions — subsistence,  cloth- 
ing and  equipage  (later  styled  the  supply  and  equipment  division), 
and  the  fuel  and  forage  divisions.  In  May  the  supply  and  equipment 
division  was  again  subdivided  into  three  divisions — clothing  and 
equipage,  hardware  and  metals,  and  harness  and  vehicles;  and  in  Sep- 
tember a  motors  and  vehicles  division  was  organized.  By  these  steps 
a  series  of  fimctionalized  procurement  divisions  was  organized,  each 
dealing  with  the  procurement  of  certain  classes  of  quartermaster  sup- 
plies. In  order  to  co5rdinate  the  work  of  the  specialized  procurement 
divisions  there  was  also  established,  in  January,  1918,  a  supply  control 
division  for  the  purpose  of  supervising  the  requirements  for  quarter- 
master supplies;  in  March  the  head  of  one  of  the  leading  mail  order 
houses  was  designated  as  assistant  to  the  acting  quartermaster  general; 
and  in  Jime  a  director  of  quartermaster  purchases  was  provided  with 
supervisory  powers  over  the  procurement  divisions.  Tlie  work  of  the 
operations  division  was  also  placed  under  the  control  of  a  director  of 
quartermaster  operations,  to  whom  has  also  been  assigned  the  super- 
vision of  the  conservation  and  reclamation  service. 

The  work  of  the  administrative  division  has  also  been  distributed. 
In  April,  1918,  a  personnel  and  a  methods  control  division  were  estab- 
lished, taking  over  some  functions  from  the  administrative  division, 
and  also  making  more  definite  provision  for  special  investigations  and 
planning  of  future  policies.  Later  these  three  divisions  were  placed 
under  the  supervision  of  an  executive  officer;  and  in  September,  1918, 
the  methods  control  division  and  administrative  division  were  com- 
bined under  the  name  administrative  division. 

In  June,  1918,  a  central  disbursing  division  was  established,  taking 
over  work  formerly  handled  in  a  large  part  by  the  depot  quartermaster 
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In  March,  1918,  eleven  district  ordnance  offices  were  established,  at 
Boston,  Bridgeport,  New  York,  Rochester,  Philadelphia,  Chicago, 
Cleveland,  Cincinnati,  Detroit,  Pittsburgh  and  Ottawa,  Canada.  In 
July,  an  additional  ordnance  district  was  formed,  with  headquarters 
at  St.  Louis. 

Air  Service.  The  air  service  for  the  army  continued  for  some  time, 
as  before  the  war,  to  form  the  aviation  section  of  the  signal  corps.  An 
air  division  was  organized  in  the  office  of  the  chief  signal  officer,  to 
deal  with  questions  of  personnel,  training  and  aviation  operations; 
while  the  design  and  production  of  aeroplanes  and  balloons  were  han- 
dled by  subdivisions  of  the  equipment  division. 

By  act  of  October  1,  1917,  Congress  provided  for  an  aircraft  board, 
to  consist  of  a  civilian  chairman,  the  chief  signal  officer  and  two  other 
officers  of  the  army,  the  chief  constructor  and  two  other  officers  of  the 
navy,  and  two  additional  civilian  members,  to  supervise  and  direct 
the  purchase,  production  and  manufacture  of  aircraft  and  materials 
therefor.  This  provided  a  central  agency  for  dealing  with  problems 
of  production  for  both  army  and  navy  aircraft;  but  the  board  form 
established,  with  representatives  of  different  elements,  was  not  adapted 
for  the  most  prompt  and  efifective  action. 

On  May  20,  1918,  by  executive  order  under  the  Overman  Act,  the 
President  redistributed  the  duties  and  fimctions  of  the  chief  signal 
officer,  and  provided  for  the  transfer  of  the  aviation  section  from  the 
signal  corps  to  a  director  of  military  aeronautics  and  for  a  bureau  of 
aircraft  production  to  have  complete  jurisdiction  over  the  production 
of  aeroplanes,  aeroplane  engines  and  aircraft  equipment  for  the  use  of 
the  army.  On  August  28,  the  director  of  aircraft  production  (Mr. 
John  D.  Ryan)  was  designated  as  second  assistant  secretary  of  war 
and  director  of  air  service,  with  supervision,  control  and  direction  over 
the  bureau  of  aircraft  production  and  the  biureau  of  military  aeronautics 

Chemical  Warfare  Service.  Problems  of  gas  warfare  were  for  more, 
than  a  year  handled  by  several  governmental  agencies.  The  ordnance 
department  took  up  the  manufacture  of  supplies  for  gas  offense;  the 
sanitary  corps  of  the  medical  department  undertook  to  investigate  and 
prepare  defensive  measures;  and  the  bureau  of  mines  in  the  department 
of  the  interior  organised  an  experimental  station  for  research  work  in 
this  field.  A  director  of  gas  service  was  appointed  to  co5rdinate  the 
work  on  gas  warfare  being  conducted  by  the  various  bureaus  of  the 
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war  department.  In  June,  1918,  acting  under  the  provisionB  of  the 
Overman  Act,  the  Preddent  directed  that  all  of  these  agendes  should 
be  organised  into  a  chemical  warfare  service,  under  the  control  of  the 
war  department. 

The  Oeneral  Staff '  When  established  in  1903,  the  general  staff  was  de- 
signed to  codrdinate  and  supervise  the  work  of  the  several  administra- 
tive bureaus,  and  to  study  military  problems  and  prepare  plans  for  the 
national  defense  and  the  utilisation  of  military  forces  in  time  of  war. 
But  the  National  Defense  Act  of  1916  had  dosely  limited  the  number  of 
officers  who  might  be  assigned  to  the  general  staff,  and  had  also  pro- 
vided that  members  of  the  general  staff  corps  should  not  undertake 
admimstrative  work  of  the  established  bureaus.  As  interpreted  by  the 
judge  advocate  general  the  latter  providon  would  have  dosely  re- 
stricted the  scope  of  the  general  staff's  functions;  but  an  opinion  by  the 
secretary  of  war  in  September,  1916,  reaffirmed  the  view  that  the  chief 
of  staff  should  continue  to  supervise  the  various  bureaus  and  to  be  the 
chief  advisor  of  the  secretary  of  war. 

With  the  progress  of  the  war,  the  general  staff,  Uke  other  branches 
of  the  army  has  greatly  increased  in  numbers  and  in  the  volume  and 
scope  of  its  activities.  Its  supervidon  over  the  administrative  bureaus 
has  involved  the  consolidation  of  some  services  fonnerly  handled  by 
separate  bureaus,  and  in  some  matters  the  general  staff  has  come  to 
exercise  direct  management. 

In  August,  1917,  an  embarkation  service  was  organized  as  a  section 
in  the  general  staff,  to  supervise  movements  of  supplies  and  to  control 
army  transports  in  the  transatlantic  service  and  conunercial  shipping 
and  to  supplement  that  service.  On  December  28  this  was  made  part 
of  a  new  storage  and  traffic  section.  In  January  a  dividon  of  purchases 
was  formed. 

On  February  9,  1918,  a  general  reorganization  of  the  general  staff  was 
announced,  with  the  following  dividons:  executive,  war  plans,  purchase 
and  supply,  storage  and  traffic,  and  army  operations.  On  April  16, 
the  dividons  of  purchase  and  supply  and  of  storage  and  traffic  were 
consolidated  into  a  dividon  of  purchase,  storage  and  traffic;  and  a 
coordination  section  was  established.  In  May,  the  inland  traffic  branch 
of  the  transportation  dividon  in  the  office  of  the  quartermaster  general 
was  transferred  to  the  purchase,  storage  and  traffic  dividon  of  the  gen- 
eral staff. 
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Another  general  reorganization  was  authorized  in  August.  Under 
this,  the  executive  division  was  replaced  by  an  executive  assistant;  the 
military  intelligence  branch  of  the  war  plans  division  became  a  distinct 
division;  and  the  organization  of  the  several  divisions  was  further  de- 
veloped. In  the  war  plans  division  there  were  formed  branches  on 
war  plans,  regulations,  training  and  instruction,  and  historical  work. 
The  operations  division  has  branches  on  operations,  personnel,  equip- 
ment and  motor  transportation.  The  purchase,  storage  and  traffic 
division  has  been  organized  with  branches  on  purchase  and  storage, 
inland  traffic,  embarkation  and  finance. 

A  war  cduncil  was  organized  in  December,  1917,  to  oversee  and  codrdi- 
nate  matters  of  supply,  field  armies  and  the  war  department.  This 
included  the  secretary  of  war,  the  assistant  secretary,  the  chief  of  staff, 
and  the  official  heads  of  a  number  of  administrative  bureaus — most  of 
the  latter  being  relieved  of  active  bureau  duties.  A  few  additions 
were  later  made  to  this  council;  but  during  the  summer  it  was  disbanded. 

Under  the  act  of  Congress  providing  for  two  additional  assistant  sec- 
retaries of  war,  appointments  were  made  in  May,  1918,  and  the  functions 
of  these  officers  were  defined.  The  assistant  secretary  had  general 
charge  of  war  department  administration;  the  second  assistant  secre- 
tary had  supervision  over  purchase  and  supply  for  all  biu^aus;  and  the 
third  assistant  secretary  was  assigned  to  matters  affecting  the  non- 
military  life  of  the  army.  With  a  change  in  personnel  of  the  second 
assistant  secretary,  the  new  official  was  given  supervision  over  all  avia- 
tion matters;  and  the  assistant  secretary  was  given  supervision  over 
all  munitions  supplies. 

F. 
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CHABLES  G.   FENWICK 
Bryn  Mawr  CoUege 

The  Russian  Peace  Treaties.  The  advent  of  the  Bolsheviki  to  power 
on  November  5, 1917,  marked  the  third  phase  of  the  Russian  revohitdon. 
The  provisional  government  of  the  liberal  leaders  of  the  Duma,  led  by 
Prince  Lvoff  and  Professor  Miliukofif,  had  remaiaed  true  to  the  causeof 
the  Allies,  but  at  the  same  time  appeared  to  be  imaware  of  the  immedi- 
ate necessity  of  revising  the  foreign  poUcy  of  the  government  in  the 
interest  of  holding  the  support  of  the  Socialist  groups  and  of  satisfying 
the  claims  of  Poland,  Ukrainia,  and  other  nationalities  of  the  empire 
to  some  measure  of  autonomy.  The  imperialistic  vision  of  a  Russian 
Constantinople  was  in  the  eyes  of  the  Socialists  an  argument  against 
rather  than  ia  favor  of  continuing  the  war;  and  on  the  other  hand  the 
Poles,  the  Ukrainians  and  the  Finns  could  not  regard  the  revolution 
as  the  fulfillment  of  their  hopes  unless  they  received  an  assurance  of 
territorial  autonomy.  On  the  advent  of  the  Social  Revolutionist  parly 
to  power  under  Kerensky  in  July,  1917,  an  effort  was  made  to  obtain  a 
revision  of  the  ''secret  treaties''  in  the  interest  of  putting  the  war  on  a 
more  clearly  defensive  basis,  and  was  also  marked  by  a  recognition  of  the 
need  of  satisfying  the  aspirations  of  the  nationalities;  but  by  the  time 
of  the  proclamation  of  the  "Republic"  on  September  16  it  was  too  late 
to  head  off  the  separatist  movement. 

In  November  the  new  Bolshevik  government  announced  the  radical 
policy  of  recogniziDg  ''the  right  of  the  peoples  of  Russia  to  free  self- 
detennination."  This  was  equivalent  to  a  surrender  of  the  ideal  of 
Russian  unity,  even  in  the  modified  form  of  a  federal  repubUc,  in  favor 
of  the  satisfaction  of  the  most  extreme  demands  of  the  national  groups. 
At  the  same  time  the  Bolshevik  government  prepared  to  go  to  a  similar 
extreme  in  respect  to  the  conclusion  of  peace.  They  had  pledged  them- 
selves upon  their  accession  to  power  to  obtain  a  general  armistice,  or  a 
separate  one  of  their  own  if  the  other  Allied  nations  should  be  unwilling 
to  cooperate.  A  temporary  armistice  was  signed  at  Brest-Litovsk  on 
December  5,  and  a  definite  armistice  on  December  15,  the  latter  pro- 
viding for  immediate  peace  negotiations. 
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Two  questions  of  international  law  were  presented  by  the  action  of 
the  Bolsheviki.  Was  the  new  Russian  government  to  be  recognized 
by  the  Allies  as  a  cfe  J^^'^^  government,  as  the  provisional  government  of 
March  had  been?  Secondly,  was  the  Russian  government  legally  bound 
by  the  Pact  of  London  of  September  5, 1914,  by  which  the  Allies  bound 
themselves  not  to  enter  upon  separate  negotiations  leading  to  peace? 
Both  questions  were  answered  by  an  appeal  to  expediency.  On  the 
point  of  recognizing  the  new  government  the  Allies  disregarded  the  ex- 
tent of  de  facto  control  possessed  by  it,  and  withheld  recognition  pend- 
ing further  evidence  of  its  policies.  And  the  Bolsheviki  on  their  part 
disregarded  the  rule  of  succession  in  international  law,  and  frankly  as- 
serted that  they  were  not  bound  by  treaties  made  by  the  Czar  under 
the  old  regime  without  the  consent  of  the  Russian  people.  As  a  matter 
of  strict  law  they  were  doubtless  the  successors  of  the  obligations  as 
well  as  of  the  rights  of  the  Russian  government  before  the  revolution; 
but  in  their  opinion  this  was  simply  because  international  law  had 
never  provided  for  the  sudden  change  of  an  absolute  government  with 
imperialistic  ideals  into  a  democratic  government  to  which  the  Pan- 
Slavic  ideal  and  the  possession  of  Constantinople  made  no  appeal;  and 
it  can  only  be  by  an  unreal  theory  of  state  personality  that  the  Russia 
of  November,  1917,  can  be  regarded  as  the  same  Russia  that  signed  the 
compact  of  1914.  At  any  rate  the  Bolsheviki  claimed  the  application 
of  the  rule  of  rebus  sic  stantibus. 

Peace  negotiations  began  on  December  22.  The  Bolshevik  dele- 
gates laid  down  for  the  guidance  of  the  Conference  the  principle  of  the 
self-determination  of  nationaUties,  to  be  determined  by  a  referendum 
of  the  peoples  concerned;  in  the  case  of  mixed  nationalities  special  pro- 
vision was  to  be  made  for  the  protection  of  the  rights  of  minorities  in 
respect  to  national  culture  and,  if  practicable,  local  self-government. 
The  principle  of  no  annexations  and  no  indenmities  was  also  to  govern 
the  terms  of  peace.  On  December  25  Count  Czemin  announced  what 
appeared  to  be  at  first  sight  a  full  recognition  of  the  principle  of  a  peace 
"without  forcible  acquisitions  of  territory  and  without  war  indemni- 
tiee,''  with  the  proviso,  however,  that  Russia's  allies  should  likewise 
agree  to  the  same  conditions.  At  the  same  time  he  gave  his  assent 
to  the  principle  of  the  self-determination  of  national  groups.  Efforts 
were  made  by  the  Bolsheviki  to  have  the  Allies  join  in  the  peace  nego- 
tiatibns  on  the  strength  of  Count  Czemin's  declaration,  with  the  un- 
derstanding that  on  their  part  they  would  agree  to  self-determination 
for  Ireland,  f^gypt,  India,  Mesopotamia,  Madagascar  and  Indo-China, 
otherwise  Russia  would  continue  the  negotiations  alone. 
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Eailing  to  obtain  a  favorable  response  from  the  Allies,  the 
delegates  found  themselyes  in  the  presence  of  new  terms  from  Germany 
whidi  provided  for  the  demobilization  of  the  Russian  annies  and  the 
evacuation  by  Germany  of  occupied  Russian  territory,  except  in  so 
far  as  the  occupied  territory  had  already  declared  in  favor  of  independ- 
ence and  separation  from  Russia,  in  which  case  the  time  of  the  evacuar 
tion  should  be  fixed  by  a  special  commission  following  the  taking  of 
plebiscites  in  such  territories.  The  result  of  this  latter  provision  was  to 
leave  Poland,  Lithuania,  Courland,  and  portions  of  Livonia  and  Esthonia 
for  the  time  being  in  the  hands  of  Germany,  with  the  obvious  possi- 
bility that  the  plebiscite  might  be  so  managed  as  to  put  the  territories 
in  a  condition  of  dependency  upon  Germany.  To  explain  the  contra- 
diction between  these  terms  and  those  announced  by  Count  Csemin 
on  December  25  the  German  delegates  announced  that  the  latter  terms 
were  canceled  by  the  fact  that  the  allies  of  Russia  had  not  accepted 
what  was  made  as  a  general  offer  to  all  the  belligerents.  The  decep- 
tion was  denounced  by  the  Soviet  press  and  by  Foreign  Minister  Trot- 
sky; but  the  German  government,  seeing  itself  master  of  the  situation 
in  view  of  the  demoralized  state  of  the  Russian  army,  refused  to  3rield. 
On  Februaiy  10  Trotsky,  although  refusing  to  sign  a  formal  treaty,  an- 
nounced that  the  state  of  war  between  Russia  and  her  former  enemies 
was  at  an  end.  Military  pressure  by  the  Grerman  armies  forced  the 
capitulation  of  the  Bolshevik  delegates,  and  on  March  3,  1918,  the 
formal  peace  treaty  was  signed  and  then  ratified  vrithin  the  prescribed 
fortnight  by  the  Pan-Soviet  congress  at  Moscow,  the  Bolsheviki  an- 
noimcing  meanwhile  that  the  signature  and  ratification  had  been  put 
through  under  duress  and  would  not  be  regarded  as  binding  when  the 
time  of  necessity  was  over. 

The  terms  of  the  treaty  were  even  more  exacting  than  those  of  De- 
cember 28.  Russia  imdertook  to  evacuate  immediately  the  parts  of 
Ukraioia,  Esthonia,  Livonia,  and  Finland  then  occupied  by  her  troops, 
as  weU  as  the  Anatolian  provinces  of  Turkey  and  the  districts  of  Erivan, 
Kars  and  Batum.  Esthonia  and  Livonia  were  to  be  occupied  by  a 
German  police  force  until  national  institutions  should  be  estabUshed 
and  order  restored  in  the  two  states.  Courland,  Lithuania  and  Poland 
were  to  be  no  longer  under  Russian  sovereignty,  and  Russia  undertook 
to  refrain  from  all  interference  in  the  internal  affairs  of  those  territories 
and  to  let  the. Central  Powers  determine  their  future  fate  in  agreei&ent 
with  their  populations.  Ukrainia,  having  declared  its  independence 
and  concluded  a  separate  treaty  of  peace  with  Germany,  was  to  be  recog- 
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nized  by  Russia.  Further  provisions  related  to  the  cessation  of  Bol- 
shevik agitation  in  the  ceded  territories,  the  demolition  of  fortifications 
on  the  Aland  Islands,  a  guarantee  to  respect  the  political  and  economic 
independence  and  territorial  int^rity  of  Persia  and  Afghanistan  (thus 
undoing  the  Russo-British  treaty  of  1907),  the  exchange  of  prisoners,  and 
the  establishment  of  new  conunercial  relations. 

In  respect  to  the  right  of  self-determination  to  be  enjoyed  by  Cour- 
land,  Lithuania  and  Poland,  it  was  openly  stated  at  Brest-Litovsk 
by  the  German  foreign  minister  that  the  voice  of  representative  institu- 
tions rather  than  a  plebiscite  should  express  the  will  of  the  people. 
The  opportunity  such  a  policy  gave  for  the  control  of  the  referendum 
by  the  party  in  military  occupation  of  the  territoiy  caused  the  clauses 
in  question  to  be  criticized  by  the  Socialist  press  of  Grermany  itself  as 
a  clear  case  of  annexation.  The  conunercial  provisions  of  the  treaty, 
contained  in  appendices  to  Article  11,  were  designed  to  effect  a  continu- 
ation of  the  treaties  of  1894  and  1904,  which  put  an  end  to  the  tariff  war 
between  the  two  countries  and  granted  special  concessions  for  the  im- 
portation into  Russia  of  German  iron,  steel,  coal  and  woolen  goods. 
It  has  been  said  by  economists  that  the  new  Russian  tariff  bill  proposed 
in  1914  as  a  substitute  for  the  treaty  with  Germany  about  to  terminate 
was  regarded  with  such  alarm  by  German  merchants,  who  had  come 
to  look  upon  Russia  as  a  sort  of  hinterland,  that  they  were  ready  to 
acquiesce  in  a  war  as  a  means  of  restoring  their  favored  position.  The 
control  of  Riga  and  the  Duna  river,  given  to  Germany  by  the  treaty  of 
Brest-Litovsk,  enables  her  to  control  a  part  of  the  overseas  trade  of 
Russia  and  better  to  protect  her  own  trade  over  the  land  frontier. 

The  attitude  of  the  allies  of  Russia  towards  the  treaty  of  Brest-Litovsk 
was  expressed  in  a  protest  issued  on  March  18,  1918,  from  the  British 
foreign  office,  in  which  the  governments  of  Great  Britain,  France  and 
Italy,  without  recognizing  the  de  jure  power  of  the  Bolshevik  govern- 
ment to  conclude  a  treaty,  repudiated  the  agreement  as  having  been 
signed  under  duress.  On  March  11  President  Wilson  sent  a  message 
to  the  congress  of  the  Soviets,  then  in  session  at  Moscow,  in  which  he 
expressed  ''the  sincere  sympathy  which  the  people  of  the  United  States 
feel  for  the  Russian  people  at  this  moment  when  the  German  power  has 
been  thrust  in  to  interrupt  and  turn  back  the  whole  struggle  for  freedom 
and  substitute  the  wishes  of  Germany  for  the  purposes  of  the  people  of 
Russia."  None  of  the  allied  powers  took  the  attitude  of  denouncing 
the  Bolshevik  government  for  having  violated  the  pact  of  September  5, 
1914;  and  they  chose  at  the  time  to  regard  it  rather  as  the  victim  of 
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Gwman  domination  than  as  the  victim  of  its  own  radical  prindpIeSy  the 
effect  of  which  mi^^t  have  been  observed  in  the  belief  id  Lenine  that 
however  unjust  the  treaty  mifi^t  be  it  must  in  due  time  be  overthrown 
by  the  social  revolution  in  Germany  and  AustriarHungaiy  for  which 
the  revolution  in  Russia  was  but  a  preparation.  Tlie  nspfy  of  the  Soviet 
congress  expressed  its  gratitude  to  the  American  people,  but  above  all 
to  tiie  laboring  and  exploited  classes  of  the  United  States  for  the  qrmpa- 
thy  expressed  by  the  President,  and  further  took  the  opportunity  of 
pointing  out  the  imperialistic  character  of  the  war  and  of  holding  out 
the  hope  that  the  laboring  masses  of  all  countries  would  before  long 
throw  off  the  yoke  of  capitalism  and  establish  a  socialistic  stateof 
society. 

The  American  government,  however,  still  refused  to  emphasjse  the 
connection  between  Russia's  separate  treaty  and  the  revoluticmary  prin- 
ciples of  the  Soviet  government.  The  Soviet  government  still  ranained 
formally  unrecognised,  and  in  some  respects  the  Allies  continued  tore- 
gard  Russia  as  at  war  with  Germany.  On  July  25  the  American  ambas- 
sador, in  declining  to  come  to  Moscow  at  the  request  of  the  Bolshevik 
foreign  minister,  stated  that  while  the  American  government  refrained 
from  interfering  in  the  internal  affairs  of  Russia,  it  still  considered  the 
Russian  people  as  its  allies  and  had  more  than  once  appealed  to  them 
to  unite  with  it  in  resisting  the  common  enemy. 

In  the  meantime  the  intervention  of  the  allied  forces  at  Murmansk 
and  at  Archangel  on  July  15  and  August  4  was  resisted  by  the  Bolshevik 
government,  Lenine  annoimcing  privately  that  the  act  amounted  to  a 
state  of  war.  Disr^arding  entirely  the  Soviet  government  at  Moscow 
the  Allied  armies  negotiated  directly  with  the  anti-Bolshevik  elements 
who  had  formed  a  provisional  government  of  the  country  of  the  north, 
with  headquarters  at  Archangel,  the  members  of  the  new  government 
being  former  delegates  to  the  Russian  Constituent  Assembly  from  the 
provinces  of  Novgorod,  Archangel,  Vologda,  Viatka,  Kakan,  and  Sa- 
mara. On  August  22  an  official  announcement  was  made  by  represen- 
tatives of  Great  Britaia,  France,  and  the  United  States  at  Archangel 
to  the  effect  that  it  was  not  true  that  the  Allied  forces  were,  as  Lenine 
and  Trotsky  had  said,  the  enemies  of  Russia,  but  that  they  had  landed 
at  Archangel  at  the  invitation  of  the  ''legitimate"  government  and  with 
the  complete  consent  of  the  people,  the  ''legitimate"  government  draw- 
ing its  legal  character  from  the  Constituent  Assembly  as  the  source  of 
rightful  government  in  Russia.  A  similar  attitude  was  adopted  by  the 
Allied  forces  at  Vladivostok  towards  the  anti-Bolshevik  elements  in 
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Siberia,  who  had  f onned  in  January  a  temporary  government  of  auton- 
omous Siberia  and  whose  program  was  the  retetablishment  of  law  and 
order  and  the  calling  of  a  Siberian  Constituent  Assembly. 

On  September  21  President  Wilson  issued  an  appeal  to  the  neutral 
governments  of  the  world,  reciting  the  campaign  of  mass  terrorism  and 
the  wholesale  executions  to  which  the  people  of  Moscow,  Petrograd, 
and  other  cities  were  subject,  and  inquiring  whether  those  governments 
would  not  be  disposed  to  ''take  some  immediate  action,  which  is  en- 
tirely devoid  from  the  atmosphere  of  belligerency  and  the  conduct  of 
war,  to  impress  upon  the  perpetrators  of  these  crimes  the  aversion  with 
which  civilisation  regards  their  present  wanton  acts."  At  the  same 
time  documentary  evidence  was  published  by  the  committee  on  public 
information  showing  the  Bolshevik  government  to  be  the  paid  agents 
of  Germany  both  in  respect  to  the  November  revolution  and  the  con- 
clusion of  the  Brest-Litovsk  treaty  and  in  respect  to  the  proposed  ex- 
ploitation of  Russian  industries  by  Germany  after  the  war. 

The  Ukrainian  and  Finnish  Peace  Treaties.  While  ihe  negotiations 
at  Brest-Litovsk  were  in  progress  between  the  Bolsheviki  and  the  Cen- 
tral Powers,  a  separate  peace  treaty  was  signed  with  Ukrainia  on  Feb- 
ruary 9,  1918.  Shortly  after  the  outbreak  of  the  revolution  Ukrainia 
began  to  assert  claims  to  autonomy,  but  showed  little  sign  of  desiring 
complete  independence  until  the  Bolsheviki  demanded  the  abdication  of 
the  Rada  at  Kieff  as  not  being  representative  of  the  proletariat.  Uk« 
rainia,  being  an  agricultural  rather  than  an  industrial  state,  resisted 
the  demand  for  the  establishment  of  a  Soviet  government  and  on  No- 
vember  20  proclaimed  itself  an  independent  state,  under  the  name  of 
the  Ukrainian  People's  Republic.  On  December  27  the  new  republic 
sent  a  special  mission  to  Brest-Litovsk  to  conduct  separate  peace  ne- 
gotiations with  the  dd^ates  of  the  C^itral  Powers.  For  two  weeks  in 
January  the  Ukrainian  delegates  attended  the  general  peace  confer- 
ence until  the  Petrograd  Soviet  declared  war  upon  Ukrainia  on  January 
26.  This  placed  the  German  delegates  in  the  position  of  having  to 
give  formal  recognition  to  the  independence  of  Ukrainia,  which  it  did 
on  February  9  in  spite  of  the  capture  of  KiefF  by  the  Bolsheviki  the 
day  before. 

The  provisions  of  the  treaty,  while  generous  in  respect  to  the  territory 
assigned  to  the  new  state,  in  particular  handing  over  to  it  Kholm,  which 
had  been  regarded  as  Polish  for  more  than  six  centuries,  are  exacting 
in  their  demands  upon  the  resources  of  the  country.    Article  VII  pro- 
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Tides  for  the  reciprocal  exchange  of  the  more  important  surplus  sup- 
plies of  agricultural  and  industrial  products,  in  a  quantity  and  at  a 
price  to  be  fixed  by  a  joint  commission.  In  carrying  out  this  article, 
which  was  relied  upon  to  furnish  the  German  people  with  a  reserve 
food  supply,  the  German  military  authorities  foimd  it  necessary  to 
overthrow  the  Rada  and  to  occupy  and  administer  a  large  part  of  the 
Ukrainian  territory.  Further,  Article  VTI  provides  that  certain  parts 
of  the  Russo-German  treaties  of  1894  and  1904  be  continued  in  force, 
and  in  particular  provides  by  implication  that  Germany  might  claim 
the  enjoyment  of  any  preferential  treatment  which  Ukrainia  mi^t 
grant  to  any  coimtry  except  one  bordering  upon  her,  thus  offsetting  the 
economic  boycott  foreshadowed  in  the  Conference  of  the  Allies  at 
Paris  in  1916. 

Four  days  after  the  treaty  of  peace  between  Russia  and  the  Central 
Powers  was  signed,  Finland  concluded  a  separate  treaty  with  Germany. 
As  in  the  case  of  Ukrainia  the  treaty  with  Finland  carries  with  it  a  recog- 
nition by  Germany  of  the  independence  of  the  country,  and  again  as 
in  the  case  of  Ukrainia  the  recognition  of  the  independence  of  Finland 
by  Russia  is  complicated  by  the  character  of  the  de  facto  government. 
The  Finnish  Diet  which  proclaimed  the  independence  of  the  country 
in  December,  1917,  was  bourgeois  in  character  and  was  supported  by 
the  "White  Guards,"  a  military  organization  which  had  been  formed 
after  the  revolution  in  Russia  to  assist  the  national  militia  in  maintain- 
ing order.  In  January,  1918,  the  Finnish  Socialists  overthrew  the  "  bour- 
geois" government  and  established  a  Socialist  Workmen's  Republic, 
after  the  model  of  the  Soviet  Republic  of  Russia.  But  though  S3rmpa- 
thetic  with  the  Soviet  government  of  Russia  the  Finnish  Socialists  were 
advocates  of  secession,  and  they  succeeded  in  concluding  a  treaty  with 
Russia  early  in  March,  1918,  by  which  the  All-Russian  Soviet  recog- 
nized the  independence  of  the  Finnish  Republic  and  entered  into  close 
relations  of  friendship  with  it,  stipulating  in  particular  that  there  should 
be  free  intercommunication  between  the  two  countries  by  land  and 
sea,  and  that  the  citizens  of  each  country  when  in  the  other  country 
should  enjoy  the  rights  accorded  to  its  own  citizens. 

While  this  treaty  was  being  concluded  between  the  "Red"  elements 
of  the  two  countries,  the  deposed  "bourgeois"  government  of  Finland 
concluded  a  treaty  of  peace  with  Germany  on  March  7.  This  brought 
the  German  army  to  the  support  of  the  White  Guards  in  their  struggle 
with  the  Red  Guards,  and  by  the  middle  of  April  Helsingfors,  the  capi- 
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tal,  was  in  the  possession  of  German  and  Finnish  troops.  Thereafter 
Germany  used  its  army  of  occupation  to  enable  it  to  obtain  an  increas- 
ing control  over  the  economic  resources  of  the  coimtry  and  to  bring 
pressure  upon  Finland  to  estabhsh  a  monarchical  form  of  government. 
The  treaty  of  peace,  besides  providing  for  the  conclusion  of  certain 
treaties  to  replace  those  formerly  in  force  between  Germany  and  Rus- 
sia, and  for  the  reestablishment  of  private  (Grerman)  rights  injuriously 
affected  by  the  war,  stipulates  that  the  fortifications  on  the  Aland  Is- 
lands shall  be  demolished  and  that  the  islands  shall  be  regulated  in 
respect  to  their  military  and  shipping  conditions  by  a  special  agreement 
between  Germany,  Finland,  Russia  and  Sweden.  In  this  latter  respect 
the  treaty  endeavors  to  allay  the  fear  of  Sweden  lest  the  strategic  posi- 
tion of  the  islands  be  a  constant  menace  to  her  safety,  a  similar  servitude 
having  been  imposed  upon  Russia  by  the  treaty  of  Paris  of  1856. 

The  Roumanian  Peace  Treaty.  The  treaty  between  the  Central 
Powers  and  Roumania  marks  another  step  in  the  policy  of  German  dom- 
ination over  her  conquered  enemies  on  the  eastern  front.  On  March  5 
a  preliminary  treaty  was  signed  at  Brest-Litovsk  which  was  followed  by 
the  Peace  of  Bucharest  of  May  6,  1918.  Apart  from  the  demobiliza- 
tion of  the  Roumanian  army  and  the  evacuation  of  Austro-Hungarian 
territory  occupied  by  it,  the  provisions  of  the  final  treaty  deal  chiefly 
with  cessions  of  territory,  economic  relations,  and  the  regulation  of  the 
navigation  of  the  Danube.  On  the  fii^t  point  Roumania  cedes  to  Bul- 
garia that  part  of  the  Dobrudja  which  fell  to  her  as  a  result  of  the  Treaty 
of  Bucharest  of  1913.  The  rest  of  the  Dobrudja  north  of  the  Bulgar- 
ian frontier  and  east  of  the  Danube  Roumania  cedes  to  the  "allied 
powers"  (Central  Powers)  as  a  body,  with  the  proviso,  however,  that 
the  latter  ''wiU  undertake  to  see  that  Roumania  shall  receive  an  as- 
sured trade  route  to  the  Black  Sea  by  way  of  Tchemavoda  and  Con- 
stanza.''  The  condominium  thus  set  up  over  northern  Dobrudja  will 
give  Germany  control  of  the  pipe  line  running  from  the  oil  fields  to  Con- 
stanza.  The  frontier  of  Roumania  on  the  west  is  to  "undergo  rectifi- 
cation in  favor  of  Austro-Hungary"  as  indicated  on  an  annexed  map, 
which  appears  to  surrender  to  Austria-Hungary  the  ridges  of  the  Car- 
pathians with  their  virgin  forests,  state  property  of  Roumania  and  esti- 
mated as  worth  half  a  biUion  dollars.  In  retiun  for  the  loss  of  the  Do- 
brudja and  for  the  rectification  of  her  western  frontier  Roumania  was 
to  be  compensated  by  the  annexation  of  the  southern  part  of  Bessara- 
bia.   This  cession  was  not,  however,  provided  for  in  the  treaty  of 
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peace,  but  left  to  subsequent  anangements.  Beesarehia  thereupon  took 
action  upon  its  own  initiative,  and  on  April  9  the  national  assembly 
voted  for  the  union  of  the  entire  country  to  Roumania.  On  April  12 
the  Bessarabian  delegates  were  received  at  Jasqr  and  the  King  of  Rou- 
mania formally  proclaimed  the  ''indissoluble  union  of  the  ancient 
province  of  the  Moldavian  crown  to  the  mother  country."  Roumanian 
statesmen,  however,  refuse  to  consider  the  annexation  of  Bessarabia  as 
anything  more  than  the  restoration  of  stolen  territory  for  which  no 
compensation  need  be  given. 

The  economic  provisions  of  the  treaty  amount  to  the  creation  of  a 
virtual  protectorate  over  Roumania  in  respect  to  the  exploitation  of 
her  natural  resources.  The  army  of  occupation  is  to  be  maintained  at 
the  expense  of  Roumania,  and  is  to  have  the  right  to  requisition  grain, 
cattle  and  wool,  as  well  as  timber,  oil  and  oil  products.  In  addition 
a  separate  treaty  is  reported  to  provide  that  for  a  period  of  3rears  the 
Central  Powers  shall  have  the  exclusive  ri^t  of  boring  and  exploiting 
the  state  oU  lands  of  Roumania,  including  the  use  of  installations  al- 
ready in  existence  and  of  the  state  railwa3rs,  together  with  the  rig^t  to 
expropriate  private  owners  of  wells  and  to  build  new  lines  of  railways 
at  convenience.  This  right  of  monopoly  is  to  be  exercised  through  a 
company  whose  capital  is  to  be  more  than  three-fourths  Austro-German 
and  the  remainder  Roumanian,  and  which  will  not  be  subject  to  the 
Roumanian  laws  concerning  foreign  corporations.  The  price  of  petro- 
leum will  be  fixed  by  the  company.  Disputes  arising  out  of  the  acts 
of  the  company  are  to  be  settled  by  arbitration,  with  the  proviso  that 
in  case  the  parties  cannot  agree  upon  an  arbitrator  he  is  to  be  nominated 
by  the  president  of  the  tribunal  at  Leipzig;  in  case  of  an  appeal  the 
case  is  to  be  brought  before  the  tribunal  at  Bucharest  or  before  that  of 
Berlin  at  the  choice  of  the  defendant.  A  German  court  would  thus 
hear  an  appeal  from  the  decision  of  a  German-chosen  arbitrator,  and 
a  regime  of  capitulations  is  set  up  for  questions  affecting  the  vital  inter- 
ests of  Roumania. 

Finally,  the  main  treaty  provides  for  the  conclusion  of  a  new  Danube 
Navigation  Act  under  certain  specified  conditions:  the  Danube  Com- 
mission is  to  be  continued  under  a  new  form,  namely,  it  shall  henceforth 
comprise  only  representatives  of  the  states  situated  on  the  Danube  or 
on  the  European  coasts  of  the  Black  Sea;  free  navigation  is  to  be  granted 
to  ships  of  the  other  contracting  parties  (with  a  suggestion  that  the 
Act  might  permit  levying  tolls  upon  ships  of  non-contracting  states); 
Roumania  is  to  abolish  her  present  ad  valorem  duty  on  imports  and 
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exports  in  favor  of  new  duties  to  be  applied  to  the  facilitation  of  ship- 
ping; and  the  contracting  powers  may  maintain  warships  on  the  Dan- 
ube. A  death  blow  is  thus  dealt  to  one  of  the  most  progressive  inter- 
national institutions;  for  the  Danube  Commission,  created  by  the 
Treaty  of  Paris  of  1856,  was  independent  of  the  territorial  governments, 
and  its  members  with  their  privilege  of  territorial  inviolability  super- 
intended the  free  navigation  of  the  Danube  for  the  merchant  ships  of 
all  nations  alike.  The  discrimination  introduced  by  the  Central  Pow- 
ers forecasts  a  repudiation  of  the  international  character  of  the  great 
highwa3rs  of  commerce  and  a  return  to  the  exclusive  policies  of  the 
18th  century. 

Recognition  of  the  Czechoslovak  Nation.  The  official  recognition  ao> 
corded  to  the  Csechoslovak  nation  by  the  United  States  government  in 
September  was  of  a  unique  character  in  the  histoiy  of  international  re- 
lations. The  traditional  rule  of  international  law  has  been  that  a 
new  nation  will  be  recognised  by  the  existing  members  of  the  family  of 
nations  only  when,  after  successful  revolution  against  the  state  of 
which  it  was  formerly  a  part,  it  has  given  evidence  of  its  ability  to  main- 
tain itself.  In  most  cases  the  new  community  is  recognised  as  a  ds 
fado  belligerent  before  its  final  recognition  SBhdejiare  state  is  accorded. 
In  every  instance  the  claimant  for  international  recognition  must  have 
obtained  possession  of  definite  territory  and  must  have  organised  a 
government  capable  of  giving  expression  to  the  will  of  its  people.  But 
in  the  case  of  the  recognition  of  the  Csechoslovak  nation  these  condi- 
tions have  not  been  fulfilled.  In  the  first  place  recognition  has  been 
accorded,  not  to  a  government  established  in  the  territory  inhabited 
by  the  Czechoslovak  people,  but  to  a  National  Council  with  head- 
quarters in  Washington.  Moreover,  the  new  state  can  hardly  be  said 
to  have  at  present  a  de  fado  existence.  Its  active  supporters  are  to 
be  found  among  the  groups  of  Czechoslovaks  in  Siberia  and  in  the 
states  of  the  Entente  Allies.  Technically  these  groups  are  alien  ene- 
mies, but  because  of  their  known  hostility  to  Austria-Hungary  they 
have  been  shown  from  the  beginning  of  the  war  exceptional  treatment, 
and  in  France  they  have  been  organized  into  distinct  military  imits  with 
a  national  flag.  The  National  Council  is  therefore  an  absentee  gov- 
ernment in  command  of  a  number  of  distinct  armies  fighting  against 
the  nation  of  which  their  territoiy  is  still  a  de  fado  part  and  to  which 
their  brethren  in  Bohemia,  Moravia  and  Slovakia  are  still  rendering  a 
formal  allegiance. 
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How  far  can  it  be  said  that  this  National  Council  represents  the  people 
of  the  territories  which  are  to  be  included  in  the  new  nation?  As  a 
point  of  fact  there  is  but  little  doubt  but  that  the  National  Council 
would  have  the  support  of  a  large  majority  of  the  people  it  assumes  to 
represent  if  they  were  in  a  position  to  endow  it  with  authority  by  a 
formal  referendum.  Moreover  the  people  of  those  territories  have  on 
various  occasions  expressed,  through  their  delegates  to  the  Austrian 
Reichsrat,  notably  in  a  declaration  drawn  up  at  Prague  on  January  6, 
1918,  their  desire  to  form  a  national  state,  and  they  have  failed  to 
estabUsh  a  legal  government  only  because  of  the  diflSculty  of  organis- 
ing a  revolution  when  the  fighting  forces  of  their  country  were  scattered 
throughout  the  divisions  of  the  Austro-Hungarian  army.  Further, 
it  is  to  be  noted  that  the  National  Council  has  only  been  given  provi- 
sional recognition,  that  is,  to  use  the  language  of  the  British  government 
on  August  13,  it  was  recognized  ''as  the  supreme  organ  of  the 
Czechoslovak  national  interests  and  as  the  present  trustee  of  the  future 
Czechoslovak  Government  to  exercise  supreme  authority  over  this  allied 
and  belligerent  army." 

The  territory  of  the  new  state  is,  on  the  authority  of  Dr.  Masaryk, 
president  of  the  National  Council,  to  embrace  Bohemia,  Moravia  and 
Silesia  within  their  historical  boundaries,  together  with  Slovakia  as  far 
south  as  Presburg  and  as  far  east  as  Ungvar,  comprising  in  all  about 
12,000,000  people.  Within  these  boundaries  Bohemia  and  Moravia 
will  embrace  a  large  minority  of  Germans,  estimated  as  high  as  thirty- 
five  per  cent  in  Bohemia  and  thirty  per  cent  in  Moravia,  while  Silesia 
will  embrace  not  only  a  German  minority  of  nearly  fifty  per  cent  but 
a  Polish  minority  as  well.  Dr.  Masaryk  rejects  the  idea  of  a  rectifica- 
tion of  the  historical  boundaries,  but  promises  to  confer  upon  the  Ger- 
man minority  '*the  same  local  self-government  which  obtains  in  other 
parts  of  the  country."  This,  however,  would  not  exempt  the  German 
minority  from  being  conscripted  into  a  future  Czechoslovak  army  to 
fight,  it  might  be,  against  their  racial  brethren  in  Germany  or  Austria. 
As  the  German  elements  are  mostly  to  be  found  in  an  outer  circle  around 
Bohemia  and  in  the  northwestern  part  of  Silesia,  it  has  been  regarded 
by  many  publicists  as  more  consistent  with  the  principle  of  self-deter- 
mination that  the  boundaries  should  be  drawn  to  exclude  that  portion 
of  the  German  population  rather  than  to  attempt  to  reproduce  the 
present  situation  in  Austria  and  Hungary  on  a  smaller  and  reversed 
scale. 
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The  conflict  between  historical  boundaries  and  the  principle  of  self- 
determination  is  due  both  to  the  fact  that  national  boundaries  have 
been  drawn  not  according  to  logical  principles  but  according  to  the  dic- 
tation of  conquering  armies,  thus  including  large  alien  populations,  and 
also  to  the  fact  that  where  originally  embracing  a  homogeneous  people 
the  ancient  boundaries  have  been  so  encroached  upon  by  immigration 
that  they  have  ceased  to  be  logical  any  longer.  Historical  Poland  held 
within  its  boundaries  many  subject  nationaUties,  its  dominion  extending 
at  one  time  from  the  Baltic  to  the  Black  Sea,  so  that  the  very  claim  of 
Poland  to  the  right  of  self-determination  involves  a  repudiation  of  the 
Polish  boundaries  of  the  17th  and  18th  centuries. 

Many  students  of  the  Austro-Hungarian  problem  claim  that  the 
autonomy  of  the  several  nationalities  as  members  of  a  federal  empire 
would  be  a  better  solution  than  the  creation  of  new  independent  states. 
The  earlier  attitude  of  the  United  States  government,  expressed  in  the 
address  of  the  President  to  Congress  on  December  4,  1917,  was  one  of 
noninterference  in  what  were  regarded  as  the  domestic  affairs  of  an- 
other state.  "We  owe  it,  however,  to  ourselves  to  say  that  we  do  not 
wish  in  any  way  to  impair  or  to  rearrange  the  Austro-Hungarian  Em- 
pire. It  is  no  affair  of  ours  what  they  do  with  their  own  life,  either 
industrially  or  pohtically."  Scarcely  a  month  later,  in  an  address  be- 
fore Congress  on  January  8,  1918,  President  Wilson  made  a  new  state- 
ment of  the  war  aims  of  the  United  States  under  fourteen  headings,  the 
tenth  of  which  called  for  the  '^  freest  opportunity  of  autonomous  devel- 
opment'' for  the  peoples  of  Austria-Hungary.  Three  days  earlier  the 
British  Prime  Minister  made  a  similar  statement  of  terms  in  which  he 
asserted  that  unless  self-government  were  granted  to  the  Austro-Hun- 
garian nationalities  which  desired  it,  it  would  be  impossible  to  hope 
for  ''a  removal  of  those  causes  of  unrest  in  that  part  of  Europe  which 
have  so  long  threatened  the  general  peace." 

The  advantages  claimed  for  the  federal  solution,  which  would  cre- 
ate a  series  of  autonomous  states  united  under  a  constitution  defining 
their  rights  and  the  relations  between  them  and  the  central  govern- 
ment, bear  chiefly  upon  the  better  protection  thus  afforded  to  the  hos- 
tile minorities  which  will  necessarily  be  included  in  the  new  states, 
and  upon  the  superior  economic  advantages  enjoyed  by  the  states  as 
members  of  a  federation  having  no  tariff  boundaries  between  its  mem- 
bers and  offering  unimpeded  transportation  over  the  rivers  and  water- 
ways of  the  federated  territory.  The  Czechoslovaks  are,  indeed,  in  a 
peculiarly  diflScult  situation  in  that  they  form  an  inland  state  with  no 
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outlet  to  the  sea  except  through  Gennan,  Austrian,  or,  it  may  be,  Jugo- 
daTio  territory.  On  the  other  hand  it  is  strenuously  urged  that  a  solii- 
tion  which  might  have  been  possible  before  1914  has  now  become  im- 
possible in  consequence  of  the  hatreds  engendered  by  the  administrap 
tive  policies  pursued  by  Austria-Hungary  during  the  war  and  by  the 
conscription  of  the  Csechosloyaks  into  the  imperial  army  against 
their  will.  Moreover,  it  is  felt  that  under  the  scheme  of  a  federation 
the  foreign  policy  of  the  federal  empire  would  be  controlled  by  the  pre- 
dominant Austro-German-Magjrar  group,  acting  in  dose  harmony  with 
Berlin,  whereas  an  independent  Csechodovak  state,  especially  if  sup- 
ported by  an  independent  Jugodav  state,  would  be  a  permanent  barrier 
to  the  plan  of  a  Pan-German  MiUd-Eiaropa.  The  problem  of  the 
Caechodovak  nation  cannot,  it  is  dear,  be  conmdered  in  isolation;  and 
the  justice  which  the  Allied  powers  widi  to  see  done  to  the  claims  of  a 
long-suffering  people  wiU  doubtless  be  attainable  only  within  the 
structure  of  a  larger  League  of  Nations. 

Jugodavic  National  Unity.  While  Great  Britain,  France,  and  the 
United  States  have  officially  recognised  the  new  Csechodovak  nation, 
another  group  of  Slavs  is  pressing  for  similar  recognition  as  an  independ- 
ent iatemational  person.  On  July  4  the  Jugoslav  flag  marking  the 
unity  and  independence  of  the  nation  was  formally  raised  on  the  grounds 
of  the  agricultural  building  in  Washington  before  a  large  gathering  of 
native  citizens  both  of  the  independent  southern  Slav  states  and  of  the 
subject  nationalities  of  Austria  and  Hungary  allied  to  them  in  race 
and  language.  Semi-official  recognition  had  already  been  given  by 
the  United  States  government  in  the  form  of  a  declaration  from  the 
department  of  state  on  May  29  announcing  that  "the  proceedings  of 
the  Congress  of  Oppressed  Races  of  Austria-Hungary,  which  was  hdd 
in  Rome  in  April,  have  been  followed  with  great  interest  by  the  Gov- 
ernment of  the  United  States,  and  that  the  nationalistic  aspirations  of 
the  Czeco-SIovaks  and  the  Jugoslavs  for  freedom  have  the  earnest  S3rm- 
pathy  of  this  Government."  Following  this  statement  from  the  Amer- 
ican government  the  Supreme  War  Council  of  the  aUied  governments 
expressed  on  June  4  ''the  greatest  cfympathy  with  the  national  aspir- 
ations of  the  Czechoslovaks  and  Jugoslavs  for  freedom." 

The  chief  stumbling  block  in  the  path  of  the  movement  for  Jugo- 
slavic  unity  was  removed  at  the  above-mentioned  congress.  Until 
the  meeting  of  this  congress  the  claims  of  Italy  to  Dalmatia,  sanctioned 
by  the  treaty  between  Italy  and  the  Entente  Allies  which  brought 
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Italy  into  the  war,  appeared  to  be  an  efiFective  barrier  against  codpera- 
tion  between  the  Allies  and  the  anti-Austrian  and  anti-Hungarian 
subject  peoples.  At  the  congress  a  declaration  was  adopted,  in  which 
Italy  concurred,  to  the  effect  that  "the  unity  and  independence  of 
the  Jugoslav  nation  is  considered  of  vital  importance  by  Italy,"  and 
that  ''the  deliverance  of  the  Adriatic  Sea  and  its  defense  from  any 
enemy  is  of  capital  interest  to  the  two  peoples,"  and  that  "territorial 
controversies  will  be  amicably  settled  on  the  principle  of  nationality, 
and  in  such  a  manner  as  not  to  injure  the  vital  interests  of  the  two 
nations,  interests  which  will  be  taken  into  account  at  the  peace 
conference." 

Boimdaries  for  the  proposed  Jugoslav  state  have  been  conserva- 
tively drawn  to  include  Serbia,  Montenegro,  Bosnia,  Hertzegovina, 
Dalmatia,  Croatia-Slavonia,  and  Camiola.  The  Declaration  of  Corfu, 
which  may  be  regarded  as  the  cornerstone  of  the  new  state,  was  drawn 
up  on  July  20,  1917,  and  signed  for  Serbia  by  the  minister  of  foreign 
affairs,  M.  Pashitch,  and  for  the  other  nationalities  by  M.  Trumbic, 
president  of  the  Jugoslav  committee.  Its  two  most  important  pro- 
visions relate  to  the  nature  of  the  union  to  be  effected  and  to  the  terri- 
tory to  be  brought  under  its  control.  "1.  The  state  of  the  Serbs, 
Croats  and  Slovenes,  who  are  also  known  by  the  name  of  the  Southern 
Slavs  or  Jugoslavs,  will  be  a  free  and  independent  kingdom,  with  an 
indivisible  territoiy  and  a  single  allegiance  for  the  three  co-national 
groups.  This  state  will  be  a  constitutional,  democratic  and  parlia- 
mentary monarchy,  with  the  Karageorgevitch  dynasty,  which  has 
always  shared  the  ideals  and  feelings  of  the  nation  in  placing  above 
everything  else  the  national  liberty  and  wiU."  "9.  The  territory  of 
the  Serbs,  Croats  and  Slovenes  will  comprise  all  the  territory  where 
our  nation  lives  in  compact  masses  and  without  discontinuity,  and 
where  it  could  not  be  mutilated  without  injuring  the  vital  interests  of 
the  commimity.  Our  nation  does  not  ask  for  anything  that  belongs  to 
others  and  only  claims  what  belongs  to  it.  It  desires  to  free  itself  and  to 
to  establish  its  unity.  That  is  why  it  conscientiously  and  firmly 
rejects  every  partial  solution  of  the  problem  of  its  freedom  from  Austro- 
Hungarian  domination  and  desires  a  union  with  Serbia  and  Monte- 
negro into  one  single  state." 

The  union  of  Bosnia  and  Hertzegovina  with  Serbia  and  Montenegro 
would  create  no  racial  difficulty,  since  the  population  of  the  two  coun- 
tries is  entirely  Serbo-Croatian.  In  Dalmatia  the  Serbo-Croats 
number  600,000  in  a  population  of  676,000.    Italy's  earlier 
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abandoned  in  May,  1918,  extended  over  the  part  of  the  province  north 
of  Spalato  and  would  have  hampered  the  use  of  that  port  by  the  Ser- 
bian hinterland.  In  Croatia-Slavonia  the  Slav  population  dominates 
to  the  extent  of  over  ninety  per  cent.  The  two  divisions  of  the  united 
kingdom  constitute  together  a  single  branch  of  the  Slavonic  race,  and 
while  they  have  been  politically  separated  for  over  a  thousand  years 
their  literary  language  and  most  of  their  customs  have  remained  the 
same,  being  nearly  identical  with  the  language  and  customs  of  Serbia. 
In  Camiola  the  Slovene  population  forms  a  solid  block.  Italy's  claim 
to  the  southeastern  part  had  no  soimd  ethnological  basis  to  rest  upon, 
and  could  only  have  been  justified  on  grounds  of  strategic  defense  and 
economic  control. 

More  debatable  is  the  ^laim  of  some  supporters  of  the  proposed 
state  to  parts  of  Carinthia,  Stjrria,  Kiistenland,  and  the  Hungarian 
districts  of  Baranya,  Batchka,  and  the  Banat.  In  Carinthia  the 
Slovenes  form  only  one-sixth  of  the  population,  and  are  grouped  chiefly 
in  the  southeastern  comer  of  the  province.  In  Stjrria  they  form 
approximately  one-third  of  the  population  inhabiting  the  section  south 
of  the  Drave  river.  In  both  cases  it  might  be  possible  to  draw  a  line 
which  would  include  these  Slovene  communities  in  the  new  state  with- 
out encroaching  upon  the  dominant  Grerman  elements;  but  it  is  not  to 
be  assumed  offhand  that  all  such  minorities  would  desire  the  alteration 
of  traditional  administrative  boundaries  where  they  have  shared  in  the 
privileges  of  the  dominant  group.  In  the  Kiistenland  the  conflict  is 
between  the  Slavic  and  the  Italian  elements.  In  Goritz  the  Italians 
extend  on  the  east  as  far  as  the  Isonzo  and  north  as  far  as  Cormons, 
with  a  majority  of  Slovenes  in  the  district  as  a  whole.  In  Istria  the 
Slovene  population  forms  approximately  sixty  per  cent  as  against 
forty  per  cent  Italian,  the  Italians  being  grouped  on  the  western  coast. 
In  neither  case  was  the  Italian  claim  to  the  whole  of  the  country  justi- 
fiable on  national  grounds;  and  under  the  agreement  of  April,  1918,  it 
would  seem  not  too  difficult  to  draw  a  satisfactory  line  between  the 
claims  of  the  two  nations.  In  Trieste  the  Italian  population  is  esti- 
mated at  sixty-six  per  cent,  but  by  reason  of  its  economic  importance 
to  the  country  lying  north  and  west  of  it  the  proposal  that  it  should 
be  internationalized  has  met  with  some  favor. 

The  right  of  Jugoslavia  to  the  Himgarian  districts  north  of  the 
Danube  and  the  Drave  is  upheld  by  one  Jugoslav  writer  upon  grounds 
other  than  those  of  nationality.  In  his  voliune  on  SoiUh-Eastem 
Europe  Mr.  V.  R.  Savic  goes  so  far  as  to  say  that  "without  the  South- 
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era  Slav  provinces  in  South  Hungary,  Serbia  would  be  unable  to 
build  her  future  prosperity  on  a  sound  basis.  Baranya,  Backa,  and  the 
western  Banat  represent  the  provinces  which  have  suffered  least  from 
the  war,  and  being  the  rich  granary  they  are,  they  can  economically 
and  financially  enable  the  future  Southern  Slav  state  to  weather  the 
fearful  economic  crisis  which  surely  will  rage  in  Europe  as  the  inevi- 
table result  of  the  present  war.  Besides  that,  the  Serbian  provinces  in 
South  Hungary  protect  Serbia  from  an  invasion  from  the  north  and 
cover  Belgrade  from  a  sudden  and  direct  attack. '*  Moreover,  "some 
rectification  of  the  frontier*'  between  Serbia  and  Greece  appears  neces- 
sary because  "the  development  of  the  future  Southern  Slav  State  is 
not  to  be  thought  of  without  a  free  access  to  the  ^Egean.  Salonica 
by  its  mixed  population  of  Greeks,  Turks,  Jews  and  Slavs  belongs  to 
none  of  them  ethnographically,  but  geographically  and  economically 
Salonica  belongs  to  Serbia." 

If  such  considerations  are  to  dictate  the  drawing  of  new  boundary 
Unes  at  the  peace  conference,  we  shall  be  but  repeating  the  mistakes 
of  the  congresses  of  Vienna  and  of  Berlin  and  sowing  the  seeds  of  future 
wars.  Serbia  has  suffered,  indeed,  from  the  exposed  situation  of  its 
capital  and  from  its  lack  of  a  commercial  highway  to  the  sea;  but  there 
are  other  ways  in  which  a  League  of  Nations  may  satisfy  those  needs 
than  by  attempting  to  make  each  state  strong  within  its  own  borders 
at  the  cost  of  creating  new  rivalries  between  neighboring  states.  In 
the  Balkan  peninsula  where  racial  discords  between  subject  nationali- 
ties have  been  fomented  for  centuries  by  the  governments  in  control, 
it  is  scarcely  to  be  hoped  that  permanent  peace  can  be  introduced 
without  removing  the  debatable  areas  from  the  conflict  of  national 
claims  by  some  form  of  international  guarantee  protecting  the  rights 
of  minorities  and  the  common  use  of  important  trade  routes.  National 
exclusiveness  must  be  replaced  by  federal  cooperation. 
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American  Negro  Slavery.  A  Survey  of  the  Supply,  Employment  and 
Control  of  Negro  Labor  as  Determined  by  the  Plantation  Rigime. 
By  Ulrich  Bonnbll  Phillips,  Ph,D.,  Professor  of  American 
History  in  the  University  of  Michigan.  (D.  Appleton  and 
Company.     1918.    Pp.  ix,  529.) 

Mr.  Phillips'  work  is  not  a  history  of  American  slaveiy  but  an  eco- 
nomic study  of  American  slaveholders  and  their  land  and  crops.  As 
such  it  gives  evidence  of  wide  reading  and  knowledge  of  the  facts. 
Two  himdred  of  its  five  himdred  pages  are  mainly  historical,  treating 
of  Africa  and  the  slave  trade  and  West  Indian  and  American  conditions. 
Two  hundred  other  pages  contain^  a  series  of  essays  on  aspects  of  slav- 
ery— the  cotton  crop,  plantation  economy,  etc.  The  other  chapters  are 
devoted  to  freedom  and  crime  among  slaves  and  slave  codes. 

Mr.  Phillips  was  bom  and  Uved  in  earUer  life  on  a  Southern  planta- 
tion (p.  313,  note),  and  bases  some  of  his  information  on  this  experi- 
ence. To  this  he  had  added  a  knowledge  of  the  standard  authorities 
like  Helps,  Hakluyt,  Nieboer,  Kingsley  and  Ellis,  and  the  less  well- 
known  Saco  and  Seelle.  He  has  made  wide  use  of  southern  newspapers 
and  pamphlets  and  some  manuscript  materials,  but  has  done  Uttle  with 
any  Negro  sources  most  of  which  he  regards  as  "of  dubious  value" 
(p.  445,  note). 

The  result  is  a  readable  book  but  one  curiously  incomplete  and  un- 
fortunately biased.  The  Negro  as  a  responsible  human  being  has  no 
place  in  the  book.  To  be  sure  individual  Negroes  are  treated  here  and 
there  but  mainly  as  exceptional  or  as  illustrative  facts  for  purposes 
outside  themselves.  Nowhere  is  there  any  adequate  conception  of 
"darkies,"  "niggers"  and  "negroes"  (words  Uberally  used  throughout 
the  book)  as  making  a  living  mass  of  humanity  with  all  the  usual 
human  reactions. 
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Tins  intrigues  the  reader,  for  a  history  of  slavery  would  ordinarily 
deal  largely  with  slaves  and  their  point  of  view,  while  this  book  deals 
chiefly  with  the  economics  of  slaveholders  and  is  without  exception 
from  their  point  of  view.  Its  thesis  is  that  slavery  was  an  ordinary 
hmnan  labor  problem  not  unlike  that  of  modem  factory  labor.  It  had 
Uttle  to  do  with  humanity,  and  even  its  sufferings  were  not  different 
from  the  ordinary  hardships  of  laboring  people  (pp.  52,  181,  182,  307), 

This  thesis,  however,  encounters  the  diflScuItythat  most  writers, 
even  of  the  ultra-economic  sort,  have  regarded  slavery  as  a  peculiar  ^ 
sort  of  labor  problem  because  of  its  degradation  of  the  laborer  and  the 
reflex  action  of  this  on  the  master  class.  Mr.  Phillips  sees  this  difl&culty 
and  notes  the  horrors  of  the  Roman  laHfundia  and  Cato's  code  (p. 
341);  but  he  surmounts  the  difficulty  by  two  premises,  nqwhere  clearly 
stated,  but  a]{^a3rs  implicit  in  his  narrative.  The  unstated  major 
premise  is  that  Negroes  were  not  ordinary  slaves  nor  indeed  ordinary 
human  beings.  ''The  heartlessness  of  the  Roman  latifundiarii  was  the 
product  partly  of  their  absenteeism  ....  and  partly  of  the 
lack  of  difference  between  masters  and  slaves  in  racial  traits.  In  the 
ante-bellum  South  all  these  conditions  were  reversed.'' 

Mr.  Phillips  recurs  again  and  again  to  this  inborn  character  of  N^^roes: 
they  are  ''submissive/"  "li^t-hearted"  and  "ingratiating"  (p.  342), 
very  "fond  of  display"  (pp.  1,  291),  with  a  "proneness  to  superstition" 
and  "acceptance  of  subordination"  (p.  291);  "chaffing,  and  chattering' 
(p.  292)  with  "hmnble  nonchalance  and  a  freedom  from  carking  care' 
(p.  416).  From  the  fourteenth  to  the  twentieth  century  Mr.  Phillips 
sees  no  essential  change  in  these  predominant  characteristics  of  the 
mass  of  Negroes;  and  while  he  is  finishing  his  book  in  a  Y.  M.  C.  A. 
army  hut  in  the  South  all  he  sees  in  the  Negro  soldier  is  the  "same 
easy-going  amiable  serio-comic  obedience,"  and  all  he  hears  is  the 
throwing  of  dice  (pp.  viii,  ix).  This  Negro  nature  is,  to  Mr.  Phillips, 
fixed  and  unchangeable.  A  generation  of  freedom  has  brought  littJe 
change  (p.  ix).  Even  the  few  exceptional  N^^roes  whom  he  mentions 
are  of  interest  mainly  because  of  their  unexpected  "ambition"  and  not 
for  any  especial  accomplishment  (p.  432).  The  fighting  black  maroons 
were  overcome  by  "fright"  (p.  466),  and  the  Negroes'  part  in  the  public 
movements  like  the  Revolution  was  "barely  appreciable"  (p.  116); 
indeed  his  main  picture  is  of  "inert  Negroes,  the  majority  of  whom  are 
as  yet  perhaps  less  efficient  in  freedom  than  their  forbears  were  as 
slaves"  (p.  396)  I 
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Having  now  rather  by  innuendo  and  assumption  than  by  dogmatic 
statement  established  these  subhuman  slaves  Mr.  Phillips^  by  a  simi- 
lar method,  evokes  the  slaveholding  superman. 

Slavery,  we  are  told,  (p.  401)  was  ''less  a  business  than  a  life;  it 
made  fewer  fortunes  than  it  made  men."  Life  among  Negro  slaves 
"promoted,  and  wellnigh  necessitated  the  blending  of  foresi^t  and 
firmness  with  kindliness  and  patience"  (p.  287).  In  fact  the  slave  sys- 
tem  was  ''analogous  in  kind  and  in  consequence  to  the  domestication  of 
the  beasts  of  the  field"  (p.  344).  With  such  masters,  Mr.  Phillips 
finds  the  treatment  of  slaves  on  the  whole  excellent.  He  notes  the 
"interest  of  the  master  in  the  futiu^  of  his  workers"  (p.  357).  Tlie 
surviving  vestiges  of  slave  quarters  prove  how  comfortably  they  were 
housed  (p.  298).  Planters  had  to  "guard  their  slaves'  health  and  life 
as  among  the  most  vital  of  their  own  interests"  (p.  301),  and  the  tradi- 
tion of  the  mistreatment  of  slaves  in  the  southern  South  were  sin^dy 
spread  by  border  state  masters  "in  the  amiable  purpose  of  keeping  their 
own  slaves  content"  (p.  306). 

"There  was  clearly  no  general  prevalence  of  severity  and  strain  in  the 
regime"  (p.  307).  "The  genenJity  of  the  N^roes  insisted  upon  pos- 
sessing and  being  possessed  in  a  cordial  but  respectful  intimacy"  (p. 
307).  White  and  black  children  were  playmates;  returning  masters 
had  their  hands  and  feet  kissed;  and  the  result  of  the  whole  system  was 
no  fatigue  or  overwork,  as  the  "sturdy  sleekness  as  well  as  the  jovial- 
ity" of  most  of  the  slaves  proved  (p.  384).  Slaves  were  rarely  sold  by 
a  master  (p.  397),  and  if  hired  out  their  masters  were  most  solicitous 
for  their  "moral  and  physical  welfare"  (p.  410).  Among  town  slaves 
there  was  "much  comfort  and  even  luxury"  (p.  424). 

The  author  quotes  some  cases  where  this  idyUic  picture  seems  a  bit 
beside  the  truth,  but  he  immediately  marshals  overwhelming  witnesses 
to  the  contrary.  As  for  instance,  on  page  251,  he  gives  two  inches  to 
Fannie  Kemble's  picture  of  a  wretched  plantation,  and  follows  it  with 
three  pages  of  contradicting  testimony.  The  various  severe  indictments 
of  certain  aspects  of  slavery  Mr.  Phillips  touches  lightly  but  surely. 
The  breaking  up  of  families  by  sale  is  dismissed  by  the  statement  that 
slave  owners  "deplored"  it  (p.  202).  Breeding  for  the  domestic  slave 
trade  is  dismissed  as  "extremely  doubtful"  (p.  362).  Concubinage  and 
illicit  intercourse  between  master  and  servant  receive  but  passing 
mention.  Fugitive  slaves  are  camouflaged  as  "truants."  As  for  over- 
work, "anyone  who  has  had  experience  with  Negro  labor  may  reason- 
ably be  sceptical  when  told  that  healthy,  well-fed  Negroes,  whether 
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slave  or  free^  can  by  any  routine  insistence  of  the  emplojrer  be  driven 
beyond  the  point  at  which  fatigue  begins  to  be  injurious"  (p.  384). 

After  having  painted  this  pictiue  of  the  slave  r^me,  Mr.  Phillips 
is  too  logical  a  thinker  not  to  see  that  he  has  overshot  his  mark  for 
the  ugly  fact  remains  that  tiiis  institution  of  bom  slaves,  kindly  mas- 
ters, and  favorable  conditions  in  crops  was  a  tragic  economic  failure. 
Why  was  this?  It  was  not,  Mr.  Phillips  assures  us,  because  of  any 
especial  moral  delinquency  of  the  South  and  he  uses  the  Tuqtwque 
argument  against  New  England  abolitionists  and  English  philanthro- 
pists with  inspiring  if  not  convincing  keenness,  even  to  the  extent  of 
making  Oglethrope  ''the  manager"  of  the  Royal  African  Company. 
He  iBnds  Caimes'  stinging  indictment  of  the  slave  barons  full  of  "gro- 
tesqueries"  (p.  356).  He  attacks  Loria's  socialistic  explanation  of  the 
overvaluation  of  slaves  as  a  "fallacy;"  and  finally  he,  himself,  explains 
the  economic  failure  of  slavery  as  chiefly  due  to  the  fact  tiiat  ''the  rou- 
tine eflSciency  of  slave  labor  itself  caused  the  South  to  spoil  the  market 
for  its  distinctive  crops  by  producing  greater  quantities  than  the  world 
would  buy  at  remunerative  prices.  To  this- the  solicitude  of  the  mas- 
ters for  the  health  of  their  slaves  contributed"  (p.  398) ! 

Mr.  Phillips  elaborates  this  thesis  and  also  offers  other  and  appar- 
ently contradicting  explanations;  on  the  whole  this  is  by  far  the  weakest 
part  of  the  book  and  leaves  the  reader  much  befogged. 

The  last  chapters  come  as  more  or  less  illogical  addenda  to  the  main 
thesis.  Under  "Town  Slaves,"  the  servant  problem  of  the  whites  is 
mainly  treated.  Under  "Free  Negroes,"  we  are  told  of  some  slaves 
who  won  deserved  freedom  and  of  others  who  tasting  freedom  returned 
to  the  beloved  plantation.  Slave  crime  includes  the  stories  of  such 
"criminals"  as  Denmark,  Vesey  and  Toussaint  L'Overture;  and  the 
treatment  of  slave  codes  shows,  according  to  Mr.  Phillips,  that  "the 
government  of  slaves  was,  for  the  ninety  and  nine,  by  men,  and  only 
for  the  hundredth  by  laws.  There  were  injustice,  oppression,  bru- 
tality and  heartburning  in  the  r^me — ^but  where  in  the  struggling 
world  are  these  absent?  There  were  also  gentleness,  kind^earted 
friendship  and  mutual  loyalty  to  a  degree  hard  for  him  to  believe  who 
regards  the  system  with  a  theorist's  eye  and  a  partisan  squint"  (p.  514). 

On  the  whole  this  book,  despite  its  undoubted  evidence  of  labor  and 
research,  its  wealth  of  illustrative  material  and  its  moderate  tone,  is 
deeply  disappointing.  It  is  a  defense  of  American  slavery — a  defense 
of  an  institution  which  was  at  best  a  mistake  and  at  worst  a  crime — 
made  in  a  day  when  we  need  sharp  and  implacable  judgment  against 
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collective  wrongdoing  by  cultured  and  courteous  men.  The  case 
against  American  slavery  is  too  strong  to  be  moved  by  this  kind  of 
special  pleading.  The  mere  fact  that  it  left  to  the  world  today  a  heri- 
tage of  ignorance,  crime,  lynching,  lawlessness  and  economic  injusticei 
to  be  struggled  with  by  this  and  succeeding  generations,  is  a  condemna- 
tion unanswered  by  Mr.  Phillips  and  unanswerable. 

W.  E.  BUBGHAB0T  Du  BoiB. 

New  York  City. 

American  Cwil  Church  Law.  By  Cabl  ZoLLBiANN.  (Columbia 
University  Studies  in  History,  Economics  and  Public  Law, 
Lxxvii.  New  York:  Longmans,  Green  and  Company. 
1917.    Pp.473.) 

The  fact  that  in  the  United  States  there  is  the  most  complete  sepa- 
ration of  church  and  state,  that  our  governments — ^national,  state,  and 
local — ^not  only  do  not  exert  any  direct  control  over  religious  institu- 
tions but  also  are  forbidden  to  subsidize  or  support  them,  may  lead 
the  layman  to  wonder  how  there  could  be  any  considerable  body  of  juris- 
prudence which  could  properly  be  called  American  civil  church  law. 
Perhaps  this  is  the  reason  why  Mr.  ZoUmann's  book  is  the  first  compre- 
hensive treatment  of  the  numerous  and  fascinating  legal  problems  which 
have  arisen  in  connection  with  the  American  church.  It  certainly  fills 
an  important  gap  in  our  legal  literature. 

In  his  preface  Mr.  ZoUmann  has  indicated,  with  a  precision  which 
characterizes  the  book  throughout,  the  field  which  he  intends  his  study 
to  occupy.  "It  deals  with  American  law  and  not,  except  incidentally, 
with  English  statutes  and  cases.  It  is  confined  to  Civil  law  applicable 
to  churches  as  distinguished  from  any  merely  ecclesiastical  rules  of  con- 
duct. It  is  concerned  with  Church  law  in  the  sense  that  it  sets  forth 
the  various  matters  as  to  which  church  and  state  come  into  contact. 
Last  but  not  least,  it  seeks  to  state  the  LaWy  in  its  present  condition  and 
underlying  reason,  and  is  not  content  to  be  a  mere  digest  of  the  re- 
ported cases." 

The  first  of  the  seventeen  chapters  comprising  the  voliune  treats  of 
religious  liberty.  It  is  shown  that  freedom  of  religion  in  this  country 
cannot  be  used  as  a  defense  of  criminal  acts,  that  the  law  tacitly  recog- 
nizes the  Christian  religion  as  the  prevailing  religion,  that  it  fosters 
religion  by  incorporating  churches,  protecting  their  worship  from  dis- 
turbance, exempting  their  property  from  taxation,  and   compelling 
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people  to  desist  from  work  on  Sunday.  The  law  has  tried  to  be  a 
friendly  neutral  but  has  not  always  managed  to  maintain  strict 
neutrality. 

Three  chapters  deal  with  the  forms,  nature,  and  powers  of  chiu*ch  cor- 
porations. These  corporations  range  from  the  democratic  form  of  cor- 
poration aggregate  to  the  monarchical  corporation  sole,  with  the  trus- 
tee corporation  serving  as  a  sort  of  compromise  form  between.  These 
corporations  are  all  merely  business  agents  of  the  church,  and  the  law 
has  usually  placed  restrictions  upon  their  power  to  acquire  and  dispose 
of  real  property  and  to  make  contracts.  The  chapters  on  church  con- 
stitutions (Ch.  v),  schisms  (Ch.  vii),  and  church  decisions  (Ch.  vni) 
deal  with  legal  problems  affecting  the  internal  government  and  author- 
ity of  American  churches.  The  discussion  of  church  decisions  leads  the 
author  into  a  detailed  examination  and  vigorous  criticism  of  the  de- 
cision of  the  United  States  Supreme  Court  in  the  case  of  Watson  v. 
Jones  (80  U.  S.  679),  to  the  effect  that  the  decrees  of  church  tribunals 
are  conclusive  even  though  such  tribunals  have  actually  exceeded  their 
power,  inasmuch  as  our  doctrine  of  religious  liberty  precludes  the  review 
of  such  decisions  by  the  courts. 

The  sixth  chapter  deals  with  the  problem  of  implied  trusts  and  sets 
forth  the  contradictory  views  of  our  courts  on  the  question  whether 
a  general  gift  to  a  religious  society  creates  an  implied  trust  of  a  chari- 
table nature.  In  Chapter  ix,  there  is  an  extended  discusson  of  tax 
exemptions  enjoyed  by  religious  organizations.  The  author  concludes 
that  these  exemptions  have  persisted  after  the  original  reason  for  them 
has  disappeared.  He  discusses  the  types  of  church  property  to  which 
the  exemptions  may  be  applied.  There  is  a  valuable  consideration  of 
the  offense  of  disturbance  of  religious  meetings  in  Chapter  x.  There 
are  chapters  devoted  to  church  contracts  (Ch.  xi),  dedication  and  ad- 
verse possession  (Ch.  xiv),  pew  rights  (Ch.  xv),  and  church  cemeteries 
(Ch.  xvi) ;  while  the  position,  powers,  duties,  and  liabiUties  of  clergy- 
men and  church  officers  are  set  forth  in  Chapters  xii  and  xni,  respec- 
tively. A  final  chapter  discusses  at  length  the  character  and  legal  effects 
of  the  peculiar  trust  deed  under  which  property  is  conunonly  held  by 
the  Methodist  Episcopal  Church. 

Mr.  Zollmann  has  done  something  more  than  enumerate  the  deci- 
sions of  American  courts  upon  the  many  important  problems  he  con- 
siders. Those  decisions  are  analyzed,  criticized  and  interpreted,  and 
at  the  close  of  each  chapter  a  brief  sununary  states  in  concise  form  the 
important  doctrines  of  law  which  have  been  enunciated  and  the  author's 
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condusioDS  regarding  th^n.  The  treatment  throughout  is  marked  by 
olarity  and  precision  of  expression  and  is  nontechnical  in  spite  of  the 
technical  character  of  many  of  the  problems  treated.  An  adequate 
index  adds  to  the  value  of  the  book. 

The  author  has  succeeded  in  producing  a  volume  which  should  prove 
of  real  value  to  the  student  of  both  private  and  public  law  as  well  as 
to  the  clei^gyman  and  the  oj£cer  charged  with  administering  the  busi- 
ness interests  of  religious  societies. 

ROBEBT  E.  CUSHMAN . 

University  of  lUimris. 

The  Law  Relating  to  Trade  with  the  Enemy  together  with  a  Con- 
sideration of  the  Civil  Rights  and  Disabilities  of  Alien  Enemies 
and  of  the  Effect  of  War  on  Contracts  with  Alien  Enemies.  By 
Chables  Henry  Huberich,  J.U.D.,  D.C.L.,  LL.D.,  of  the 
United  States  Supreme  Court  Bar.  (New  York :  Baker,  Voorhis 
and  Company.     1918.    Pp.  xxxii,  485.) 

This  is  a  book  of  the  type  much  needed  at  the  present  time.  Though 
primarily  intended  for  jurists  and  attorneys,  it  will  also  prove  highly 
useful  to  students  of  international  law  and  the  great  war.  The  work  is 
primarily  a  conunentary  on  the  trading  with  the  enemy  act,  passed  by 
Congress  on  October  6,  1917,  but  it  also  includes  a  consideration  of  the 
law  relating  to  the  rights  and  disabilities  of  alien  enemies,  as  also  of  the 
eflFect  of  war  on  contracts. 

In  the  "Introduction"  the  author  contrasts  the  two  opposing  theories 
(Anglo-Saxon  and  Continental)  as  to  the  effect  of  war  on  the  private 
citizens  of  an  enemy  state,  outlines  the  views  of  jurists  on  the  legality 
of  trading  with  the  enemy,  and  reviews  the  legislation  of  the  leading 
belligerents. 

In  the  midst  of  a  war  characterized  chiefly  by  German  brutality  and 
excesses,  it  is  a  relief  to  learn  that  Germany  forms  an  exception  to  the 
general  prohibition  of  trading  with  the  enemy  and  that  "contracts  not 
involving  the  transmission  of  moneys  or  securities  during  the  war  are 
valid.  Furthermore,  alien  enemies  are  not  under  special  disabilities  as 
parties  to  judicial  proceedings.  The  law  accords  them  a  locus  standi 
in  judido  both  as  plaintiffs  and  defendants  in  the  ordinary  courts  as 
well  as  in  the  prize  courts,  and  this  regardless  of  their  place  of  domicile 
or  residence"  (p.  15). 
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The  German  imperial  supreme  covai,  in  a  decision  rendered  during 
the  present  war,  has  even  declared :  "  German  international  law  does 
not  adopt  the  views  of  certain  foreign  systems  of  law:  that  a  war  is  to 
be  conducted  so  as  to  produce  the  greatest  possible  economic  loss  to  the 
subjects  of  the  enemy  state,  and  that  these  subjects,  therefore,  are  in  a 
large  measure  to  be  deprived  of  the  benefits  of  the  general  law  govern- 
ing civil  rights.  On  the  contrary,  it  adopts  the  principle  that  war  is 
waged  only  against  the  enemy  state  as  such,  and  against  its  armed 
forces,  and  that  the  subjects  of  the  enemy  state  as  regards  civil  rights 
are  in  the  same  legal  position  as  before  the  war,  except  in  so  far  as 
legislation  may  create  exceptions." 

Shades  of  Clausewitz,  von  Moltke,  and  von  Hartmann!  Be  not 
offended.  For  the  above  judicial  utterance  seems  to  be  nothing  more 
than  the  harmless  statement  of  a  mere  principle,  such  as  German  jurists 
and  philosophers  are  fond  of  enunciating.  The  imperial  German  gov- 
ernment, since  the  outbreak  of  the  war,  has  promulgated  a  long  series 
of  acts  which  make  it  extremely  difficult  and  hasardous  for  enemy 
aliens  to  do  business  with  Germans  or  to  retain  in  their  possession  any- 
thing which  these  disciples  of  Rousseau  can  seise,  sequester,  or  confis- 
cate. As  the  German  imperial  court,  cited  above,  puts  it:  "This  prin- 
ciple [of  equality  of  the  civil  rights  of  alien  enemies]  does  not  preclude 
the  adoption  of  special  laws,  as  has  been  frequently  done  during  the 
present  war,  especiaUy  by  way  of  retaliation,  prescribing  a  different 
treatment  of  enemy  subjects." 

The  body  of  the  work  under  review  consists  of  a  commentary  on  the 
trading  with  the  enemy  act,  which  seems  to  be  as  thorough,  accurate,  and 
exhaustive  as  it  could  well  be  made.  Ektch  important  phrase,  reference 
and  topic  is  subjected  to  careful  scrutiny,  conunentary  and  analysis, 
including  ample  discussion,  explanation,  references  and  citation  of 
cases  from  British  as  well  as  American  sources.  This  commentary 
should  furnish  to  judges  and  practitioners  at  the  bar  all thematerial 
which  they  can  possibly  need  in  the  trial  and  conduct  of  cases  arising 
under  the  application  of  this  act.  The  texts  of  the  various  trading 
with  the  enemy  acts  passed  in  the  British  Empire  together  with  the 
executive  order  of  October  12,  1917,  are  printed  in  the  Appendix. 
The  volume  also  contains  a  table  of  cases  and  a  good  index. 

Amos  S.  Hebshst. 
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Lea  InstiiuHons  Politiques  de  VAUemagne  CarUemparaine.  By 
Joseph-Babth^lemy,  Professeur  Agr^g^  k  la  Faculty  de  Droit 
de  Paris,  Professeur  a  l'£cole  Libre  des  Sciences  Politiques. 
(Paris :  Librairie  F^lix  Alcan.     1915.    Pp.  267.) 

This  little  book  by  a  distinguished  French  scholar  contains  what  is 
probably  the  most  incisive  analysis  of  the  real  Gennan  government 
that  has  been  published.  It  demonstrates  in  an  admirable  degree  how 
impossible  it  is  to  gain  an  adequate  knowledge  of  the  actual  character 
of  the  government  and  political  institutions  of  a  country  from  a  mere 
study  of  the  formal  texts  of  laws  and  constitutions.  Professor  Barthfl- 
emy  goes  back  of  the  written  constitutions  of  the  German  Empire  and 
of  the  states  which  compose  it  and  gives  us  a  picture  of  the  government 
as  it  actually  is  and  as  it  works  in  practice.  In  successive  chapters 
he  shows:  (1)  that  neither  the  imperial  government  nor  those  of  the 
states  are  truly  democratic ;  (2)  that  there  is  no  true  constitutional  r^;ime 
in  Germany;  (3)  that  the  parliamentary  or  cabinet  system  has  no  exist- 
ence either  in  the  imperial  organization  or  in  those  of  the  states;  and 
(4)  that  the  Germans  are  really  not  a  free  people. 

As  evidence  of  his  first  proposition  he  shows  how,  by  means  of  the 
three-class  system  of  sufiErage,  the  high  age  qualification  for  voting,  the 
exclusion  of  persons  who  receive  public  relief,  the  system  of  wei(^ted 
voting,  the  holding  of  the  elections  on  week  days,  the  archaic  system  of 
open  public  voting  and  the  gross  inequality  of  electoral  districts — 
political  power  is  kept  in  the  hands  of  the  wealthy  classes.  Many  in- 
teresting statistics  are  produced  to  show  how  grossly  unfair  and  im- 
democratic  the  whole  system  is  in  practice.  There  is  no  true  consti- 
tutional government  in  Prussia,  he  says,  because  the  constitution  was  not 
made  by  the  people  and  such  limitations  as  it  imposes  upon  the  govern- 
ment are  not  enforceable.  There  is  no  parliamentary  r%ime  because 
the  ministers  are  merely  the  creatures,  agents  and  instnunents  of  the 
crown,  and  are  not  responsible  to  parliament  for  their  political  acts  or 
policies.  Under  the  peculiar  doctrine  which  prevails  in  Germany  re- 
garding the  nature  of  the  budget  the  legislature  does  not  even  have  con- 
trol over  appropriations  and  expenditures.  Finally,  there  is  no  liberty 
in  Germany,  as  the  term  is  understood  in  other  countries.  The  liberty 
of  the  press  is  reduced  to  a  sham  by  the  doctrine  of  Use-majesU.  The 
liberty  of  meeting  is  similarly  restricted  by  the  famous  sprachen  paror 
graph  in  the  law  of  assembly  which  requires  the  proceedings  of  all  public 
political  meetings  (except  during  the  electoral  period)  to  be  conducted 
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in  the  German  language,  the  effect  of  which  is  virtiiaUy  to  prohibit  such 
meetings  in  Poland,  Alsace-Lorraine  and  Schleswig-Holstein.  There 
is  no  freedom  of  teaching  since  private  schools  are  hardly  tolerated. 
In  1911  there  were  only  480  such  schools  in  all  the  empire. 

Altogether,  M.  Barthflemy's  analysis  of  German  political  institu- 
tions is  both  interesting  and  convincing.  It  ought  to  be  translated 
into  English  and  made  available  for  the  use  of  American  students  gen- 
eraUy.  It  contains  evidence  in  abundance  to  substantiate  the  frequent 
charges  made  by  President  Wilson  in  his  addresses  that  the  real  Ger- 
man government  is  an  autocracy  and  that  the  Prussian  is  "a  natural 
enemy  of  liberty." 

James  W.  Gabner. 

University  of  lUinois. 

The  French  Assembly  of  1848  and  American  ConstUvtional  Doc- 
trines. By  Eugene  Newton  Curtis,  Ph.D.,  Assistant  Pro- 
fessor of  Modem  European  History  at  Goucher  College. 
(Columbia  University  Studies  in  History,  Economics  and 
Public  Law,  lxxix,  No.  2.  New  York:  Longmans,  Green  and 
Crmpany.     1918.    Pp.  357.) 

This  book  in  the  main  represents  an  attempt  to  trace  the  influence  of 
American  institutions  and  political  ideas  upon  the  French  between  1789 
and  1850,  and  especially  upon  the  framers  of  the  republican  constitution 
of  1848.  As  a  sort  of  background  for  his  study  the  author  starts  out 
with  an  introductory  chapter  on  Eiu*ope  and  America  in  1848  in  which 
he  contrasts  the  political  and  economic  conditions  of  the  United  States 
and  France  and  attempts  to  evaluate  the  influence  of  the  American  Con- 
stitution upon  France  prior  to  1848.  He  admits  that  Franklin  (who  had 
a  collection  of  American  constitutions  published  in  France),  Jefferson, 
and  especially  Lafayette  exerted  some  influence  upon  the  early  consti- 
tutional development  of  France;  but  his  conclusion  that  American  in- 
fluence was  very  slight  is  probably  a  sound  one.  Between  1830  and 
1848,  however,  this  influence  was  more  marked.  Coming  to  the  revolu- 
tion of  1848  and  the  work  of  the  national  assembly  which  framed  the 
constitution  of  that  year,  the  author  calls  attention  to  the  sympathy  ^ 
which  the  establishment  of  the  republic  elicited  in  America  as  shown  bHK 
the  congratulatory  resolutions  passed  by  both  houses  of  Congress,  the^^^ 
adoption  of  addresses  of  felicitation  by  various  bodies  and  the  frequent 
references  in  Fourth  of  July  orations  of  that  year  to  the  overthrow  of  the 
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monarchy  and  the  setting  up  of  the  republic  in  France.  It  may  also 
be  remarked  that  the  Democratic  national  convention  which  n<»ninated 
Cass  for  President  in  1848  adopted  a  long  resolution  congratulating  the 
French  upon  the  establishment  of  republican  institutions. 

There  is  evidence  also  of  an  awakened  interest  among  the  French  in 
the  American  Constitution.  De  Tocqueville's  Dimocratie  en  Amerigue 
was  more  widely  read  than  ever,  collections  of  American  constitutioiis 
were  now  publii^ed  in  French,  newspaper  articles  summarizing  and  dis- 
cussing the  American  Constitution  were  common,  and  some  new  books 
dealing  with  American  institutions  appeared  at  this  time,  the  most 
notable  being  ChevaUer's  Htudea  9ur  la  Constitution  des  tHats-UnU^ 
originally  published  as  a  series  of  articles  in  the  Journal  des  DSbats. 
Naturally  not  all  the  newspaper  discussion  of  the  American  Constitution 
was  favorable.  The  legitimist  press  was  generally  anti-American,  and  it 
protested  against  the  idea  of  the  French  imitating  the  Americans.  In  the 
debates  of  the  national  assembly  there  were  frequent  references  to  the 
American  Constitution — at  least  thirty  the  author  says, — and  espe- 
cially during  the  discussion  of  the  presidency  and  the  question  of  a 
second  chamber,  American  example  was  often  cited. 

The  general  conclusion  of  the  author  is  that  American  influence  upon 
the  assembly  was  slight.  A  comparison  of  the  French  constitution  of 
1848  with  that  of  the  United  States  suggests,  he  says,  certain  analogies 
but  in  many  cases  the  resemblance  was  accidental.  If  American  ex- 
ample exerted  any  influence  at  all,  it  was  upon  those  provisions  dealing 
with  the  presidency  and  possibly  the  bicameral  structure  of  the  legis- 
lature. As  stated  above,  the  legitimists  were  strongly  opposed  to  Ameri- 
can example  in  any  form;  the  former  Orleanist  party,  however,  felt 
much  more  sympathy  for  it. 

James  W.  Garner. 

University  of  lUinois. 

Diplomatic  Documents  Relating  to  the  Outbreak  of  the  European 
War.  Edited  with  an  introduction  by  James  Brown  Scott, 
Director  of  the  Division  of  International  Law,  Carnegie  En- 
dowment for  International  Peace.  Two  volumes.  (New 
York:  Oxford  University  Press.     1916.    Pp.  Ixxxi,  xcii,  1516.) 

Although  more  attention  is  now  being  directed  to  problems  of  recon- 
struction after  the  war  than  to  the  causes  which  led  up  to  it,  the  latter 
nevertheless  will  always  constitute  an  important  and  interesting  study. 
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In  spite  of  the  large  number  of  books  which  have  been  written  about  the 
causes  of  the  war,  the  most  indispensable  source  of  information  on  this 
subject  naturally  consists  of  the  official  books  of  variegated  colors  issued 
by  the  different  governments  explaining  their  several  entrances  into  the 
conflict.  These  docimients  are  of  permanent  interest  not  only  from  the 
standpoint  of  the  history  of  the  particular  events  to  which  they  relate, 
but  also  from  that  of  the  study  of  the  pyschological  attitudes  of  the 
nations  concerned  to  questions  of  peace  and  war.  In  the  two  large 
volumes  imder  notice,  these  official  documents  are  reprinted,  in  English 
translation  where  necessary,  in  a  permanent  and  even  sumptuous  form. 
Their  usefulness  is  enhanced  by  an  introduction,  a  list  of  the  principal 
persons  mentioned  in  the  correspondence  with  their  official  p>08itionS| 
an  analytical  table  of  contents  and  a  copious  index.  In  the  list  of  prin- 
cipal persons  prefixed  to  each  volume,  the  name  of  Prince  Lichnowsky, 
German  Ambassador  at  London,  is,  in  each  case,  misspelled.  On  the 
whole,  however,  the  typographical  work  is  excellent  and  the  editing 
carefully  done. 

J.  M.  Mathbws. 
University  of  lUinais. 

The  Structure  of  Lasting  Peace.  By  H.  M.  Kallen,  Ph.D.,  Pro- 
fessor of  Philosophy,  University  of  Wisconsin.  (Boston: 
Marshall  Jones  Company.     1918.    Pp.  xv,  187.) 

Confronted  by  a  dilemma  in  which  sovereignty  is  the  menace  as  well  as 
the  security  of  minority  nationalities,  the  author  would  destroy  both  the 
menace  and  the  need  of  securi  ty  by  abolishing  national  sovereignty.  Let 
the  state  become  simply  the  corporate  administrator  of  political  affairs 
for  all  of  its  component  nationalities,  each  having  an  equal  voice  on  the 
directoral  board.  Nationality  has  no  more  necessary  or  fortunate  con- 
nection with  the  state  than  religion;  its  dis-association  therefore  will 
make  the  state  the  guarantor  of  national  as  it  has  of  religious  freedom. 
President  Wilson's  "League  to  Enforce  Peace"  will  be  the  repository 
of  sovereignty,  guaranteeing  ''an  open  way  for  the  spontaneous  powers 
and  happiness  of  nationalities." 

Mr.  Kallen  sets  forth  in  brilliant  fashion  the  case  of  the  theorists  for 
the  "League;"  and  one  would  not  quarrel  with  his  principles  nor  with 
many  of  his  practical  suggestions,  particularly  that  upon  which  he  lays 
chief  emphasis — autonomous,  unprejudiced  education.  His  proposal  to 
make  the  International  Congress  court  as  well  as  legislature  is  defec- 
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live;  he  does  not  attempttodiscussanexecutive.  He  leaves  solid  ground 
in  his  categories  of  those  who  have  tried  to  govern  and  have  failed: 
"RealpoUHker^'  like  Mr.  Root,  "bitter-enders"  like  Bolo  Pasha  and  Mr. 
Roosevelt,  "dickering  diplomats/'  professors  and  practitioners  of  inter- 
national "law,"  writers  for  the  "kept  press."  The  Sidney  Webbs,  the 
Lowes-Dickinsons,  the  Norman  Angells,  the  Lenines,  the  Trotskys,  the 
David  Starr  Jordans  should  control  the  coming  peace  conference,  though 
"experts"  may  be  needed  to  devise  a  plan  for  the  representation  of 
nationalities,  experts,  perhaps,  of  the  type  of  the  "demi-gods"  who 
wrote  the  Constitution  of  the  United  States  and  whose  lasting  success 
affords  the  author  a  useful  analogy  upon  which  to  base  his  hope  of  a 
permanent  federation  of  the  world. 

Habold  Scott  Quiglet. 

France,  England  and  European  Democracy,  1215-1916.  By 
Charles  Cbstre.  Translated  by  Leslie  M.  Turner.  (New 
York:  G.  P.  Putnam's  Sons.     1918.    Pp.  xx,  354.) 

It  was  hardly  necessary  to  disguise  M.  Charles  Cestre's  interesting 
monograph  of  1916  UAngUterre  et  la  Ouerre  under  such  a  high  sound- 
ing and  misleading  title.  The  study  is  primarily  devoted  to  England 
and  English  foreign  policy  in  relation  to  her  past  and  present.  France 
and  Germany  are  subsidiary.  Towards  the  former  with  her  ideals  of 
equality,  England  with  her  ideals  of  liberty  is  attracted  while  German 
"state-ism"  repels  her.  There  is  nothing  at  large  on  European  democ- 
racy and  the  dates  1215  to  1915  are  quite  misleading  as  to  the  scope  and 
character  of  the  book. 

M.  Cestre  is  weU-known  as  a  specialist  in  the  history  of  Ehiglish  litera- 
ture to  which  he  has  made  some  valuable  contributions.  In  the  present 
volume  he  deserts  that  field  to  attempt  an  interpretation  of  English 
nationalism  and  imperialism  in  the  light  of  the  present  war.  His  object 
is  to  show  why  England  is  a  natural  ally  of  France  against  Germany. 
Having  established  the  viewpoint  of  an  alliance  based  on  a  nearness  and 
sympathy  of  ideals,  the  author  devotes  four  chapters  to  a  general  survey 
of  English  foreign  policy  from  1588  to  1914.  Then  foUows  a  very  brief 
discussion  of  "England  the  Mother  of  Liberty  (1215-1815)"  which  con- 
tains a  number  of  questionable  statements  on  English  constitutional 
characteristics  and  growth.  The  nejct  chapter  is  a  study  of  English 
individualism  in  contrast  with  German  "state-ism"  and  contains  a 
vigorous  denunciation  of  the  Social  Democrats  of  Germany  and  a  com- 
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mendatory  analysis  of  the  social  philosophy  of  H.  G.  Wells.  A  long 
chapter  foUows  on  British  imperialism  and  empire  in  which  that  brand 
of  imperiaUsm  is  given  a  clean  bill  of  health  from  1787  to  the  present. 
Union  imperialism  is  especially  praised  and  the  loyalty  of  the  great  self- 
governing  colonies  or  dominions  is  noted.  Brief  discussions  of  the  mani- 
festation of  the  modem  English  spirit  in  the  customs  and  Uterature  of 
England  today  and  a  concluding  chapter  on  ''What  the  English  have 
done.  What  they  are  doing,"  round  out  a  very  timely  and  interesting 
volume  of  essays. 

On  the  whole  M.  Cestre's  voliune  is  retrospective  rather  than  pros- 
pective in  its  analysis  and  viewpoint.  He  is  clearly  an  advocate  of 
bourgeois  political  democracy  and  an  admirer  of  individualism.  He 
looks  backward  rather  than  forward  and  there  is  a  noticeable  lack  of 
constructive  economic  and  social  thought  in  his  discussions.  The  vol- 
ume is  not  so  patently  diplomatic  as  Tardieu's  France  and  the  Alliances y 
nor  so  historical  and  political  as  M.  de  Lanessan's  recent  publication 
entitled  Htstoire  de  UEntente  cordtalefranc<hanglai8e  (1916),  with  which 
it  might  be  associated.  The  translation  has  been  done  with  care, 
though  in  the  case  of  a  few  place-names  like  "Venetia,"  which  is  spelled 
"Venitia,"  there  are  slips. 

NOBMAN  M.  TbENHOLME. 

University  of  Missouri. 

An  Outline  Sketch  of  English  Constitutional  History.  By  Georqb 
Burton  Adams.  (New  Haven:  Yale  University  Press.  1918. 
Pp.  201.) 

In  two  hundred  small  pages  Professor  Adams  has  given  us  a  ripe  and 
masterly  survey  of  the  essential,  outstanding  features  in  the  growth  of 
that  body  of  law  and  custom  which  make  up  the  English  constitution. 
"I  have  tried  to  keep  in  mind  in  writing,"  he  sa3n3,  ''chiefly  the  desire  to 
show  how  modem  history  came  to  be  what  it  is  and  what  foundations  our 
institutions  have  in  the  past  history  of  the  race."  ReaUzing  fully  the 
difficulties  of  his  task,  he  proceeds  to  forestall  any  captious  critics  by 
admitting  frankly  that  he  has  ''left  out  many  things  which  other  stu- 
dents of  the  English  constitution  will  think  should  be  found  here." 
The  work  is  at  once  a  siunmary  of  the  findings  of  scholars — among  which 
those  of  Professor  Adams  himself  have  a  significant  place — stated  in 
terse,  individual  fashion,  and  an  iUuminating  series  of  interpretations. 
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The  essay  is  so  condensed  that  it  is  both  difficult  and  unnecessary  to 
instance  many  of  the  numerous  suggestive  contributions.  Among  the 
few  which  might  be  singled  out  are :  the  excellent  distinction  drawn  be- 
tween the  great  and  the  small  councils  (p.  25) ;  the  pages  on  the  true  sig- 
nificance of  Magna  Charta  (pp.  45  ff) ;  the  sane  discussion  of  royal  and 
parliamentary  precedents  under  the  Stuarts  (pp.  113-114);  and,  most 
particularly,  the  insistence  on  the  fact  (pp.  2  ff  and  144)  that  the  wide- 
spread adoption  of  the  English  model  in  Continental  countries  is  due, 
in  no  small  degree,  to  the  compromise  by  which  the  monarch  has  been 
retained  in  an  essentially  democratic  S3nstem. 

Inevitably,  there  are  points  to  which  some,  including  the  reviewer, 
might  take  exception,  or  which,  at  least,  he  would  have  stated  dif- 
ferently. For  example,  the  responsibility  of  ministers  as  a  distinguish- 
ing feature  of  the  English  and  German  systems  might  have  been  more 
heavily  stressed  (p.  3) ;  possibly  it  would  be  better  to  speak  of  a  "people" 
rather  than  a  "race"  as  a  mixture  of  races  (p  5) ;  and,  apparently.  Profes- 
sor Adams  is  willing  to  go  further  than  many  scholars  with  Riess  and 
Pasquet  in  minimizing  taxation  as  a  factor  in  the  growth  of  Parliament 
(pp.  62  ff).  Actual  slips  are  few;  however,  Edward  I  had  preceded 
Edward  III  in  laying  excessive  taxes  on  wool  (p.  71);  siu*ely,  the  house 
of  lords  did  not  reject  the  Reform  Bill  of  1832  three  times  (p.  183) ;  and 
the  statement  as  to  the  Parliament  Bill  of  1911  (p.  185)  is  not  strictly 
correct. 

While  this  Uttle  book  will  prove  most  helpful  and  stimulating  to 
teachers  and  others  already  famiUar  with  the  subject,  it  is  to  be  feared 
that  it  may  be  too  abstract  and  elusive  in  many  places  for  those  lacking 
a  good  background  in  English  history.  Hence,  it  is  to  be  hoped  that 
Professor  Adams  may  soon  produce  a  larger  work  on  the  same  subject 
illustrating  his  general  principles  with  more  amp'e  detaib. 

Abthub  Lton  Cross. 

University  of  Michigan. 

Norman  Institutions.    By  Charles  Homer  Haskins.     (Cam- 
bridge: Harvard  University  Press.     1918.     Pp.  x,  377.) 

During  the  past  fifteen  years  there  has  been  published  at  intervals  in 
the  English  Historical  Review  and  in  the  American  Historical  Review  a 
series  of  brilliant  studies  in  the  institutional  development  of  Normandy 
in  the  eleventh  and  twelfth  centuries.  The  author,  Professor  Charles 
H.  Haskins,  has  long  been  interested  in  Norman  history  and  has  prob- 
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ably  explored  the  documentary  sources  of  the  great  duchy  more  widely 
and  thoroughly  than  any  other  living  scholar.  These  studies,  in  revised 
and  expanded  form  and  with  a  considerable  body  of  new  materials  added, 
have  now  been  coUected  into  a  volume  under  the  title  of  Norman  In- 
stitutians.  The  work  begins  with  a  survey  of  the  administrative  S3r8- 
tem  of  William  the  Conqueror  and  traces  the  institutional  changes  and 
progress  to  the  death  of  Henry  II.  A  separate  chapter  is  given  to  the 
history  of  the  early  Norman  jury.  A  noteworthy  and  important  part 
of  the  volume  is  a  series  of  eleven  appendices  devoted  chiefly  to  a  critical 
discussion  of  the  sources  for  the  period  under  review.  Seven  interesting 
plates  showing  facsimiles  of  Norman  documents,  most  of  them  ante- 
dating 1066,  complete  the  volume. 

Though  Professor  Haskins'  work  is  primarily  a  contribution  to  the 
history  of  Normandy,  it  has  an  added  importance  in  the  light  that  his 
researches  throw  on  certain  difficult  problems  of  English  constitutional 
history.  The  author  finds  that  the  English  kingdom  and  the  Norman 
duchy  developed  in  administrative  matters  along  parallel  lines;  that  in 
some  respects  the  English  influence  was  important ;  but  that  more  often 
institutional  changes  appeared  in  Normandy  before  they  took  root  in 
Ekigland.  Professor  Haskins  cites  his  evidence  quite  freely  in  the  text 
as  well  as  in  the  footnotes.  His  conclusions  are  stated  with  character- 
istic caution.  The  task  of  measuring  the  influence  of  the  Normans  on 
EInglish  institutions  he  leaves  to  the  student  of  English  constitutional 
history,  of  whom  he  asks  merely  ''that  he  proceed  with  due  regard  to  the 
interaction  of  Normandy  and  Elngland  during  the  union  which  continued 
with  scarcely  an  interruption  for  nearly  a  century  and  a  half." 

L.  M.  Larson. 

University  of  Illinois, 

The  State  Tax  Commission,    By  Harley  L.  Lutz.     (Cambridge: 
Harvard  University  Press.     1918.    Pp.  ix,  673.) 

This  book  deals  in  a  thorough  and  comprehensive  manner  with  one 
of  the  most  significant  of  recent  movements  in  state  tax  administration. 
As  a  background  for  the  development  of  the  main  subject  matter,  the 
author  points  out  the  familiar  defects  and  shortccxnings  of  the  general 
property  tax  and  then  devotes  considerable  space  to  showing  the  in- 
effectiveness of  the  old-style  state  board  of  equaUzation  in  remedying 
these  defects.  There  follows  a  general  chapter  on  the  ''Organization  and 
Equipment  of  the  State  Tax  Department,"  and  in  succeeding  chapters  a 
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more  detailed  study  is  made  of  the  various  state  tax  commissions  having 
supervisory  powers  over  local  assessments.  The  work,  submitted  origi- 
nsdly  as  a  doctoral  dissertation  at  Harvard  several  3rears  ago,  subse- 
quently revised,  and  awarded  the  David  A.  Wells  prize,  shows  evidence 
of  a  wide  knowledge  of  both  the  literature  and  the  practical  aspects  of 
the  subject  and  of  a  painstaking  care  in  preparation.  A  useful  daasi- 
fied  bibliography  is  appended  to  the  volume. 

The  author  is  a  strong  advocate  of  centralized  control  in  tax  matters, 
thou^  he  at  the  same  time  utters  a  warning  against  ^'excessive  bureau- 
cratic centralization  of  the  responsibilities  of  democracy*'  (p.  638). 
Some  persons  might  be  inclined  to  dissent  from  the  author's  preference 
for  the  board  plan  as  compared  with  the  single  commissioner  (p.  134), 
and  from  his  implied  disapproval  of  the  unchecked  power  of  the  governor 
to  remove  his  subordinates  and  appointees  (p.  136).  His  statement 
(p.  76)  in  regard  to  the  ''Committee  on  Revenue  and  Finance  Adminis- 
tration" of  Illinois  has  reference  apparently  to  the  efficiency  and 
economy  committee  of  that  state.  These,  however,  are  comparatively 
trivial  matters.  On  the  whole,  Professor  Lutz  has  made  a  substantial 
contribution  to  the  subject,  for  which  all  students  of  state  taxation 
should  be  grateful. 

J.  M.  Matukwb. 

University  of  Illinois. 

Socialism  and  Feminism,  with  an  Introduction  on  the  Climax  of 
Civilization.  By  Correa  M.  Walsh.  Three  volumes.  (New 
York:  Sturgis  and  Walton  Company.  1917.  Pp.  x,  150;  viii, 
518;  vi,  393.) 

The  thesis  of  the  study  under  review  can  be  briefly  stated,  although 
for  its  complete  exposition  and  elaboration  three  volumes  were  found 
necessary.  Human  progress  moves  in  cycles,  and  our  present^  civili- 
zation is  near  the  climax  of  one  of  these  cycles.  But  it  is  threatened 
with  disintegration  and  decline,  especially  from  two  present  day  move- 
ments, namely,  socialism  and  feminism.  It  is  the  mission  of  this  work 
to  warn  against  the  impending  dangers  and  to  prove  both  the  imprac- 
ticability and  imjustifiability  of  these  schemes.  This  task  is  evidently 
a  congenial  one  with  the  author  and  he  performs  it  with  thoroughness, 
erudition,  and,  one  may  add,  relish. 

Civilization,  says  Mr.  Walsh,  rests  upon  friendly  collaboration  and 
upon  competition.    The  first  is  all  essential  in  the  early  stages  of  human 
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progress,  but  as  civilization  advances  the  other  factor  becomes  more 
important.  Fmther  advance  is  made  by  striving  and  competition,  not 
only  between  individuals  but  between  different  states.  This  leads  to 
the  success  of  some,  but  in  time  these  leaders  prefer  peace  and  enjoy- 
ment and  degeneration  ultimately  sets  in  which  brings  disintegration. 
An  illustration  may  be  seen  in  politics.  During  the  early  ascending 
stages  of  a  cycle  in  human  progress  and  in  part  of  the  culminating  period, 
the  upper  classes  rule.  But,  their  work  accomplished,  they  become 
slothful  and  the  rule  of  the  masses  begins.  When  this  is  carried  to  its 
logical  conclusion  in  socialism  the  decline  is  inevitable  and  swift.  It  is 
impossible  for  a  society  to  remain  indefinitely  at  the  apex,  for  the  causes 
of  decay  inhere  in  the  very  success  of  the  upward  movement;  they  are 
material,  moral,  social,  and  economic.  We  occupy  today  about  the  same 
position  as  Athens  in  the  fifth  century,  B.C.,  or  as  Rome  in  about  the 
first  century,  and  the  ultimate  decline  of  our  present  civilization  is  as 
inevitable  as  was  theirs. 

To  this  unhappy  consiunmation  socialism  is  one  of  the  chief  contribut- 
ing factors,  for  its  realization  would  lead  to  deterioratioEy  disintegration, 
and  impotency.  Competition  would  necessarily  ceftBe  and  the  present 
methods  of  industrial  and  social  selection  of  the  more  fit  would  disappear  ; 
equality  would  mean  stagnation  and  decay.  The  weakening  process 
would  be  hastened  by  the  disintegration  of  the  family;  over-population 
would  swamp  the  socialist  state,  imless  scientific  himian  breeding  were 
introduced,  which  is  unlikely.  Without  wasting  much  space  on  argu- 
ment as  to  its  merits,  the  author  next  asserts  the  impracticability  of 
socialism  as  a  scheme  of  production.  Why  then  does  anybody  desire 
so  impracticable  and  deteriorative  a  system?  "Because  its  advocates 
have  a  notion  that  it  will,  at  least  at  first  (for  they  do  not  look  far  ahead), 
be  better  for  themselves  or  for  most  people  than  are  present  conditions, 
and  moreover  because  they  think  it  is  demanded  by  justice." 

In  spite  of  his  dislike  of  socialism  the  author  admits  the  existence  of 
evils  in  the  present  industrial  S3rstem,  which,  however,  he  thinks  it  un- 
likely that  we  can  cure.  Reform  is  needed,  but  prosperity  makes  us 
apathetic;  the  holders  of  privilege  are  imited  and  the  reformers  are 
divided.  Consequently  civilization  will  inevitably  go  to  destruction — 
or  to  socialism,  which  is  the  same  thing — imless  we  heed  the  timely 
warning  now  given,  and  bestir  ourselves. 

Bad  as  all  this  is,  the  real  canker  in  the  flower  of  our  present  civiliza- 
tion, which  is  hastening  its  demise,  is  feminism.  This  is  the  logical  con- 
simmiation  of  socialism.    Woman's  demand  for  equality  with  man  is  as 
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impofisible  as  the  socialists'  demand  for  industrial  equality.  To  the 
author  feminism  apparently  means  any  deviation  from  the  existing  order; 
and  in  successive  chapters  on  feminism  and  marriage,  feniinists'deniands, 
women  and  work,  and  woman  suffrage,  the  demands  of  the  modern  wo- 
man for  social,  economic,  and  political  ref onn  are  shown  to  be  destruc- 
tive or  unworkable.  Beneath  both  socialism  and  feminism  he  contends 
there  is  a  new  morality  of  sentiment,  which  strives  to  replace  the  Puri- 
tan ideal  of  duty,  substituting  selfishness  and  ease  for  the  spirit  of  self- 
sacrifice  and  willingness  to  assume  obligations.  Both  lead  to  social 
demoralisation. 

The  author  has  apparently  written  in  a  spirit  of  earnest  conviction, 
and  fortifies  his  conclusions  with  references  that  range  from  Plato  to  the 
latest  newspaper  clipping.  But  one  is  inclined  to  believe  that  he 
reached  his  conclusion  first  and  did  Ms  reading  afterward.  Two  frightful 
bogeys  are  created  which  are  to  be  held  responsible  for  all  our  ills.  But 
this  is  to  lack  historical  perspective  and  to  exhibit  a  degree  of  prevision 
which  few  have  shown  since  the  da3r8  of  the  Old  Testament  prophets. 
If  the  author  is  an  oracle,  he  certainly  ranks  with  Jeremiah  as  a  prophet 
of  evil.  Nor  are  the  assumptions  of  the  socialists  or  feminists  more 
extreme  than  his  own  premises.  His  logic  is  meant  to  be  rigid,  but  the 
attribution  of  ''deterioration''  or  "demoralization"  not  infrequently 
serves  as  sufficient  condenmation  and  renders  proof  unnecessary.  To 
cite  Henry  George,  himself  an  extreme  individualist,  as  an  illustration 
of  the  socialist  system  of  land  holdings,  would  seem  to  argue  a  lack  of 
knowledge  of  the  single  tax.  But  Mr.  Walsh,  the  author  of  an  erudite 
work  on  the  Theory  of  General  Ezchange-Value,  is  not  lacking  in  knowl- 
edge; rather  this  must  be  attributed  to  his  eagerness  to  prove  a  point 
against  the  radicals  of  any  stripe. 

It  is  a  pity  that  a  study  which  has  involved  a  prodigious  amount  of 
work  and  brings  together  a  mass  of  information  and  argument  on  these 
subjects  should  have  been  printed  on  such  poor  paper.  But  for  this,  as 
for  so  many  of  our  ills  at  present,  the  war  is  probably  responsible. 

E.  L.  BOOAHT. 

University  of  lUinoie. 

The  Science  of  Power.    By  Benjamin  Kidd.     (New  York:  G. 
P.  Putnam's  Sons.     1918.    Pp.  viii,  318.) 

This  posthumous  volume  is  a  stimulating  interpretation  of  the  funda- 
mental forces  of  our  time.    It  is  hardly  the  kind  of  a  work  which  its 
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title  suggests — a  conventional  treatment  of  power  released  by  or  ex- 
pressed through  political  or  social  organization.  Actually  it  is  a  criti- 
cal comparison  of  a  civilization  built  upon  the  Darwinian  hypothesis — 
the  doctrine  of  force  and  survival — and  the  possible  results  or  charac- 
teristics of  a  civilization  built  up  by  social  integration  in  which  the 
gregarious  instinct  and  social  heredity  are  primary  rather  than  the  indi- 
vidualistic impulse  of  aggression.  Heretofore,  so  says  the  author, 
social  dynamics  or  the  driving  motives  of  civilization  have  been  mis- 
directed along  the  channels  of  war  by  the  spirit  of  nationality,  and  along 
the  lines  of  industrial  aggression,  exemplified  by  the  forces  of  capital 
and  labor.  The  ability  to  use  collective  emotion  for  socialized  instead 
of  individualistic  ends  is  the  supreme  piu*pose  of  civilization.  Emotion 
rather  than  reason  is  held  to  be  the  source  of  power  in  life  and  "the 
emotion  of  the  ideal  is  the  supreme  principle  of  efSciency  in  the  collec- 
tive struggle  of  the  world." 

The  author's  distrust  of  reason  as  a  source  of  power  and  his  doubts 
regarding  the  efficacy  of  knowledge  are  expressed  in  his  Social  EvcttAtian 
as  well  as  in  the  present  volume.  The  intellectual  factor  is  held  to  be 
of  slight,  incidental  value  in  the  civilizing  process.  Here  a  fundamental 
change  of  opinions  arises  with  those  who  believe  in  the  supremacy  of 
intellect.  Instinct  and  instinctive  impulses  are,  to  be  sure,  driving 
soiu*ces  of  power  but  the  intellectual  element  of  mentality  pla3r8  a  pri- 
mary part  in  their  expression  and  outgo.  Emotional  power,  without 
the  intellectual  factor  in  mental  activity,  is  like  unharnessed  and  im- 
controUed  power  in  machinery  processes.  To  ignore  or  undervalue  this 
intellectual  factor  disregards  one  of  the  basic  civilizing  forces. 

Even  those  who  disagree  with  the  conclusions  of  the  author  cannot 
fail  to  be  stimulated  and  challenged  by  his  treatment  of  the  subject. 
His  interpretation  of  the  failure  of  Western  civilization  is  done  convinc- 
ingly. His  constructive  suggestions  for  the  basis  of  a  new  social  order 
are  less  powerful  in  their  appeal;  but  these,  too,  are  thought-provoking. 
Its  element  of  stimulus  and  challenge  justifies  the  work. 

James  G.  Stevens. 


Theories  of  Social  Progress.    By  Arthur  J.  Todd.     (New  York: 
The  Macmillan  Company.     1918.     Pp.  xii,  548.) 

This  book  fills  a  imique  and  needed  place  in  sociological  literature. 
Scholarly,  sane,  critical,  constructive,  with  pertinent  allusions  and  quo- 
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iations  that  carry  one  throuf^  nearly  the  whole  range  of  literature 
bearing  on  social  progrees,  it  is  sure  to  prove  of  great  value  to  all  ad- 
vanced students  of  sociology. 

Part  I  is  given  to  a  discussion  of  "Human  Nature  and  Social  Pirog- 
ress/'  and  here  the  author  takes  his  stand  with  those  psychologists 
who  hold  that  "the  self  is  a  function  of  the  will,  and  is  socially  deter- 
mined." "We  are  a  bundle  of  potential  selves/'  he  concludes,  "and 
attain  unity  through  unified  activity."  In  the  determination  of  the 
self,  first  place  is  given  to  the  social  environment.  "Physical  heredity 
seems  to  furnish  the  vase,  but  social  heredity  pours  in  liie  contents." 

In  Part  II  "The  Concept  of  Progress"  is  discussed,  also  certain  tests 
that  have  been  proposed,  such  as  increasing  population,  increasing 
health  and  longevity,  wealth  and  the  improvement  of  morals. 

Part  III  is  given  to  "The  Prophets  of  Progress"  and  their  interpre- 
tations. The  prophets  are  clasofied  as  materialistic,  biological,  insti- 
tutional and  ideological.  In  this  part  his  "middle  course"  policy  is 
especially  prominent,  "not  from  a  timorous  habit  of  Splaying  safe,'  but 
as  the  result  of  accepting  the  challenge  of  what  seems  to  be  fact." 
The  extreme  selectionists,  eugenists,  and  racialists  are  severely  criti- 
cised; so,  too,  those  who  insist  on  the  moral  and  social  value  of  war. 

Part  IV  is  given  to  "Implications  and  Conclusions."  The  outcome 
of  the  whole  discussion  leads  the  author  to  emphasize  the  possibility 
that  society  may  become  a  "real  GeaanUpersdnlichkeit"  creating  and 
recreating,  not  only  the  conditions  of  social  life,  but  social  life  itself. 
This  it  is  to  do  chiefly  by  means  of  social  education. 

L.  M.  Bristol. 

West  Virginia  University. 

In  these  Latter  Days.    By  Hubert  Howe  Bancroft.     (Chicago  : 
The  Blakely-Oswald  Company.     1917.     Pp.  vi,  548.) 

The  recent  death  of  the  author  of  the  present  volume  at  his  home  in 
San  Francisco  has  removed  a  notable  figure  from  the  life  of  the  com- 
munity. His  several  books  have  not  contributed  so  much  to  his  repu- 
tation as  has  the  great  collection  of  books  and  manuscripts  dealing  with 
Western  American  history  which  he  made  and  deposited  in  the  library 
of  the  University  of  California. 

The  volume  under  review  contains  the  author's  impressions  upon  a 
variety  of  topics  touching  the  political  and  economic  conditions  of 
present  day  life  in  the  United  States.    One  misses  the  calm  judgments 
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of  scholarly  age  and  finds  instead  its  pessimism  and  prejudice.  The 
Japanese,  the  Democratic  party  and  President  Wilson  seem  particu- 
larly to  call  forth  the  condemnation  of  the  author,  and  the  city  of  San 
Francisco  is  evidently  dear  to  his  heart.  In  justice  it  should  be  said 
that  the  book  was  written  before  the  United  States  declared  war,  and 
that  its  pessimism  is  moderated  by  the  conclusion  that  everything  is 
not  altogether  bad;  there  is  a  thin  ray  of  hope  in  the  fact  that  things 
are  "not  so  bad  as  they  might  be." 

Edwabd  Eluott. 
University  of  California. 

Historical  Backgrounds  of  the  Great  War.    By  Frank  J.  Adkins. 

(New  York:  R.  M.  McBride.     1918.    Pp.  292.) 
The  Soul  of  Democracy.    By  Edward  Howard  Griggs.     (New 

York:  The  MacmiUan  Company.     1918.     Pp.  128.) 
Man^s  Supreme  Inheritance.    By  F.  Mathias  Alexander.  (E.  P. 

Button  and  Company.     1918.) 

While  we  are  living  under  the  shadow  of  the  greatest  world  tragedy 
in  the  history  of  mankind,  many  books  are  being  written  about  it,  and 
most  of  them  give  us  ideas  and  thoughts  which  are  more  or  less  valu- 
able. Professor  Adkins  in  four  chapters  covers  the  underlying  causes 
of  the  conflict.  He  points  out  those  problems  and  rivalries  which  have 
arisen  during  the  past  three  centuries.  He  shows  how  they  steadily 
increased  in  importance  until  they  culminated  in  hostilities  in  1914. 
Professor  Adkins  aims  rather  at  provoking  thought  than  of  imparting 
exact  information,  and  wins  in  his  efiFort  to  make  readers  of  his  book 
think  and  inquire  for  themselves  about  the  war  and  its  effects. 

Edward  Howard  Griggs,  in  his  Soul  of  Democracy ^  covers  twenty-two 
chapters  in  less  than  150  pages.  E^h  of  these  chapters  is  of  sufficient 
importance  to  have  space  enough  for  a  volume.  In  fact  whole  volumes 
have  been  written  on  each  chapter  during  the  past  year.  He  covers 
feminism,  religion,  education,  literature  and  socialism.  The  author 
believes  that  our  education  has  been  too  academic  and  too  much 
molded  by  tradition.  He  says:  ''If  there  is  one  field  where  we  could 
reasonably  expect  to  find  pure  democracy,  it  is  in  our  higher  educa- 
tional institutions.  In  a  college  or  university,  where  a  group  of  young 
men  and  women,  and  a  group  of  older  men  and  women  are  gathered 
apart,  out  of  the  severer  economic  struggle,  dedicated  to  ideal  ends: 
there,  surely,  we  could  expect  pure  democracy  in  organization  and  re- 
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lationship;  yet  the  tendency  has  been  steadily  toward  autocracy.  One 
can  count  the  fingers  of  both  hands  and  not  cover  the  list  of  coU^e  and 
university  presidents  who  have  taken  office  during  the  last  fifteen  years 
only  on  condition  that  they  have  complete  authority  over  the  educa- 
tional poUcy  of  the  institution,  and  often  over  its  financial  policy  as 
well.  The  reason  is  obvious:  We  run  a  railroad  efficiently  by  getting 
a  good  president;  why  not  a  university?  The  real  evil  is  in  the  eiffeet 
upon  the  rank  and  file  of  those  governed  by  the  autocrat."  He  lauds 
the  German  university  system  with  its  self-governing  faculty. 

Conscious  guidance  and  control  in  relation  to  human  evolution  in 
civilization  is  the  subject  upon  which  F.  Mathias  Alexander  writes  in 
his  book  Man's  Supreme  Inheritance.  Many  persons  have  pointed  out 
the  strain  which  has  come  upon  human  nature  in  the  change  from  a 
state  of  animal  savagery  to  present  civiUzation.  John  Dewey,  who  has 
written  an  introduction  for  the  book,  sa3rs:  ''No  one,  it  seems  to  me, 
has  grasped  the  meaning,  dangers  and  possibiUties  of  this  change  more 
lucidly  and  completely  than  Mr.  Alexander."  Mr.  Alexander  offers 
quite  an  original  thesis  which  is  concerned  with  all  the  problems  of 
life,  education  and  evolution,  with  the  shortcomings  of  civiUzation  as 
indicated  by  the  present  great  war.  His  discussions  breathe  great 
reverence  and  a  sort  of  religious  attitude  toward  the  body.  When 
such  a  religious  attitude  toward  the  body  becomes  more  general  we 
shall  have  an  atmosphere  favorable  to  securing  the  conscious  control 
which  is  urged. 

J.   E.   OSTER. 

College  of  the  City  of  New  York. 
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temp.  Rev.    July,  1918. 

.    Prohibition  without  purchase  or  confiscation.    H,  O,  Chancellor, 

Contemp.  Rev.    July,  1918. 

.    An  alternative  step  to  state  purchase:  a  reply.    Thamae  Whitiaker. 

Contemp.  Rev.    Aug.,  1918. 

Portugal.    La  legislation  de  guerre  au  Portugal.     Paul  Henry,    Bull.  Mens. 
Soc.  L^gis.  Comp.    Mars-Avril,  1918. 

.    The  new  administration  in  Portugal.    Aubrey  F,  B.  Bell,    Contemp. 

Rev.    July,  1918. 

Roumania.    La  legislation  de  guerre  en  Roumanie.    Bull.  Mens.  Soc.  L6gis. 
Comp.    Oct.-D^c.,  1917. 

.    The  future  of  Roiunania.    Herbert  Vivian.    Contemp.  Rev.    June, 

1918. 

Russia.    The  root  causes  of  Russia's  collapse.    E.  H.  Wilcox,    Fort.  Rev. 
June,  1918. 

.    The  case  and  needs  of  Russia.    Edward  L,  Conn,    World  Court. 

July,  1918. 

.    Under  the  Bolsheviki.    John  Pollock.    Edin.  Rev.    July,  1918. 

.    A  picture  of  Soviet  Russia.     Charles  Johnston.    No.   Am.   Rev. 

Sept.,  1918. 

Slam.    La  legislation  de  guerre  au  Siam.    M.  DuplAtre.    Bull.  Mens.  Soc. 
Legis.  Comp.    Oct.-Dec,  1917. 

Switzerland.    Le  system e  fiscal  de  guerre  de  la  confederation  helvetique.    M. 
Dewavrin.    Rev.  Sci.  Pol.    Fev.,  1918. 

Turkey.    La  legislation  de  guerre  en  Turquie.    Bull.  Mens.  Soc.  Legis.  Comp. 
Oct.-Dec,  1917. 
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War  Finance.  The  principles  of  war  taxation.  H.  J.  Jennings.  Fort.  Rev. 
June,  1918. 

.    National  expenditure.    J.  A.  R.  MarrioU.    Edin.  Rev.    July,  1918. 

.    Britain's  true  wealth  and  the  unimportance  of  the  war  debt.    J. 

EUia  Barker,    Nine.  Cent.    July,  1918. 

.    British  finance  during  and  after  the  war.     Edgar  Crammond.    Quar. 

Rev.    July,  1918. 

Woman  Suffrage.  Woman  suffrage  in  foreign  countries.  P.  0.  Ray.  Am. 
Pol.  Sci.  Rev.    Aug.,  1918. 

INTERNATIONAL  RELATIONS 

Books 

America's  message  to  the  Russian  people.  Addresses  by  the  members  of  the 
Special  Diplomatic  Mission  of  the  U.  S.  to  Russia  in  the  year  1917.  Pp.  vi+154. 
Boston,  Marshall  Jones  Co. 

Barclay f  Thomas.  Le  Pr^ident  Wilson  et  revolution  de  la  politique  ^trangdre 
des  fitats-Unis.    Pp.  vii+290.    Paris,  Colin. 

Basdevant.  Les  deportations  du  Nord  de  la  France  et  de  la  Belgique  en  vue 
du  travail  force  et  le  droit  international.    Paris,  L^on  Tenin.    1917. 

Bey,  Ahmed  Rusiem.  La  guerre  mondiale  et  la  question  turco-armenienne. 
Berne,  Staempfli. 

Blaehe,  P.  Vidal  de  la.  1a  France  de  FEst  (Lorraine-Alsaee).  Paris,  Ar- 
mand  Colin.    1917. 

Bry,  Oeorges.  Derecho  intemacional  ptiblico  puesto  al  corriente  de  los 
progresos  de  la  cienoia  y  del  derecho  positivo,  etc.  Tomo  I.  Pp.  266.  Madrid, 
Imp.  de  Gabriel  L6pes  del  Homo. 

CoUeye,  Raymond.  Le  nationalisme  fran^ais  de  la  Belgique.  Paris,  Sansot. 
1917. 

Colombos,  C.  J.  Le  tunnel  sous  la  manche  et  le  droit  international.  Pp.  161. 
Paris,  Rousseau  et  C**.    1917. 

Crocker,  Philip  H.  The  key  to  the  solution  of  the  world's  problem :  no  domi- 
nation.   Pp.  24.    Chicago,  The  author. 

Fauchille,  PatU.  L'evacuation  des  territoires  occup^s  par  I'Allemagne  dans 
le  nord  de  la  France,  Fevrier-Mars,  1917.    Paris,  Leon  Tenin.    1917. 

Forbes,  Nevill,  Toynbee,  Arnold  J.,  Mitrany,  D.,  and  Hogarth,  D.  O.  The 
Balkans:  a  history  of  Bulgaria,  Serbia,  Greece,  Rumania,  Turkey.  Pp.  409. 
Oxford  Univ.  Press. 

Orumbach,  S.    Brest-Li towsk.    Lausanne,  Payot. 

Lallii,  N.    La  guerre  au  commerce  allemand.    Pp.  viii-h223.    Paris,  Tenin. 

Laloy,  Emile.  La  diplomatic  de  Guillaume  II.  Pp.  482.  Paris,  Bossard. 
1917. 

Langenhove,  Femand  van.  Le  dossier  diplomatique  de  la  question  beige.  Pp. 
399.    Paris,  Van  Oest.    1917. 

Lebon,  AndrS.  Probl^mes  dconomiques  n^s  de  la  guerre.  Pp.  254.  Paris, 
Payot. 

LetUrum,  Olga,  Countess.  Court  and  diplomacy  in  Austria  and  Germany; 
what  I  know.    Philadelphia,  Lippincott. 
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Lichnowakyf   Prince,    My  mission  to  London,  1912-1914.    Pp.  45.    N.  Y. 
Geo.  H.  Doran  Co. 

Malagarriga,  Carlos  C.  La  unificacion  international  de  la  letra  de  Cambio. 
Pp.  289.    Buenos  Ayres,  J.  La  Jouane  &  Co.    1916. 

Mercier,  Andri.  Pour  la  defense  du  droit  international  (s^rie  ^trang^re). 
I.    La  neutrality.    Paris,  Tenin. 

Muzetj  Alphonse,  Le  monde  Balkanique.  Pp.  344.  Paris,  Flammarion. 
1917. 

OakeSf  At^fustin,  and  Mowat,  R.  B,  The  great  European  treaties  of  the 
nineteenth  century.    Pp.  xii+403.    Oxford,  The  Clarendon  Press. 

Fillet.  Les  violences  allemandes  k  Pencontre  des  non-combatants.  Paris, 
Tenin.     1917. 

Renault^  Louis.  Les  premieres  violations  des  droit  des  gens  par  PAllemagne : 
Luxembourg  et  Belgique.    Paris,  Tenin.     1917. 

Rottj  Edouard.  Histoire  de  la  repr^entation  diplomatique  de  la  France 
auprds  des  cantons  suisses.    Berne,  1917. 

Slavic f  Vladislav  R.  Southeastern  Europe:  the  main  problem  of  the  present 
world  struggle.    Pp.  276.    N.  Y.  and  Chicago,  Fleming  H.  Revell  Co. 

SnoWf  C.  D.,  and  Krai,  J.  J.  German  trade  and  the  war.  Pp.  236.  Bureau 
Foreign  and  Domestic  Commerce.    Washington,  Supt.  Docs. 

Urrutiay  Francisco  Josi.  Los  Estados  Unidos  de  America  y  las  Rept&blicas 
hispanoamericanas  de  1810  a  1830.    Bogota,  Imprenta  Nacional.    1917. 

Van  Asbeckf  F.  M.  Onderzoek  naar  den  juridischen  wereldbouw.  Pp.  323. 
Amsterdam,  A.  H.  Kniyt.     1916. 

VisschcTy  Ch.  de.  Les  lois  de  la  guerre  et  la  th^orie  de  la  n^cessit^.  Paris, 
A.  Pedone.    1917. 

Yearbook  of  the  Carnegie  Endowment  for  International  Peace,  1918.  Pp. 
272.    Washington,  D.  C. 

Periodicals 

Afghanistan.  Afghanistan  and  the  German  threat.  Ikha  Ali  Shah.  Edin. 
Rev.    July,  1918. 

Africa.  International  interference  in  African  affairs.  H.  H,  Johnston.  Jour. 
Comp.  Legis.  and  Inter.  Law.    Apr.,  1918. 

Alsace-Lorraine.  The  future  of  Alsace-Lorraine.  David  Starr  Jordan.  Jour. 
Race  Devel.    July,  1918. 

Asia.  The  Asiatic  Monroe  Doctrine.  Henry  Chung.  Mid-West  Quar. 
Jan.,  1918. 

.    The  futurism  of  young  Asia.     Benoy  Kumar  Sarkar.    Inter.  Jour. 

of  Ethics.    July,  1918. 

Austria.  Breaking  up  Austria.  Two  points  of  view.  (1)  H.  N.  Brailsford. 
(2)  The  editors.    New  Repub.    Aug.  31,  1918. 

.    Shall  England  save  Austria?    William  Barry.    Nine.  Cent.    June, 

1918. 

Bagdad  Railway.  The  Bagdad  railway.  H.  Charles  Woods.  No.  Am.  Rev. 
Aug.,  1918. 

Balkans.    The  four  treaties  of  Bucarest.    Quar.  Rev.    July,  1918. 
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Belgium.    The  Flemish  question.    Unpop.  Rev.    July-Sept.,  1918. 

Brazil.    An  early  diplomatic  controversy  between  the  United  States  and 
Brasil.    William  R.  Manning.    Am.  Jour.  Inter.  Law.    Apr.,  1918.    Hisp.  Am. 
Hist.  Rev.    May,  1918. 

British  Empire.    L'empire  britannique  et  Guillaume  II.    Femand  Faure. 
Rev.  Pol.  et  Pari.    Juillet,  1918. 

.    Foreign   policy   and   the   democracies   of   the   empire.     Berriedale 

Keith.    Jour.  Comp.  Legis.  and  Inter.  Law.    Apr.,  1918. 

.    The  control  of  the  tropics.    E.  B.Osbom.    Nine.  Cent.    July,  1918. 

Central  America.    Will  Central  America  form  a  union?    Denys  P.  Myers. 
World  Court.    Sept.,  1918. 

Egypt.    La    propagande    germano-turque    et    r£g3rpte.    M.    Qallad.    Bib. 
Univ.  et  Rev.  Suisse.    Juin,  1918. 

France.    Sequestre  des  biens  des  sujets  ennemis  en  France.     E.  Audinet. 
Jour.  Droit.  Inter.    Jan-F6v.,  1918. 

Freedom  of  the  Seas.    The  freedom  of  the  seas.    Unpop.  Rev.    July-Sept., 
1918. 

.    What  is  meant  by  freedom  of  the  seas.    Arthur  Garfield  Hays.    Am. 

Jour.  Inter.  Law.    Apr.,  1918. 

German  Colonies.    The  German    colonies   in   the    Pacific.    Round   Table. 
June,  1918. 

.    Les  colonies  allemandes.     Henri  Schuhler.    Rev.  Sci.  Pol.    Avril, 

1918. 

Germany.    The  dawn  in  Germany?    The  Lichnowsky  and  other  disclosures. 
James  Brown  Scott.    Am.  Jour.  Inter.  Law.    Apr.,  1918. 

.    Dual  citizenship  in  the  German  imperial  and  state  citisenship  law. 

David  Jayne  Hill.    Am.  Jour.  Inter.  Law.    Apr.,  1918. 

.    Pourquoi  TAllemagne  a  pu  pr^tendre  k  la  domination  du  monde. 

George  Montanton.    Bib.  Univ.  et  Rev.  Suisse.    Juin,  1918. 

.    Pacifism   as  an  auxiliary  of  Pan-Germanism.    Andri   Chiradame. 

Atlan.  M.    Aug.,  1918. 

Holland.    Requisitioning  of  Dutch  ships  by  the  United  States.    James 
Brown  Scott.    Am.  Jour.  Inter.  Law.    Apr.,  1918. 

.    The  Dutch-German  railways  and  their  significance.    Demetrius  C. 

Boulger.    Nine.  Cent.    June,  1918. 

International  Law.    American  influence  upon  international  law.    Jens  I. 
Westengard.    Jour.  Comp.  Legis.  and  Inter.  Law.    Apr.,  1918. 

.    The  Hellenic  crisis  from  the  point  of  view  of  constitutional  and 

international  law.    Part  III.     Theodore  P.  Ion.    Am.  Jour.  Inter.  Law.    Apr., 
1918. 

International  Representation.    International  legislative  representation.     Paul 
Kester.    No.  Am.  Rev.    Sept.,  1918. 

International  Supreme  Court.    The  international  Supreme  Court.    David  R. 
Faries.    Southwestern  Law  Rev.    June,  1918. 

Japan.    Japan's   difficult   position.    K.   K.   Kawakami.    Yale   Rev.      Oct., 
1918. 

— : .    Japan's  policy  towards  Russia.     Tokiwo  Yokoi.    Nine.  Cent.      July, 

1918. 
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JvCOtUiTia*  Jugoslav  aspirations.  8r(pan  Tudc.  Jour.  Race  Devel.  July, 
1018. 

.    Jugoslavia:  a  commonwealth  in  the  making.    Bogumil    VoMnjak. 

Nation.    July  18, 1018. 

.    L'ltali  eet  la  Yugoslavie  au  Congrte  de Rome.    Dom  Bmulo  Vercen. 

Rev.  Pol.  et  Pari.    Avril,  1018. 

Lattn-Amerlca.  Conflict  of  laws  in  Latin-American  countries.  T.  Agmsd 
Obreg&n,    Yale  Law  Jour.    June,  1018. 

League  oi  Nations.  A  plan  for  organising  the  league  of  nations.  Theodore 
Marburg.    Jour.  Comp.  Legis.  and  Inter.  Law.    Apr.,  1018. 

.    An  illusory  league  of  nations.    /.  B.  Firth,    Fort.  Rev.    July,  1918. 

.    Viscount  Grey  on  the  idea  of  a  league  of  nations.    World  Court. 

July,  1018. 

.    The  league  of  nations  in  jeopardy.    John  Maedonell.    Contemp. 

Rev.    Aug.,  1018. 

Lithuania.    The  new  Lithuania.    O.  de  L,    Contemp.  Rev.    Aug.,  1018. 

Pacific.  The  Pacific  and  its  political  settlement.  WiUiam  Maegregor, 
United  Empire.    Mch.,  1018. 

Poland.  The  Poles  under  Prussian  rule.  Stanielae  Koneki.  Nine.  Cent. 
June,  1018. 

Russia.  The  German  exploitation  of  Russia.  Lord  Sydenham  of  Combe, 
Nine.  Cent.    July,  1018. 

.    Russia,  Germany,  and  Asia.    Round  Table.    June,  1018. 

Sinn  Fein.    Sinn  Fein  and  Germany.    **  Vigilant.'*    Quar.Rev.    July,  1018. 

I^Mdn.    Spain  and  Gibraltar.    Josi  de  Armae.    Quar.  Rev.    July,  1018. 

Spitzbeigen.  The  international  position  of  Spitsbergen.  /.  E.  O.  de  Mont- 
morency.   Jour.  Comp.  Legis.  and  Inter.  Law.    Apr.,  1018. 

Switzerland.  The  neutrality  of  Switzerland.  I.  The  Vienna  treaties.  Got" 
don  E.  Sherman.    Am.  Jour.  Inter.  Law.    Apr.,  1018. 

Tariff  Relations.  International  tariff  relations  as  affected  by  the  war.  W.  S. 
Culbertson.    Quar.  Jour.  Econ.    Aug.,  1918. 

Trading  with  the  Enemy  Act.  The  trading-with-the-enemy  act.  Chandler 
P.  Anderson.    Am.  Jour.  Inter.  Law.    Apr.,  1918. 

Turkey.  Turkey  and  Armenia.  G.  Thimmaian.  Contemp.  Rev.  Aug., 
1918. 

.    The  Ottoman  empire  and  the  war.    James  L.  Barton.    Jour.  Race 

Devel.    July,  1918. 

.    Ambassador  Morgenthau's  story.    World's  Work.    July,  Aug.,  Sept., 

1018. 

JURISPRUDENCE 

Books 

Bonfante,  Pietro.  Scritti  giuridici  varl.  II.  Pp.  xii  +  987.  Torino,  Unione 
tipografico-editrice . 

Campbell,  H.  The  law  of  war  aud  contract,  including  the  present  war  deci- 
sions at  home  and  abroad.    Pp.  xx  -|-  365.    Oxford  Univ.  Press. 
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Civoli,  Ce8are.  Trattato  di  diritto  penale.  Vol.  IV.  Milano,  ditta  L.  di 
G.  Piroia.     1016-1918. 

FauchilUf  Paid,  et  Bcudevant,  Jules.  Jurisprudenee  italienne  en  matidre 
de  prises  maritimes.    Pp.  224.    Paris,  A.  Rousseau. 

Oiesker^ZelUr,  Srch.  Beitrage  sum  schweiserifdjen  intemationalen  privat- 
redjt.    ZQrioh,  Schultef  et  C**.    1017. 

Htiebner,  Rudolph,  A  history  of  Germanio  private  law.  Tr.  by  Francis  S. 
Philbriok.    Pp.  785.    Boston,  Little,  Brown  A  Co. 

Law9on,  John  Z>.,  ed.  American  state  trials:  a  collection  of  the  important 
and  interesting  criminal  trials  which  have  taken  place  in  the  United  States  from 
the  beginning  of  our  government  to  the  present  day.  Vols.  VIII  and  IX.  Pp. 
Z3dx+  013;  zxvii  +  017.    St.  Louis,  F.  H.  Thomas  Law  Book  Co.    1017-1018. 

L^'  UUmann,  Henri,  filaments  d 'introduction  g6n6rale  k  1  '6tude  des  sciences 
juridiques.    I.  La  definition  du  droit.    Pp.  176.    Paris,  Recueil  Sirey.    1017. 

Ramirez,  Manual  Castro,  Cinco  afios  en  la  corte  de  justicia  centroamericana. 
Pp.  184.    San  Jos^,  Imprenta  Lehmann  Sauter  A  Co. 

Schweiserisches  strafgesetsbuch.  Code  p^nal  Suisse.  ProtokoU  der  iweiten 
ezpertenkommission.    Band  VII.    Vol.  VII.    ZQrich,  Orell  Filssli.    1015. 

Schweiserisches  strafgesetsbuch  vorentwurf.  Code  p6nal  Suisse,  avant- 
projet.    Zurich,  Orell  Filssli.    1016. 

Periodicals 

English  Civil  Law.  A  digest  of  English  civil  law.  H,  Goudy,  Jour.  Comp. 
Legis.  and  Inter.  Law.    Apr.,  1018. 

Juristic  Science.  Juristic  science  and  law.  Roscbe  Pound.  Harvard  Law 
Rev.    June,  1018. 

Law  Defined.  Comment  d^finir  le  droit?  E.  H,  Perreau,  Rev.  G^n.  du 
Droit,  de  la  L6gis.,  et  de  la  Juris.    Mars-Avril,  1018. 

Law  of  Watercourses.  Origin  and  comparative  development  of  the  law  of 
watercourses  in  the  common  law  and  the  civil  law.  Samuel  C.  Wiel,  California 
Law  Rev.    July,  1018. 

Private  International  Law.  The  world  war  and  its  effect  on  future  private 
international  law.    II.    Jules  Valery.    Harvard  Law  Rev.    June,  1018. 

Spanish  Code.  The  Spanish  civil  code.  Peter  J,  Hamilton,  Harvard  Law 
Rev.    June,  1018. 

War  and  Law.  The  war  and  the  law.  T.  E,  Scrulton.  Law  Quar.  Rev. 
Apr.,  1018. 

LOCAL  GOVERNMENT 

Books 

Canadian  municipal  statistics.    Pp.  361.    Wood,  Gundy  &  Co.     1017. 

Capes,  W.  P.,  and  Carpenter,  J.  D.  Municipal  housecleaning.  Pp.  252. 
N.  Y.,  Dutton. 

Excess  condemnation.  Report  prepared  by  the  Chicago  Bureau  of  Public 
EfiBciency.    Pp.  58. 
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Gilbert,  A,  R,  American  cities.  Their  methoda  of  business.  N.  Y.  Mae- 
millan. 

Johnsen,  Jvlia  E.  Municipal  ownership.  Pp.  934.  N.  Y.,  The  H.  W. 
Wilson  Co. 

Mabie,  Edward  Charles,  Citymanager  plan  of  government.  Pp.245.  N.  Y., 
The  H.  W.  Wilson  Co. 

Periodicah 

City  and  State.  New  relations  of  city  and  state  governments.  Lawson 
Purdy,    Nat.  Mun.  Rev.    Sept.,  1018. 

Commission  Government.  Conmiission  government  in  a  big  city.  Experi- 
ence in  Buffalo  after  two  years  of  the  new  charter.  C.  B.  Hill.  State  Service. 
July,  1918. 

County.  How  England  has  solved  some  familiar  county  problems.  William 
Anderson.    Nat.  Mun.  Rev.    July,  1918. 

National  Municipal  League.  The  Bolshevik  session  of  the  National  Munic- 
ipal League  annual  conference.  Charles  A.  Beard.  Nat.  Mun.  Rev.  Sept., 
1918. 

Proportional  Representation.  Kalamazoo  tries  proportional  representation. 
Augtistus  R.  Hatton.    Nat.  Mun.  Rev;    July,  1918. 

Township  Assessment.  Could  the  present  township  assessor  system  be  im- 
proved?   H.  A.  S.  Ives.    Bull.  Nat.  Tax  Assoc.    June,  1918. 

POLITICAL  THEORY  AND  MISCELLANEOUS 

Books 

American  Academy  of  Political  and  Social  Science.  War  relief  work.  The 
Annals.    Sept.,  1918.    Pp.  305.    Concord,  N.  H. 

Angellf  N.  The  political  conditions  of  Allied  success.  Pp.  350.  N.  Y., 
G.  P.  Putnam's. 

Bogart,  E.  L.  Direct  costs  of  the  present  war.  Pp.  viii  +  43.  Carnegie 
End.    N.  Y.,  Oxford  Univ.  Press. 

Bums,  C.  Delisle.    The  world  of  states.    Pp.  143.    F.  A.  Stokes  Co. 

Cliry,  Adrien  Robinet  de.  Un  diplomat  d'il  y  a  cent  ans.  Fr^d^ric  de  Gents 
(1764-1832).    Paris,  Payot. 

Gardiner,  J.  B.  W.  German  plans  for  the  next  war.  Pp.  139.  Doubleday, 
Page  &  Co. 

Giddings,  F.  H.  The  responsible  state;  a  reexamination  of  fundamental 
political  doctrines  in  the  light  of  world  war  and  the  menace  of  anarchism.  Pp. 
10  +  107.    Boston,  Houghton,  Mifflin. 

Reinach,  Joseph.  La  vie  politique  de  L6on  tSambetta,  suivie  de  quelques 
essais  sur  Gambetta.    Paris,  Alcan. 

Renner,  Karl.  Marxismus,  Krieg  und  Internationale.  Stuttgart,  J.  H. 
Diets  Nachf.    1917. 

Spargo,  John.  Americanism  and  social  democracy.  Pp.  326.  Harper  & 
Bros. 

Wiart,  H.  Carton  de.  La  politique  de  Thonneur.  Pp.  262.  Paris,  Bloud  et 
Gay.    1917. 
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Periodicals 

Church  and  State.  Free  churches  and  the  state.  II.  T.  Bennett,  Law 
Quar.  Rev.    Apr.,  1918. 
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